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Annieé Hvrrxer v. Gustave Hveiixer. 
(Case No. 5272.) 


1, Divorce.— By the ecclesiastical law, and under statutes adopting its principles, 
a divorce may be granted for ill-treatment by a spouse, when of such a char- 
acter as to create a reasonable apprehension of danger to the physical safety 
of the party seeking the divorce, What conduct on the part of the offender 
is sufficient to create a reasonable fear of bodily harm to the other cannot be 
easily defined. The habits and character of the parties, their previous train- 
ing, their social position, the provocation given by the complaining party, 
the frequency of ill-treatment, and like facts, must be looked to in determin- 
ing each particular case. 

2, CASES REVIEWED.— Finley v. Finley, 9 Dana, 52; Richards v. Richards, 1 
Wright (Pa.), 225, and Richards v. Richards, 1 Grant’s Cases (same case), 
389, reviewed, and the fact announced that in each of them, where it was 
held that a single act of violence, though amounting to a slight assault upon 
the person of the wife, would not be sufficient to justify a divorce, the 
further fact appeared that the complaining party had in some degree pro- 
voked the violence, and the opinions were controlled by the peculiar language 
of statutes on the subject. 

3. Divorce.— A husband, after working his wife in the field while she was preg- 
nant, and requiring her to do as much work as himself, violently seized her, 
and, cursing her, drove her and her babe from his home, no other act of vio- 
lence being shown, It was shown that the wife was amiable and exemplary. 
Held, that, under such circumstances, the requirements of the statute to 
authorize a divorce were fully met, and this court, reversing the judgment 
of the court below, directed the divorce to be granted, and the custody of 
the infant child to be decreed to the mother. 


ApreaL from Grayson. Tried below before the Hon. Richard 
Maltbie. 


The opinion states the case. 


Wilkins & Patty, for appellant, cited: R. S., arts. 2861, 2864, 
1048; Bahn wv. Bahn, Tyler Term, 1884; Taylor v. Taylor, 18 Tex., 
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574; Shreck v. Shreck, 32 Tex., 578; Annet v. Her Husband, 4 La. 
Ann., 137; 1 Bishop on Marriage and Divorce, secs. 715, 716, 717, 
722, 724 and note 6, 725, 735, 720. 


No briefs on file for appellee. 


Wuur, Carer Justicr.— This is a suit for divorce brought by the 
wife on the alleged ground of ill-treatment by her husband, of a 
character to render their living together insupportable. 

The facts developed by the evidence as to the ill-treatment are 
about these: The appellant is shown to have been an amiable, faith- 
ful and obedient wife, and there is nothing to show that she either 
provoked the violence of her husband or was guilty of any conduct 
recriminating in its nature. She assisted her husband by working 
in the field as a common laborer, even at a time when her delic&te 
condition rendered such work dangerous to her health. So far from 
repaying this with kindness, he complained of the amount of work 
she did, and insisted that she should do as much work as himself, 

During one of his absences from home he left her without ade- 
quate means of support, and she was forced to provide for herself 
as best she could. She was frequently seen crying, and no cause 
could be assigned for this, unless it was produced by the ill-treatment 
of her husband. 

Finally, after saying to her that he had told her repeatedly to 
leave the house, he took her by the hand and arm and threw her 
from the door into the yard, saying, “ Now take your d—d young 
one and leave here, and never return.” He then flourished his fist 
around the head and face of her mother, who was present, and told 
her to take her d—d daughter home and keep her; that he had often 
told her to leave. From the effects of this assault Mrs. Huilker’s 
arm was so badly bruised that she could hardly use it for several 
days. Upon this evidence the court below refused the divorce, and 
the case has been brought here upon appeal. 

3y the ecclesiastical law, and under statutes substantially adopt- 
ing its principles, a divorce can be granted when the ill-treatment 
complained of is such as to create a reasonable apprelension of dan- 
ger to the physical comfort or safety of the party seeking the 
divorce. 1 Bish. on Mar. & Divorce, § 717. © 

What conduct on the part of the offending spouse is sufficient to 
raise a reasonable fear of bodily harm to the other is not very well 
defined, nor can it be easily reduced to general principies. Each 
case must, in a greater or less degree, be governed by its peculiar 
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circumstances. The habits and character of the parties; their pre- 
vious training and their standing in society; the provocation given 
by the complaining party ; the frequency of the alleged ill-treatment, 
and the like facts, must all be taken into consideration, and have 
more or less weight in determining the sufficiency of the cruelty in 
the particular case, 

It has been held that a single act of violence, though it amount 
to a slight assault upon the person of the wife, is not sufficient to 
justify a divorce. Finley v. Finley, 9 Dana, 52; Richards v. Rich- 
ards, 1 Wright (Pa.), 225; Richards v. Richards (same case), 1 
Grant’s Cases, 389. 

But in these cases there seems to have been some provocation on 
the part of the complaining party, and they were also made to turn 
upon the peculiar language of the statutes under which they were 
decided, and in one case, at least, the assault was of a very trivial 
character. 

On the contrary, it is held in Massachusetts that where force or 
violence is once used by the husband, without provocation on the 
part of the wife, the divorce should be granted. French v. French, 
4 Mass., 587. 

And this seems to be in accordance with the received doctrine, 
both in England and America. 1 Bish. on Mar. & Div., §§ 729, 
735, 745. 

Indeed, if a reasonable fear of personal violence is enough to 
authorize a divorce, the violence itself, when actually committed, 
should be sufficient. If the danger of a serious assault and battery 
justifies severing the bonds of matrimony, the blow and consequent 
physical suffering, when actually received by the wife, should afford 
abundant reason for a divorce. 

No stronger evidence of the probability of future and continued 
violence can be produced than the fact that it has already occurred 
without provocation. 

If the violence had been brought on by any improper conduct on 
the part of the wife, she might expect, by a change in her own de- 
meanor, to prevent its recurrence in the future. 

3ut a wife who bas faithfully and conscientiously discharged the 
duties of her position, and yet has been grossly abused and brutally 
assaulted by her husband, can have but little hope of exemption 
from like treatment on other occasions. She must live in constant 
fear that the violence will be repeated, and that nothing that she 
can do will prevent it. She must be deprived in a great degree of 
the mental and physical capacity to discharge well the duties of a 
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wife, and her constant dread of violence must render her married 
life insupportable. This is all that is required by our statute to 
authorize a divorce, and it is in this respect more comprehensive and 
liberal than the ecclesiastical law and the statutes of some of the 
other states. 1 Bish. on Mar. & Div., $$ 718, 724; Sheffield v. Shef- 
field, 3 Tex., 79; Wright v. Wright, 6 Tex., 3. But the present 
case goes even further. The case is that of an exemplary and amia- 
ble wife discharging faithfully all the duties she owes to her hus- 
band, neglected by him in sume respects, complained of for not 
doing a man’s service in the field, and finally, with her infant child, 
cursed, assaulted and thrown violently from her house, and sent, 
bruised and insulted, to take refuge with her parents, from the vio- 
lence of her husband. 

We think that all these circumstances considered together were 
calculated to produce in the mind of appellant such fear of future 
ill-treatment as to render living with her husband insupportable. 
Taylor v. Taylor, 18 Tex., 574. 

The judgment of the court below will be reversed and the cause 
remanded with instructions that a decree be rendered divorcing the 
parties from the bonds of matrimony, and granting to the appellant 
the custody of her infant child. 

The court below is further directed to hear proof upon the ques- 
tion of alimony and the property rights of the parties alone, and 
make such orders in reference thereto as to equity and justice shall 
appertain. 

REVERSED AND REMANDED. 

[Opinion delivered April 11, 1885.] 
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u a (Case No. 5273.) 

Swi9l| VARIANCE. — In a suit against an indorser of a negotiable instrument, it was 
alleged that he guarantied its payment in these words: ‘‘ payment guarantee.” 
The note offered in evidence had indorsed thereon, over the indorsement of 
defendant's name, the words ‘‘ payment guaranteed.” Held, that the vari- 
ance between the indorsement pleaded, and that produced in evidence, was 
immaterial. : 

. VerDIcT — PrRactTick.— When the court directs the correction of a verdict 
which, under the facts as finally rendered, is such as it could properly have 
instructed the jury to return, the fact that it directs an attorney in the cause 
to write it in proper form is immaterial, especially when the jury, after 
consultation, adopt and return the verdict as written. 
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8. INTEREST — JUDGMENT — ATTORNEYS’ FEES.— A judgment on a note, which 
provides that the obligors pay attorneys’ fees in the event of a suit, may have 
properly incorporated in it such fees as part of the main judgment, with- 
out special mention thereof being made, either in the verdict or judgment; 
and where the note on its face bears twelve per cent. interest, it is proper 
that the amount covering attorneys’ fees carried into the judgment should, 
like the main debt, bear twelve per cent. interest. 


Arrest from Denton. Tried below before the Hon. W. J. Aus- 
tin, Special Judge. 

Suit by appellee against Washington, Cloud, and Sacra, as the 
makers of a note, and against Rollins as guarantor. 

The plaintiff in its pleadings alleged that the defendant, R. S. 
Rollins, guarantied the payment of the said note to plaintiff, by 
making the following written indorsement upon the back of said 
note, to wit: “ Payment guarantee.” 

The indorsement upon back of note sued upon and introduced in 
evidence was as follows: “ Payment guaranteed.” 

After the jury had retired under the charge of the court, they re- 
turned into court the following as their verdict, to wit: 

“We, the jury, find for the plaintiff as follows: $4,000 principal, 
$124 interest; $400 attorneys’ fees. We further find that J. W. 
Sacra, Isaac Cloud and R. 8. Rollins are sureties. 

“N.S. Crarpy, Foreman.” 

When the above verdict was handed to the court the judge an- 
nounced that the same was informal and not responsive to the 
charge of the court, and called the plaintiff’s attorney, E. C. Smith, 
handing him the verdict, who, under the direction of the court, 
wrote out the following verdict: “ We, the jury, find for the plaintiff, 
and assess his damages at $4.524. We further find that J. W. Sacra 
and Isaac Cloud are sureties.” Which verdict as written out under 
direction of the court was then handed to the jury, who were re- 
quested by the court to retire and further consider of their verdict. 
The jury retired, and after some deliberation returned into court 
the verdict as written out under the direction of the court, signed 
by the foreman, which was as follows: 

“We, the jury, find for the plaintiff, and assess its damage at 
$4,524. We further find that J. W. Sacra and Isaac Cloud are 
sureties. N. 8S. Ciarpy, Foreman.” 

The court, learning that some of the jury were dissatisfied with 
their verdict, requested them to retire again and consider of their 
verdict. The jury then retired and returned again into court as 
their verdict the following verdict: 

“We, the jury, find for the plaintiff, and assess its damages at 
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$4,524. We further find that J. W. Sacra and Isaac Cloud are 
sureties. N. S. Crarpy, Foreman.” 

The last verdict the court caused to be read out by the clerk, and 
had the jury polled, and they declared the same to be their verdict, 
which was received, and jury discharged. 


Potter & Hughes, for appellants, on variance, cited: Brown ». 
Martin, 19 Tex., 343; Shipman v. Fulcrod, 42 Tex., 248; Hunt w. 
Wright, 13 Tex., 549. 

On the verdict, they cited: R. 8., arts. 1009, 1317. 

On the question of interest on attorneys’ fees, they cited: IK. 8. 
arts. 2976, 2980. 


’ 


E. C. Smith, for appellee, on variance, cited: Hays v. Samuels, 
55 Tex., 560; McClelland v. Smith, 3 Tex., 210; Smith wv. Shinn, 58 
Tex., 1. 

On the sufficiency of the verdict, he cited: Frederick v. Hamil- 
ton, 88 Tex., 336, 337; McKean wv. Paschal, 15 Tex., 37. 

On the question of interest, he cited: [R. S., 2980; Coles v. Kel- 


sey, 13 Tex., 75-6; Jewett v. Thompson, 8 Tex., 437. 


Wii, Curer Justice.— The variance between the indorsement 
pleaded and that found on the note introduced in evidence was very 
slight, and not at all material. The misdescription was not such as 
tended to mislead or surprise the adverse party, and hence it was 
properly disregarded by the court. McClelland v. Smith, 3 Tex., 
210; Hays v. Samuels, 55 Tex., 560. 

As to the verdict, it is suflicient to say that, if the court had 
directed the jury to find the exact verdict which they finally ren- 
dered in the cause, it would not have been error. There was no 
conflict in the testimony, and no other finding but the one finally 
adopted, or its equivalent, was authorized by the facts. The judge 
would have been authorized to direct the jury to return such a ver- 
dict, and it can be no objection to it that he had the proper verdict 
put in writing, no matter what agent he used for that purpose, if the 
jury afterwards adopted it as their own. This they did after due 
consultation, and there is no reason why their finding should be 
disturbed. 

The charges, bills of exception and statement of facts were prop- 
erly signed by the special judge who presided at the trial, and who 
was duly chosen for that purpose. 

The judgment was entered substantially in compliance with article 
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3663, Revised Statutes, with perhaps some unimportant omissions. 
In the entry of such a judgment our statute makes no distinction 
between a surety and a guarantor; nor between a case where the 
principal is a resident of the county where the judgment is rendered 
and one where he is a resident of a different county. 

The attorneys’ fees provided for in the note sued on were incident 
to the main debt. In this respect they somewhat resembled the in- 
terest agreed upon in the note. Each was a percentage upon the 
debt, the one upon the principal, the other upon the principal and 
interest both that might be due at the time of rendering the judg- 
ment. ‘The one continued to accumulate so long as the note was 
not paid, the other arose if judgment had to be rendered upon it. 
Both were therefore sums the amount of which was contingent upon 
the payment or non-payment of the debt; and in case of suit both 
were to be incorporated in the judgment of the court. 

As it is now the settled law of this state that the interest incor- 
porated into a judgment, if above eight per cent., bears interest 
thereafter, and at the conventional rate, there can be’ no reason why 
the percentage allowed for attorneys’ fees should not bear interest 
at the same rate. The right to recover interest upon interest after 
judgment at a conventional rate does not rest upon the ground that 
the defendant has agreed that interest shall be computed in this way. 
Hence the fact that there is no agreement that the attorneys’ fees 
shall bear interest at a greater rate than eight per tent. cannot affect 
the question. Coles v. Kelsey, 13 Tex., 78; Mathews v. Hancock, 
20 Tex., 7; Hagood vw. Aikin, 57 Tex., 511; R. S., art. 2980. We 
think the court below properly allowed the whole judgment ren- 
dered to bear interest at twelve per cent., and there being no error 
in the judgment it is affirmed. 


AFFIRMED. 
{Opinion delivered April 11, 1885.] 





C. B. Bearp v. Tue Crry or Decatur. 
(Case No. 5271.) 


1, FEES OF OFFICE — STATUTE CONSTRUED— MUNICIPAL GOVERNMENT — CITY 
TREASURER.— One who has been duly appointed and who qualifies as treas- 
urer of a city, incorporated under the provisions of the general laws of the 
state, becomes as such the sole receiving and disbursing officer of the city, 
and the fidelity of his conduct in the performance of official duty is secured 
by bond, 
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SameE.— The municipal authorities of such a city cannot, having a treasurer 
thus appointed and qualified, place its money in the hands of its mayor, or 
of any one else, to be by him disbursed, and thereby defeat the rights of the 
treasurer to commissions on money which should have been delivered to 
such treasurer and by him have been disbursed. When moneys of the city 
are disbursed by any other agency than by such treasurer, a right of action 
exists in favor of the treasurer for the amount of commissions he would 
have received had he disbursed it. 

. SAME.— Though the city council of a city incorporated under general law 
has power to impose on any of its officers duties other than those prescribed 
by the general law (R. S., art. 367), it has no power to confer on one officer 
the powers, duties and rights appertaining to another officer under the law. 

. CASES CITED AND APPROVED.— The People v. Oulton, 28 Cal., 44; The People 
v. Smyth, 28 Cal., 21; Mayor, etc., v. Woodward, 12 Heisk., 499; Dolan ». 
Mayor, etc., 68 N. Y.; and The Auditors v. Benoit, 20 Mich., 191, cited and 
approved. 

. CASES REVIEWED.— The Auditors v. Benoit, 20 Mich., 191; and McVeany wv. 
The Mayor, 80 N. Y., 192, reviewed. 


Apprat from Wise. Tried below before the Hon. C. C. Potter. 

Suit brought by C. B. Beard, appellant, against the city of De- 
catur, alleging that the city was a municipal corporation, under 
general laws of the state of Texas, and that plaintiff, Beard, was, 
from August 6, 1882, up to the date of filing this suit, October 15, 
1883, the duly appointed, qualified and acting treasurer of the city, 
and, as such, entitled to all the fees, perquisites and emoluments 
arising out of or ipcident to said office, to wit: Two and one-half 
per cent. for receiving, and two and one-half per cent. for disburs- 
ing, all moneys of the city, etc. That on or about April 26, 1883, 
defendant sold some of its bonds, for which it realized $15,000, for 
the purpose of building a city hall, etc., and that, for the fraudu- 
lent purpose of defrauding plaintiff out of his commissions for re- 
ceiving and disbursing moneys, the city caused the same to be kept 
out of plaintiff's hands, and placed in other hands, and by them 
paid, and the fees therefor paid to others; notwithstanding he was 
ready, qualified and willing to receive and disburse said moneys as 
required by law, and had demanded the same of the proper author- 
ities of said city. 

To this petition the city filed, amongst other things, a general de- 
murrer, which was by the court sustained, the plaintiff declining to 
amend. 


L. 8. Sparkman and L. A. Crane, for appellant, cited: Jones ». 
Shaw, 15 Tex., 577; 80 N. Y., 185 (reported in 36 Am. Rep., 600); 
Mayor, etc., v. Woodward, 12 Heisk., 499 (reported in 27 Am. 
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Rep., 750), with authorities there cited; Wait’s Actions and De- 
fenses, vol. 5, p. 20. 


Geo. W. Trenchard and Davis & Garrett, for appellee. 


Srayton, Associate Justice.—If the facts stated in the petition 
are true, then the appeliant was the treasurer of the city of Decatur, 
and the only authorized custodian of its money. 

The law under which the appellee is alleged to have been incor- 
porated provides that the treasurer of the city “shall receive and 
securely keep all moneys belonging to the city, and make all pay- 
ments for the same upon the order of the mayor, attested by the 
secretary ;” and to secure the faithful performance of the duties of 
this officer he is required to give bond in favor of the city in such 
amount and in such form as may be required by the city council, 
with such securities as it may approve. R. §., 365. 

Thus is the city treasurer, by law, made the sole receiving and 
disbursing officer of the city, and thus is secured the faithful per- 
formance of his duties. If he refuses to receive from collecting 
officers or from other persons, fails securely to keep, or properly to 
disburse, the funds of the city of which he is treasurer, he breaks 
the conditions of his bond. The law provides that a city treasurer 
“for his services shall receive such compensation as shall be fixed 
by the city council;” and the petition alleges that it had been so 
fixed at two and one-half per cent. on moneys received or disbursed. 

It appearing from the petition that the sum of $15,000 was 
received by the city and disbursed while appellant was its treasurer, 
the question in the case is: Could the city place its money in the 
hands of its mayor, and have it by him disbursed, and thereby 
defeat the right of the treasurer to commissions on money which 
ought te have been delivered to him and by him have been dis- 
bursed ? 

The petition alleges that the money of the city was placed in the 
custody of its mayor, and that it was by him disbursed, and that this 
was done for the purpose of preventing the treasurer from receiving 
the percentage on receipts and disbursements fixed as his compen- 
sation; although he was ready and willing to perform his duty in 
this respect, and demanded that the money should be placed in his 
custody. 

The office of city treasurer having been created by law, his duties 
prescribed, and his compensation fixed, and there being a duly ap- 
pointed, accepted and qualified incumbent, it is difficult to perceive 
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upon what ground his right to compensation could be defeated by 
the unauthorized deposit of money, of which he was the proper cus- 
todian, with some other person, or by the disbursement of such 
money by any other person, even under the direction of the city 
council. 

To the person legally holding the office belong the perquisites and 
emoluments attached by law to the office, as fully as does the office 
itself, and if the city council could not, without cause, deprive the 
incumbent of the right to exercise the powers and duties of the 
office, it certainly could not, by any direct or indirect course of ae- 
tion, deprive the incumbent of the right to receive the emoluments 
and perquisites which the law attaches to the office, and which give 
to it a value. 

The course which the city council, in this case, is alleged to have 
pursued, was in direct violation of the spirit and letter of the law 
made to secure the proper custody and disbursement of moneys 
belonging to the city. 

The law provides that such moneys shall be kept and disbursed 
by a person duly selected for that purpose, who is required to give 
security for the faithful performance of his duties; while the course 
pursued placed the money in the hands of an unauthorized person, 
for whose proper conduct, in reference to its custody and disburse- 
ment, no security whatever had been givenor was required by law. 

That a city council has power to impose on any of its officers 
duties other than those imposed by the general law is recognized in 
art. 367, R. S., but this does not empower it to confer upon one offi- 
cer the powers, duties or rights expressly conferred by law upon 
another. 

The treasurer cannot be authorized to discharge the duties of the 
mayor, nor can the latter have imposed upon him the powers, duties 
or rights of the former. 

It is urged that the right of the city treasurer to receive compen- 
sation depends upon his actual reception and disbursement of the 
moneys of the city, and that, as he was illegally deprived of the 
opportunity to do so, although willing, ready and demanding the op- 
portunity to do this, that he cannot recover for the receipt and 
disbursement of money made by the mayor. 

This is a narrow view of the question, and bases the non-liability 
of the city for the demand of the plaintiff upon its own wrongful 
act. 

Such a rule, we believe, has never been recognized in cases of this 
character; but on the contrary it has been held, in many cases, that 
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the salary or emolument annexed to a public office is incident to 
the title to the office, and not to its occupation and exercise. The 
People, etc., v. Oulton, 28 Cal., 44; The People, etc., v. Smyth, 28 
Cal., 21; Mayor, etc., v. Woodward, 12 Heisk., 499; Carroll v. Sie- 
benthaler, 37 Cal., 195; Dolan v. Mayor, 68 N. Y., 275; McVeany 
vy. The Mayor, 80 N. Y., 192; The Auditors, etc., v. Benoit, 20 
Mich., 191. 

In the case last cited, after examining cases which were cited to 
sustain an adverse view, the court said: “The general language em- 
ployed in these cases, that the right to fees grows out of the rendi- 
tion of services, is on all logical rules to be understood with reterence 
to the particular facts then before the court, and cannot be applied 
universally, as claimed by the defense, without coming in conflict 
with the decision of this court in Stadler v. Detroit, 13 Mich., 347. 
We there held that a municipal corporation which had excluded a 
salaried officer from the performance of his duties was bound to pay 
him the salary. We are still, I believe, satisfied with this decision. 
That the right to fees does not necessarily depend upon the perform- 
ance of the official duties is also declared in Glascock v. Lyons, 20 
Ind., 3.” The opinion of the court in the case further presents the 
reasons, based on public policy, which require that acts pertaining 
toa public office should be performed by the officers upon whom 
the duty has been imposed by law, and not by an intruder, which 
the mayor in the case before us was if the facts alleged be true, 
even though he was acting under the sanction of the city council. 

That there is no difference in principle, so far as the question be- 
fore us is concerned, as to the right of the appellant to recover fees 
and to receive a salary had there been one annexed to the office, is 
considered in the cases of Glascock v. Lyons, 20 Ind., 3; McVeany 
v. The Mayor, 80 N. Y., 192. 

In the case last cited the court said: “ The learned counsel for the 
appellant, in the case in hand, sought to distinguish between cases 
where the compensation was fixed by fees for the specific service 
rendered, and where it was by an annual salary, payable at recurring 
periods. We are not able to perceive such a distinction as will 
affect the applicability of the cases cited.” 

The court then examined the cases theretofore decided and cited, 
and held that the rule was the same whether the compensation to 
the officer was by salary or fees, and declared that “the difference 
would be only that that by salary was a fixed and certain sum, and 
that by fees uncertain.” 

There are cases holding that where salary or fees have been paid 
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to a de facto officer by a municipal corporation, it is not liable, for 
reasons of public policy, to pay the same again to the person hold. 
ing title to the office. Such was the ruling in the cases before cited 
from 68 and 80 New York Reports; but even in these cases it is 
held that, if the fees or salary have not been paid to the de facto 
officer, they may be recovered by the person having the title to 
the office, and that the services of the intruder will be considered 
as having been rendered for the persons rightfully entitled. 

The views expressed lead to the conclusion that the petition states 
a good cause of action, and that the court erred in sustaining the 
demurrer, and for this action of the court below the judgment will 
be reversed and the cause remanded. 

It is accordingly so ordered. 

REVERSED AND REMANDED. 
[Opinion delivered April 17, 1885.} 





J. E. Srreerer v. Bens. Ferris. 
(Case No. 5269.) 


. CASE APPROVED AND LIMITED.— Ferris v. Streeper, 59 Tex., 312, which de- 
clares the right of one interested in the subject-matter of litigation to make 
himself a party, and to assert his rights even after judgment, and move for 
a new trial, referred to, approved and limited. 

2, SAME — SUPERSEDEAS.— One thus interested, against whom no judgment is 
rendered, who after judgment appears and appeals in his own right from 
a judgment refusing his motion for new trial, does not by such appeal 
affect the right of the successful party to enforce the collection of his judg- 
ment against property ordered to be sold to satisfy the judgment rendered 
against a third party in the cause who did not appeal. 

8. DAMAGES — UNAUTHORIZED SUIT.— One who without authority brings a suit, 
or prosecutes an appeal in the name of another, whereby damage results to 
a third party, is liable therefor. Following Foster v. Dow, 29 Me., 445; 
Smith v. Hyndman, 10 Cush., 554, and other cases noticed in the opinion. 

. MEASURE OF DAMAGES.— The measure of damages against one who, without 
authority, appeals from a judgment against another in the name of such 
other (the judgment remaining in full force), cannot exceed the balance 
due on the judgment, with the costs of the proceeding in which it was 
rendered, and the costs of the action brought to enforce its collection. 


Apprat from Grayson. Tried below before the Hon. Richard 
Maltbie. 


W. W. Wilkins, for appellant. 
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Brown & Gunter, for appellee, cited: Sumral v. Reid, 2 Dana, 65; 
Worth v. Smith, 5 B. Mon., 504; Graham v. Swiger, 12 B. Mon., 
522; Janes v. Langham, 29 Tex., 413; Ledbetter v. Burns, 42 Tex., 
503; Ridley v. Henderson, 43 Tex., 135. 


Srayton, Associate Justice.— The averments of the petition, in 
this case, are thus substantially stated in the brief of counsel for ap- 
pellant: 

“ Appellant filed a suit in the district court of Grayson county 
against S. A. Cook and others, and obtained judgment therein, May 
18, 1879, against said Cook, W. E. Arnold and Thos. L. Arnold for 
$2,673.96 with interest at twelve and one-half per cent., and fore- 
closing a vendor’s lien for said amount on lot No. 10, in block 51, in 
the city of Denison, the judgment to be satisfied by the sale of said 
lot so far as Cook was concerned, he having become a bankrupt. 
After the rendition of the judgment, appellee, who was not a party 
to the suit, appeared and filed two motions, one in his own name 
and the other in the name of Cook, to set aside the judgment and 
for a new trial, alleging ownership of said lot and that he had a 
good defense to the action. These motions were both overruled, to 
which appellee excepted, gave notice of appeal, which he perfected 
by giving bond under article 1493 of Paschal’s Digest, and prose- 
cuted the appeal to this court, where, on April 24, 1883, the judg- 
ment was affirmed, and on the 7th of July, 1883, an order of sale 
was issued on the judgment, and said lot was sold on August 7, 1883, 
for $1,000; the appellee having been in the possession and enjoy- 
ment of said lot from the date of said judgment until the time of 
said sale. There being a large balance due on said judgment, the 
appellant filed this suit August 14, 1883, against appellee to recover 
said balance, or his damages sustained by reason of the appeal 
taken and prosecuted by the appellee as above stated. Also to fore- 
close an alleged lien secured by virtue of said article 1493 of Pas- 
chal’s Digest, on certain lands of appellee described in his petition 
and owned by appellee at the time of the appeal above mentioned 
from appellant’s said judgment. To appellant’s criginal petition the 
appellee demurred generally, which being sustained, appellant filed 
a trial amendment October 17th.” 

It is necessary to make a further statement of the averments of 
the petition than that thus made. 

The petition also alleged that the appellee filed a motion in said 
cause for a new trial in the name of Cook, and without his con- 
sent; and that upon its being overruled, the appellee, in the name 
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of Cook, without his consent, gave notice of appeal, and afterwards 
perfected an appeal for Cook, as well as himself, by causing a bond 
to be given without the consent of Cook. 

It is also alleged that the property on which the lien existed had 
improvements on it of the value of $1,000, which were destroyed 
by fire while in the possession of the appellee, whereby the prop- 
erty was depreciated in value between the time the appeal was per- 
fected and the sale subsequently made. It is further alleged that 
at the time the judgment was rendered W. E. & Thomas L. Arnold 
were solvent, but that pending the appeal they became insolvent, 
and that by reason of the appeal, prosecuted without authority, for 
Cook, as well as for the appellee himself, the appellant was pre- 
vented from having his execution and collecting his debt as he 
otherwise could have done, and that the lot, at the time the judg- 
ment foreclosing the lien on it was rendered, was of value equal to 
the amount of the judgment, but so depreciated before it could be 
sold that it was not of value greater than $1,000. 

It also appears that the appellant, notwithstanding the appeal 
perfected in the name of Cook, sought by an action to compel the 
clerk of the court in which the judgment was rendered to issue a 
writ directing the sale of the lot, and that the appellee resisted this 
action, and therein a judgment was rendered on December 19, 1879, 
refusing a writ of mandamus as prayed for. The grounds for this 
action, or for refusing the relief, are not shown. 

That appellee had the right to appeal from the judgment ren- 
dered on his motion was decided in the case of Ferris v. Streeper, 
59 Tex., 314, and that this was the extent of his right was also 
there settled. 

There was no judgment against him for the sum die to the ap- 
pellant from the Arnolds and Cook, and an appeal in his own right 
only would not have affected the right of the appellant to process 
to enforce the collection of the judgment by sale of the property 
on which the lien was established, and by execution against the 
Arnolds, if necessary, after a sale of the property, which the peti- 
tion alleges was made necessary by the judgment, before an execu- 
tion could issue. 

To correct what the appellee deemed errors in the judgment 
rendered on his motion, he appealed and gave a bond which was 
not a supersedeas bond, and it is unimportant to inquire whether 
the appeal bond was executed under art. 1492 or art. 1493, P. D.; 
for if executed under either of these articles, no judgment could 
have been rendered against the appellee by this court, on that ap- 
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peal, other than a judgment for costs; and upon his appeal, he could 
not affect the judgment standing against the Arnolds and foreclos- 
ing the lien on the lot as against Cook. 

There was no judgment establishing any debt other than for costs 
of his motion against him, nor was any other judgment claimed or 
sought by appellant against him. 

This being true, we do not perceive how the appellee, by availing 
himself of the legal right to have the judgment against him on his 
motion revised by this court, bas become liable to pay to the appel- 
lant the balance of the judgment uncollected by reason of the sub- 
sequent insolvency of the Arnolds, or depreciation of the value 
of the property on which the lien was established. He might be so 
liable if it were shown that the depreciation in the value resulted 
from some wrongful act of the appellee, which the mere prosecu- 
tion of an appealfrom the judgment on his motion certainly was 
not. 

The petition, however, goes further, and alleges that not only did 
the appellee prosecute an appeal from the judgment on bis motion, 
but that without authority he filed a motion in the name of Cook, 
gave notice of appeal, and perfected it by executing bond for Cook, 
as well as for himself. 

This, under the averments of the petition, he had no right to do. 

As before said, in so far as the appellee did nothing more than to 
prosecute an appeal from the judgment overruling his motion, he 
incurred no liability to the appellant for anything more than the 
costs of the district court on the motion, and the costs of this court on 
the appeal from the judgment on the motion; hence, no liability of 
himself or property to pay the debt due to Streeper from the Ar- 
nolds, and from Cook, prior to his discharge in bankruptcy, arose 
from anything which he did in that matter. 

But the inquiry arises whether the appellee, by bis unauthorized 
perfecting of an appeal for Cook, who was a party to the main judg- 
ment, whereby, although no supersedeas bond was given, the appel- 
lant was prevented from enforcing his judgment against the property 
on which the lien was established pending the appeai, and from 
enforcing the judgment against the Arnolds, if necessary, has not 
incurred a liability to the appellant, if by this wrongful act dam- 
ages have resulted to him. 

While every person has the right to resort to the courts for the 
enforcement of any right pertaining to himself, without liability for 
damages other than such as are imposed by way of costs in case the 
claim is adjudged to be unfounded, and so, even though the claim 
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be groundless, except as this rule may be affected by the malice of 
a plaintiff, or by contract by way of bond given to procure some ex. 
traordinary writ, yet it is not true that one may claim this immu- 
nity from damages, who, without authority, institutes a proceeding 
in the name of another person in reference to a matter affecting the 
right of such other person alone. 

This rule is thus stated: “ Akin to malicious prosecutions, though 
not identical with them, are unauthorized suits brought in the name 
of a party without his direction or consent. The action is in such 
case a groundless proceeding irrespective of any merits it might 
have had if legitimately brought. The person so acting without 
authority is liable to make good the damage sustained, and it has 
been said that though the person in whose name it is brought would 
have had a right to maintain it, this circumstance will afford no 
reason for reducing the damages.” 2 Sedgwick on Measure of 
Damages, 532; citing Foster v. Dow, 29 Me., 445; and Smith », 
Hyndman, 10 Cush., 554, which sustain this general rule; as does 
the case of Lond v. Chapin, 8 Metce., 32. 

If, then, as alleged in the petition in this case, Ferris perfected.an 
appeal in the name of Cook, without authority from him to doso, he, 
in effect, prosecuted a suit without authority of the person who had 
the right to prosecute it, and in that person’s name. 

This was a clear violation of the right of Streeper, through 
which he was delayed in enforcing the judgment in his favor, to 
which Ferris was not a party, until the property on which the judg. 
ment declared a lien, while in the possession of Ferris, had been in 
part destroyed, and otherwise depreciated in value, and until the 
Arnolds had become insolvent, during all of which time, by the 
accrual of interest, the judgment was growing, while the means for 
realizing upon it were diminishing. 

For, as before said, an appeal by Ferris from the judgment over- 
ruling his motion, whatever might have been the character of appeal 
bond, would not have suspended the right of Streeper to have proc- 
ess to collect his debt evidenced by the judgment against the Ar- 
nolds and Cook, by sale of the property on which the lien was 
declared, and, if necessary, by execution against the Arnolds. 

An appeal, however, by Cook, who was a party to that judgment, 
whether the bond was a supersedeas bond or a bond under article 
1493, Paschal’s Digest, would have had the effect of suspending the 
enforcement of the judgment so long as the cause was pending in 
this court on appeal. 

While we are of the opinion that the petition states a good 
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cause of action, yet it asserts many claims which cannot be main- 
tained. 

Whatever right Streeper has against Ferris grows out of the 
facts alleged, and not out of the bond given to secure the appeal. 
No lien exists on any property now or heretofore belonging to Fer- 
ris, as would have existed had there been a judgment establishing 
an indebtedness against him from which he had appealed, giving 
bond under article 1493, Paschal’s Digest. 

Streeper, not being the owner of the property on which the lien 
was declared, certainly was not entitled to rent for it, pending the 
appeal. 

The question of measure of damages has not been discussed, but 
we deem it proper to say that the utmost limit of the recovery, un- 
der the facts stated in the petition, could not exceed the balance 
due on the judgment against the Arnolds and Cook, with the costs 
of this and that action, and whether the appellant will be entitled 
to so much, will of course depend on the extent of actual injury he 
may show, by proper evidence, to have resulted to him from the 
delay caused by the unauthorized act of Ferris; for his damages 
must be restricted to the actual injury done to him by the delay 
caused by the unauthorized appeal prosecuted by Ferris in the name 
of Cook. 

If it should appear that the appeal in the name of Cook was by 
him authorized, then Streeper is not entitled to any relief against 
Ferris on account of the delay, depreciation in value of property, 
insolvency of the Arnolds, or for any other reason. 

The following cases may be profitably consulted upon the meas- 
ure of damages, although they are cases arising upon appeal bonds: 
Cook v. Marsh, 44 IIl., 179; Wood v. Fulton, 2 Harris & Gill, 72; 
Jenkins v. Hay, 28 Md., 548; Keen v. Whittington, 40 Md., 498. 

For the error of the court in sustaining the demurrer to the peti- 
tion, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


{Opinion delivered April 17, 1885.] 
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A. O. Garnes Et Au. v. Natrona Excnance Bank. 


(Case No. 1874.) 


1. HomesTeEap — FrRAuD.— One who transfers, in fraud of his creditors, land 
not occupied or designated for homestead purposes, though the transfer be 
made before judgment on a debt existing at the date of the transfer, cannot 
defeat the lien of the judgment by afterwards procuring a reconveyance of 
the land and occupying it as a homestead. 

2. Equity — AcTion.— Such judgment creditor may enforce his right as against 
the fraudulent vendor by an equitable proceeding to set aside the fraudulent 
deed and remove cloud from title, and is not compelled to resort in the first 
instance to a levy and sale of the property. 

8 SaAME— JUDGMENT LIEN.—A suit by the judgment creditor to remove cloud 
from title, and to set aside such fraudulent deed, brought on the return of 
an execution issued in time, preserves the judgment lien. 

4, VerpicT.— A verdict which by its terms was in favor of a deceased person, 
who had once been a party to the cause, and whose interest was represented 
by the heir, was not on that account fatally defective, when, after rejecting 
that portion of it, there was still enough specifically stated in the verdict in 
response to the issues submitted to sustain the judgment. 

5. Practice — Objections to a judgment appealed from, when urged for the first 
time in the supreme court, wil! not be considered. 


Appcat from Falls. Tried below before the Hon. B. W. Rimes. 

Appellee, on the 20th of February, 1878, filed its suit against the 
appellant A. O. Gaines and Lina Gaines and J. W. Whitsett, to cancel 
and set aside two deeds made by A. O. Gaines; one to Lina Gaines 
conveying three hundred acres of land, and one to J. W. Whitsett 
conveying three hundred acres, the two tracts constituting the six 
hundred acres of land. The petition alleged that on the 8th of 
September, 1877, J. W. Hutchins recovered a judgment in the dis- 
trict court of Falls county against A. O. Gaines for $1,095 and 
costs, which remained unsatisfied, except $165, and on December 
19, 1877, Hutchins transferred to plaintiff the judgment. That the 
defendant A. O. Gaines was insolvent, and, being the owner of this 
six hundred acres of land on the Ist of September, 1877, made these 
conveyances to Mrs. Lina Gaines and Whitsett without considera- 
tion and for the purpose of defrauding his creditors. Mrs. Lina 
Gaines answered, and claimed the three hundred acres conveyed to 
her upon the alleged ground that the land never was the property 
of A. O. Gaines, but that he only held the legal title in trust; that 
the whole six hundred acres was the property of her deceased hus- 
band, D. Y. Gaines, and in his life-time conveyed to A. O. Gaines 
the six bundred acres upon a parol agreement that he should hold 
three hundred acres of it in trust for her, and that this deed of A. 
QO. Gaines, of September, to her was in satisfaction of that trust. 





Gatnes v. Nationa, Excnance Bank. 





Argument for the appellee. 





The defendant A. O. Gaines answered denying the allegations of 
fraud, and alleged that, having no homestead, with the view of 
making his homestead on the land, he repurchased it from Whitsett 
(Whitsett conveying to him February 12, 1879), and that he at once 
then moved on the land, making two hundred acres of the land, 
which he described in his answer, his homestead. Pending the suit 
Mrs. Lina Gaines died, and her only heir, Bettie Gaines, was made 
a party, appearing by her guardian, W. D. Gaines. The cause was 
tried before a jury in February, 1884. Judgment was rendered for 
the plaintiff against A. O. Gaines, and in favor of Bettie Gaines 
against the plaintiff. Plaintiff and the defendant A. O. Gaines 
appealed. 

Both appellants assigned errors. 

This cause was before the commissioners of appeals on a former 
appeal. 


Goodrich & Clarkson, for A. O. Gaines and Bettie Gaines, that the 
remedy existed at law, the deed not having been recorded until after 
judgment, cited: Wallace v. Campbell, 54 Tex., 89; Mainwarring . 
Templeman, 51 Tex., 205. 

That the lien was lost by the failure to sue out execution from 
year to year, they cited: Bassett v. Proetzell, 53 Tex., 569; Barron 
v. Thompson, 54 Tex., 235; Russell v. McCampbell, 29 Tex., 39; 
Bennett v. Gamble, 1 Tex., 132; Graves v. Hall, 13 Tex., 382. 

On the right to appropriate the land as a homestead, they cited: 
Stone v. Darnell, 20 Tex,, 11; Macmanus v. Campbell, 37 Tex., 
267; Const. 1845, art. 7, sec. 22; Const. 1866, art. 12, sec. 15; Const. 
1870, art. 15, sec. 15; Const. 1876; Stone wv. Darnell, 20 Tex., 11; 

saird v. Trice, 51 Tex., 555. 

Regarding the parol trust, they cited: Gaines v. Bank, Law Rep, 
vol. 1, 489; Hall v. Layton, 16 Tex., 274; Miller v. Thatcher, 9 Tex., 
484; Vandever v. Freeman, 20 Tex., 333; Neil ». Keese, 5 Tex., 30; 
Ranney v. Miller, 51 Tex., 262; Cuney v. Dupree, 21 Tex., 219; 
Mabry v. Birge, 44 Tex., 283. 


J. A. Martin, for the bank, that a judgment lien cannot be de 
feated by subsequently acquired homestead rights, cited: Fort ». 
Powell, 59 Tex., 321; Gage v. Neblett, 57 Tex., 374; R. R. Co. 
Winter, 44 Tex., 597; Baird v. Trice, 51 Tex., 555. 

That the judgment creditor could elect to levy and sell, or sue to 
remove cloud from title, he cited: Cassaday vw. Anderson, 53 Tex., 
527; Lynn v. Le Gierse, 48 Tex., 138. 
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That, to engraft a parol trust on a deed absolute, the trust must 
be clearly proved, he cited: OCuney v. Dupree, 21 Tex., 211; Grooms 
vw. Rust, 27 Tex., 234; R. R. Co. v. Garrett, 52 Tex., 1388; Moreland », 
Barnhardt, 44 Tex., 283; Agricultural Ass’n v. Brewster, 51 Tex., 263. 


Detany, J. Com. App.— We will first consider the case made by 
the appellant, A. O. Gaines. 

He presents eight assignments of error, but there are only one or 
two points in his case. The only objection which he makes to the 
judgment is that it gave to the plaintiff the tract of three hundred 
acres of land upon which he (Gaines) had placed his homestead. 

The question, then, to be determined is whether, as against the 
plaintiff, he couid rightfully claim a homestead upon that tract, 
The land lay in Falls county. The judgment against Gaines, under 
which the plaintiff claimed, was rendered in that county on Sep 
tember 8, 1877. Gaines had conveyed this land to Whitsett on 
September 1, 1877. On February 12, 1879, Whitsett reconveyed 
the land to Gaines, and the latter immediately fixed his residence 
upon it and claimed it as his homestead. 

Upon these facts, the court presented to the jury a question of 
fact for them to find, and that was whether or not Gaines had con. 
veyed to Whitsett for the purpose of defrauding his creditors. The 
court also told the jury that if they determined that question in the 
affirmative, they need not consider the question of homestead. 
The jury found the conveyance fraudulent, and said nothing about 
the homestead. In the charge, we think, there was no error, and the 
verdict is supported by the evidence. 

The plaintiff, however, insists that this suit, being an equitable 
proceeding to set aside a deed and remove cloud, etc., cannot be 
maintained, inasmuch as the plaintiff had a plain, adequate and 
complete remedy at law, viz.: by levy and sale of the property 
This position cannot be maintained. See Lynn v. Le Gierse, 48 
Tex., 138. 

But appellant Gaines insists that, as the plaintiff did not cause 
executions to issue regularly upon the judgment, the lien upon the 
land was lost; and that, when it was reconveyed to him by Whit 
sett in 1879, it came to him free from the judgment lien. He 
therefore claims the right to hold two hundred acres of it as his 
homestead. But in our opinion he cannot sustain the claim, Tue 
ground upon which a judgment is held to have lost its lien is that 
proper diligence has not been used to enforce it. But no want of 
diligence can be imputed to the plaintiff in this cause, 
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Soon after the rendition of the judgment, execution issued, and 
immediately upon its return this proceeding was instituted. This 
was a legitimate method of enforcing the judgment, and in our 
opinion it preserved the judgment lien.. Cassaday v. Anderson, 
53 Tex., 527; Freem. on Ex., sec. 480. There is no error of which 
the appellant Gaines can complain. 

We will now consider the objections which the plaintiff as appel- 
lant makes to the judgment. And we may remark that these ques- 
tions were, in the main, settled upon the former appeal. The facts 
upon both the trials in the district court were about the same; upon 
the last trial the judge in his charge followed the opinion of the 
court delivered upon the first appeal. We find no valid objection 
to the charge. 

The verdict was as follows: “ We, the jury, find for the defend- 
ant Mrs. Lina Gaines. We find that the three hundred acres of 
land was held in trust by A. O. Gaines for Mrs. Lina Gaines and 
her children, and is not subject to the payment of A. O. Gaines’ 
debts.” 

Appellant objects to this verdict, because there is a finding in 
favor of Lina Gaines, who was not a party to the suit. Lina had 
been a party, and upon her death her child Bettie was made a party. 
But the finding for Lina Gaines may be rejected, and still there is 
sufficient to support the judgment. 

Appellant further objects to the finding that the land was held in 
trust for Lina Gaines and her children as not supported by the 
allegation in the answer that it was held for Lina Gaines. The 
proof was that the land was intended by D. Y. Gaines for his sec- 
ond family. Whether the wife Lina had any children at that time 
does not appear. The trust was evidently created for the benefit of 
Lina and such children as she had or might have, and the deed was 
properly made by A. O. Gaines to her. There is no merit in the 
objection. 

There is still another objection to the judgment, which, however, is 
made for the first time in this court. The deed from A. O. to Lina 
Gaines is dated September 1, 1877, and was filed for record on 
September 29, 1877. The plaintiff's judgment was on the 8th of 
that month. Now the plaintiff insists that the execution of the 
deed put an end to the trust. Calvert v. Roche, 59 Tex., 463. And 
further, that the lien of the judgment would prevail over Mrs. 
Gaines’ title by virtue of the unrecorded deed. 

This objection was not made below, although the plaintiff asked 
humerous charges and made two motions for a new trial. The 
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evidence is not inconsistent with the idea that the deed may have 
been delivered and acknowledged for registration on the day of the 
filing for record. And if the objection which is now urged had 
been made upon the trial below, such facts might have been proved; 
at least a sufficient answer might have been given. 

In our opinion it should not be entertained when brought forward 
for the first time in this court. 

The judgment should be affirmed. 

AFFIRMED. 


{Report of Commissioners of Appeals adopted at Galveston Feb- 
ruary 20, 1885.] 





Hawes anp Duncan, Ex’rs, v. B. H. Foore et ats. 


(Case No. 1812.) 
a 

se 1, CONSTRUCTION OF A WILL.— A will, after making specific bequests, contained 
this language: ‘‘I also give to said legatees (meaning appellees) my cart, all 
my cattle (except oxen), and any horses of mine they may have in posses- 
sion at the time of my death.” Over two years after making the will the 
testator died, leaving an estate, part of which consisted in home stock cattle, 
in the possession of the legatees to whom the above quoted language referred, 
and an interest, as partner, in other cattle in possession of a partner, and 
still others purchased to be fattened and sold as a means of profitably con- 
suming his grain crop, for account of the testator and a partner. Held, 
that construing the will in view of all the facts (which are very fully de- 
tailed in the opinion), the word ‘ cattle” did not embrace cattle bought te 
be fattened by the testator. 

% PRACTICE — JURISDICTION — CONSOLIDATION OF SUITS.— Suit was brought in 
the probate court, and the probate judge being disqualified, from interest, 
the case was transferred to the district court. Afterwards the plaintiff 
brought another suit in the district court against the same defendants. Both 
involved the construction of aclause in a will under which plaintiffs claimed 
specific property. Held: 

(1) That a motion to transfer the suit first brought, back to the probate 
court, because the disqualification of the judge had ceased, was properly 
overruled. 

(2) The district court had full jurisdiction to make, not only any order the 
county court might have made, but to consolidate the two suits and deter- 
mine finally the construction of the will. 

(3) The authority of the district court on a consolidation of the two suits 
was not limited to a construction of the will, but extended to the final ad- 
jucication of all rights of property claimed by the contestants under the 
will. 


Aprrat from Wharton. Tried below before the Hon. Wm. H. 
Barkhart. 
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This suit arose out of the following clause of the will of Alexan- 
der: “I also give to said legatees (meaning appellees) my cart, all 
of my cattle (except oxen), and any horses of mine they may have in 

session at the time of my death.” 

Alexander died January 12,1879. November 19th appellees filed a 
petition in the district court, sitting as a court of probate (E. Hawes, 
one of the defendants, being county judge), wherein they set out 
said provision of the will, and claimed thereunder to be entitled to 
all the cattle, except oxen, owned by Alexander at his death; 
alleged the estate to be worth $27,301, and solvent, and that at the 
time of Alexander’s death his cattle consisted of three hundred and 
twenty-six head; fourteen head of stock cattle, and one hundred 
and seventy-six beeves, on Bear Camp place, and twenty-five stock 
cattle and one hundred and eleven beeves on the Fleetwood place, 
stating their value. They further stated that Alexander’s executors 
had failed to turn over to them said cattle, or to recognize said 
bequest, and that they had sold part of the cattle and used the pro- 
ceeds to pay off the general indebtedness of the estate; and they 
prayed that the executors be required to turn over to them the cattle 
remaining unsold, and to pay them the value of those sold. 

On 16th December, 1880, by an amendment, appellees withdrew 
from the original motion the prayer for judgment for the value of 
the cattle sold, reserving the right to sue therefor, and prayed that 
the executors be required to turn over to them the fifty-six head 
remaining in kind in their possession. 

The executors answered the motion, Ist, by denying that they had 
any cattle belonging to the estate in their possession, except sixteen 
head, and denying that these formed any part of the bequest to the 
Footes. 

2d. They claimed that by the proper construction of the will only 
cattle remaining in the possession of the Footes at the death of Alex- 
ander passed by the will. 

8d. Their third defense was that Alexander had entered into part- 
nership contracts with one Anderson and with one Roan, of such a 
nature as to preclude him from disposing by will of the cattle on the 
Fleetwood and Bear Camp places; that all of the cattle mentioned 
by plaintiffs were put into said partnerships by Alexander after the 
will was made and before his death, and therefore could not pass by 
the terms of the will. They further alleged that Roan and Ander- 
son had sold said cattle, and upon an accounting with the executors 
and settlement of the plantation accounts between Alexander and 
Roan and Anderson nothing remained. 
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Argument for the appellants. 





May 16, 1881, the Footes filed a suit in the district court against 
the executors and residuary legatees, asking for a construction of the 
will, and to recover the value of the cattle which had been sold. 

The answers of the defendants thereto were substantially the 
same as they had made to the motion on the probate side of the 
docket, No. 1101. 

In December, 1882, there was a motion made by the executors to 
remanc case No. 1101 to the county court, a new county judge hav- 
ing been elected. There was also a motion by appellees to consoli- 
date the two cases Nos. 1115 and 1101. 

Motion to remand was overruled, and the cases were consolidated 
by the court. 

Plaintiff, after consolidation, filed an amended original petition in 
lieu of all his pleadings, praying for a construction of the will; for 
the value of all the cattle sold by the executors or by Roan and An- 
derson, and that the cattle remaining in kind be turned over to them. 

At the June term, 1883, the court sustained demurrers of the 
plaintiffs and defendants to all of the pleadings of both parties that 
sought to have the court do more than construe the will, and upon 
final hearing adjudged that the term cattle in the will included 
everything of the neat cattle kind that Alexander owned at the 
time of his death, except oxen, and also gave an opinion on the 
contracts between Alexander and Anderson and Roan, and, without 
adjudging that the plaintiffs recover anything but costs, ordered 
that this judgment be certified to the county court for observance. 


Both parties appealed, the executors without, and the appellees 
Foote et al. with, bond. 


Pearson & McCamly, for appellants, on the construction of the 
will, cited: Philleo v. Holliday, 24 Tex., 38; Paul v. Ball, 31 Tex., 
10; Brooks v. Evetts, 33 Tex., 732; Howze v. Howze, 19 Tex., 553; 
1 Redf. on Wills, ch. X, p. 570 and notes, 571, 673; 2 Redf. on 
Wills, 130, sec. 36, and note 89, ch. 1, sec. 6; id., 141, sec. 17, note 
32, citing Robertson v. Quiddington, 28 Beav., 529, and Lewis », 
Langdon, 7 Sim., 421; Welder v. Keeler, 3 Paige, 167; 23 Am. Dec., 
781, and notes; 48 N. Y., 74; 11 Blatch., 518; 16 Barb., 291; Coth- 
ran v. Marmaduke & Brown, from Lamar county, Austin, 1883; 3 
Law Rev., No. 2, page 31; Houser v. Irvine, 3 Watts & Serg., 345; 
Brown’s Ex’rs v. Higginbotham, 5 Leigh (Va.), 583; Mumford ». 
McKay, 24 Am. Dec., 34; Pearson v. Keedy, 43 Am. Dec., 164, and 
notes; 3 Redf. on Wills, sec. 37, p. 257, cl. 8; id., sec. 17, p. 136, ch. 
V; Moses v. Moses, 50 Ga., 9; Hx parte Williams, 11 Ves., 5. 
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That the partnership beef cattle could not pass by the specific leg- 
acy, they cited: Rogers v. Nichols, 20 Tex., 719; Greene w. Greene, 
1 Ohio, 535; 138 Am. Dec., 645; Baird v. Baird, 31 Am. Dec., 406; 
Taylor v. Taylor, 4 Ves. Jr., 396; 4 Johns. Ch., 522; 6 Mass., 242; 
6 Yerg., 20; 2 Redf. on Wills, ch. 1, § 6, art. 36 and note 89, 
p. 180; Clagett v. Kilbourne, 1 Black (U. S.), 346; Hoyt v. Sprague, 
13 Otto, 624; Shanks v. Klein, 14 id., 21-24; 4 Miller (U. 8.), 496; 
9 Redf. on Wills, 134, sec. 4; id., 135, sec. 9, note 18; id., 132, sec, 
11, notes 1 and 9, title Specifie Legacies; Mumford v. McKay, 
8 Wend., 442; Murray v. Murray, 5 Johns. Ch., 60; Menagh v. Whit- 
well, 52 N. Y., 168; Morrison v. Blodgett, 8 N. H., 238; Pear- 
son v. Keedy, 6 B. Mon., 128; Egberts v. Woods, 27 Am. Dec., 
945, and notes; Palmer v. Myers, 43 Barb., 513; 8. C.,20 How., 10; 
Taylor v. Fields, 4 Ves., 396; 1 Story’s Eq., 626; 3 Redf. on Wills, 
§17, p. 136, ch. V; id., $37, p. 257, clause 8; Martlett v. Jackson, 
8 Allen, 287; Wilder v. Keeler, 3 Paige, Ch., 167; 41 Vt., 579; 
Brown’s Ex’rs v. Higginbotham, 5 Leigh, 583; Sumner v. Hampson 
é als., 8 Ohio, 328; Baird v. Baird, 1 Dev. & Bat. Eq., 524; He 
parte Williams, 11 Ves., 5; Pars. Part., 444 et seg.; 50 Ga., 9; Ball 
v. Britton, 58 Tex., 57. 

They also quoted numerous authorities on propositions not dis- 
cussed in the opinion. 


A. B. Peticolas, for appellees, as to surviving partners, cited: 
Cock v. Carson, 45 Tex., 431; Carter v. Roland, 53 Tex., 540, 547; 
DeCaussey v. Bailey, 57 Tex., 665, 669; Higgins v. Rector, 47 Tex., 
861; Alexander v. Lewis, 47 Tex.,481; 2 Redf. on Wills, 276; Ful- 
ton v. Thompson, 18 Tex., 278, 287; Parsons on Part., 440, 443. 

As to construction of wills, he cited: Howze v. Howze, 19 Tex., 553, 
556; Paul vw. Ball, 31 Tex., 16; 2 Redf. on Wills, 457, 458, 532, 549, 
583, 584; 1 Redf. on Wills, Wigram on Wills, 29, 46, 197; 
Redf. Am. Cas. on W., 127, 130; Collyer on Part., 243; Pearson »v. 
Darrington, 18 Ala., 348; Carson v. Oarson, 1 Met. (Ky.), 300; 3 
Jarman on Wills, 467, 468, 469. 


Watxer, P. J. Com. App.—The clause of the will, the proper 
construction of which is the paramount question in this case, reads 
as follows: “TI also give to said legatees my cart, all of my cattle 
(except oxen), and any horses of mine they may have in possession 
at the time of my death.” 

The court before whom the cause was tried without a jury, among 
its conclusions of fact, found that “there was a partnership existing 
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between said Alexander and W. J. Anderson and between the said 
Alexander and J. W. Roan in the cattle fattening business, and that 
said partnership was in existence at the date of said Alexander's 
death. I further conclude there were certain other cattle belonging 
to Alexander at the time of his death and when he made his will,” 

The court’s conclusions of law were as follows: ‘ That said will 
by its terms ‘all of my cattle except oxen’ means everything of the 
neat cattle kind that Alexander owned at the time of his death, in 
cluding fattening cattle and beeves, oxen excepted; and the plaint 
iffs, 'ootes, became the owners thereof by the terms of the will, 
but that these plaintiffs are bound by such settlements as have been 
duly and legally made by virtue of the partnership alluded to in the 
conclusions of fact, by and between the executors and the surviving 
partners. I do also conclude it to be my duty under the law to 
certify my judgment to the county court for observance.” 

It is assigned as error by the defendants that the court erred in 
finding as a conclusion of law that Alexander’s will, by its terms 
“all of my cattle (except oxen),” means everything of the neat 
cattle kind that Alexander owned at the time of his death, including 
fattening cattle and beeves, and that plaintiffs became the owners 
thereof by the terms of the will.” 

It is also assigned as error that the court did not, in its decree 
construing the will, determine that it was Alexander’s intention by 
the bequest to plaintiffs to give his individual stock of cattle, and 
not his after-acquired interest in partnership fattening cattle. 

In construing a will, the primary object is to arrive at the testa 
tor’s intention, and to do this the court will give his language such 
an interpretation as it is reasonable to presume, from the circum. 
stances in which he was placed, he intended it should receive; and 
for this purpose parol evidence is admitted in regard to such cit 
cumstances, or to put the court in the place of the testator. 1 Redf. 
on Wills, ch. 10, sec. 37, p. 496. 

Whether the testator meant the qualifying words used in the 
clause of the will in question, “they may have in possession at the 
time of my death,” should apply to and limit the broad significance 
of the words, “all of my cattle,” contained in the same sentence, 
will not necessarily be determined by strict grammatical rules, if, 
indeed, the controversy on this subject can be solved in that way, 
without leaving a doubt whether the testator’s meaning, according 
to the form of expression used, is not at last, to some degree, 
doubtful for want of making more distinct than has been done, 
whether he meant to refer “ the cattle” to the same clause of lim 
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itation to which the “ horses” referred to are manifestly and plainly 
subject. Although the terms of the bequest say “ ali of my cattle” 
and “any horses of mine,” still it may well be urged, in making a 
free and liberal exploration for the testator’s intention, that as the 
sentence is not divided into parts expressly indicating whether the 
limitation shall apply to each class of property alike, and appears 
not to be punctuated, that, according to proper rules of construing 
such instruments, decisive effect would not be given to the word 
“all” as conclusively determining that because it was used in re- 
spect to cattle, and the word “any” as to the horses, that therefore 
the limitation relating to the possession at the time of his death 
must include both. Liberal allowance is made in construing wills 
to mere casualties, or ignorance, or awkwardness in the use of 
words in their exact sense, and in the structure of sentences, for the 
purpose of attaining the paramount object — the real intention of the 
testator. The law will not allow the testator’s intention to be de- 
feated because he has not clothed his ideas in technical language. 
Bell County v. Alexander, 22 Tex., 350. 

“There is no more clearly established rule of construction, as ap- 
plicable to wills, than that words, or clauses of sentences, or even 
whole paragraphs, may be transposed to any extent, with a view to 
show the intention of the testator. Pond v. Bergh, 10 Paige, 140. 
Words and limitations may be transposed, supplied or rejected. 
sut it must appear, either from the words of the will, or extrinsic 
proof, admissible in aid of the words, that the transposition does 
really bring out the true intent of the testator, and thus render 
what was before obscure, clear.” 1 Redf. on Wills (4th ed.), p. 432. 

“A technical construction of words and phrases, although prima 
facie the one which should prevail, will not be carried to the extent 
of defeating any obvious general intention of the testator.” 1 
Redf. on Wills (4th ed.), top p. 436. 

The same author says there is no doubt that a particular con- 
struction of words, although somewhat variant from their more 
natural and obvious import, may be strengthened by reference to 
extraneous circumstances. 1 Redf. on Wills (4th ed.), top p. 431. 
It is said in Currie v. Murphy, 35 Miss., 473, that “such facts are 
always admissible in aid of the construction of wills, to the extent of 
explaining doubts, or removing uncertainties, when with that aid the 
intent is clear.” Citing 37 N. H., 525; 28 Ala., 494; 12 La. An., 
384; 4 Russ., 532, n.; 12 Price, 213; 3 Murphy, 27. 

We see no reason to doubt the meaning of the terms employed 
in the bequest, when interpreted in connection with the various 
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provisions of the entire will, and with all the facts and circumstances 
surrounding the testator tending to show what was his intention; 
and that he meant to include all the cattle which he then owned 
when he made the will, or which he might die possessed of, acquired 
by increase or purchase in the usual course of cattle raising, or ac- 
quisition by other means, whereby, in the usual course of business, 
additions might be made to his original stock of cattle, oxen ex- 
cepted. 

At the time he made the will his stock of cattle was inconsider- 
able — about thirty-two head, more or less. His estate was large and 
valuable, worth, perhaps, $27,000. The defendants were neighbors 
and friends, and but very distantly related to him. He had assisted 
them in a small way, to relieve apparently the exigencies of their 
limited circumstances. The provisions he made in their behalf by 
his will seemed to look especially to aiding them in securing and 
enjoying a home, more than to making to ‘them a bountiful bequest 
of great pecuniary value. The legatees consisted of Mrs. B. H. 
Foote and her eight children, to all of whom the bequests were 
made jointly; they lived together as a family, residing on the 
testator’s land near his plantation by his permission or invitation to 
doso. The tract on which they resided consisted, it would seem, 
of eight hundred acres and was appraised at $1,000. Of this tract 
the will devised to the Footes aforesaid, jointly, one hundred acres 
only, and the estate devised was for life only, provided they con- 
tinued to reside on the land; with the condition of the forfeiture of 
the interest in it of such of them as removed from it, or was absent 
from it for the space of two years; with the prohibition against 
either of them alienating their interest until the youngest of the 
children attained majority. This devise was succeeded by the clause 
giving said legatees his cart, cattle (oxen excepted), and any horses 
of the testator that might be in their possession at the time of his 
death. 

The small amount of land given them out of a large tract, the 
testator leaving, as shown by the inventory, about three thousand 
five hundred acres lying in Wharton county, and embracing seven 
several tracts of land of ‘the value by appraisement of about $15,000, 
and the limited estate that was thus devised, burdened with the 
peculiar conditions that were attached to the devise, indicated a dis- 
position to provide a refuge and a home for the family, and a solici- 
tude to keep them all together until the family was raised, rather 
than to enrich them by a valuable and abundant bequest. Proceed- 
ing to the legacy clause involved in this suit, it is noticeable that 
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the subjects of bequest are comparatively insignificant in value 
viewed with reference to the only cattle which the testator owned 
when he made the will, and which cattle it is supposable he had in 
his mind at that time. 

A cart is first specified. Useful to a family needing means 
wherewith to purchase one, but comparatively insignificant in value. 
All of the cattle he owned, including his oxen, would have been of 
the value of but a few hundred dollars; but the testator excepts his 
oxen, thus leaving only stock cattle to answer to the bequest when 
it was written, and their value would perhaps not have exceeded 
$200. As to horses, it does not appear that the testator contem- 
plated anything more in that part of his will than the possible con- 
tingency of his loaning horses to his friends, the Footes, some time 
in the future, and to provide as to such, that they might keep them 
after his death. The specific devises and legacies in the will to 
those who seem to be strangers in blood to the testator are small 
and inconsiderable as compared with those to his cousin Bettie 
Ashby, and to the children of his cousin Bur Albert Harrison, 
whom he constituted residuary legatees, and whose share probably 
exceeded that of all the others combined. To Bettie Ashby he de- 
vised the Bear Camp plantation, appraised at $3,000; nearly all the 
other real estate fell into the residuum of his estate, and his rela- 
tives, the Harrison children, took it. Mrs. Foote was the widow of 
the testator’s second cousin; her children would therefore be cousins 
of the third remove. “It is common to gather some aid, in giving 
a definite construction to a particular legacy, from those legacies 
which immediately precede and follow it.” See 2 Redf. Wills (4th 
ed.), top p. 380. “There is no question but errors in the description 
of the subject-matter of the bequest may be corrected in the same 
manner and to the same extent that any other mistakes in written 
instruments may be set right. . . . And in applying the words 
of the will to the subject-matter, we must look through the list of 
testator’s estate, and select that portion which is best designated. 
And in this mode, by the aid of extraneous evidence, which is 
properly receivable, there will, in general, be very little difficulty in 
arriving at the testator’s intention with reasonable certainty.” 2 
Redf. on Wills, top p. 124. 

From the whole context of the will, and from the extraneous cir- 
cumstances, we think it is fairly deducible that the testator contem- 
plated and meant to give nearly all of his property to the kindred 
whom he designated in the will, and that he did not mean or intend 
to give the Footes any great or considerable portion of his estate. 
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That the leading object in his mind towards them was to make a 
careful provision for them to the extent of bestowing upon them for 
life a cheap and inexpensive home, and to give them what he ex- 
pected would prove to be, at his death, a small stock of cattle, which 
might vary in value and size according to circumstances, but which 
in all probability would not be worth more than a few hundred 
dollars. 

Why did the testator except “oxen” from the terms of the be. 
quest? There is nothing in the evidence which can demonstrably 
and conclusively answer that question perhaps; but, looking to other 
provisions in the will, and considering the general scope and seem- 
ing intent as above indicated towards his relatives on the one hand, 
and the Footes on the other, it is to be noticed from the inventory, 
that under the will the Harrison children will take the testator’s 
home place and also his “Fleetwood” plantation. At the time of 
making his will he recognized in it a contract existing with W. J, 
Anderson as manager of the “ Fleetwood” plantation, and item 
fifth of the will provides that that contract shall continue in force 
after his death, and therefore that the plantation business should be 
kept up and continued the same as during his life. 

The contract between the testator and Anderson was made on 
the Ist day of January, 1876, and by its terms continued until Ist 
January, 1881. The parties were each to furnish one-half of the 
necessary animals, tools, provisions, forage and money to cultivate 
the plantation,— Alexander to furnish the plantation, and Anderson 
to manage and keep it in repair, and both to share equally the net 
proceeds. It may well be supposed that “oxen ” were regarded as 
animals necessary to carry on the plantation, and to furnish them 
after his death an essential act in carrying out the contract in pur- 
suance of his expressed wish in the fifth item of the will. The con- 
tract provides for and only seems to have contemplated, when entered 
into, the business of cultivating and raising agricultural products — 
crops,— and of renting parts of the farm for that purpose as well. 
The raising of cattle or any other available use of them as an ele 
ment of prefit or investment, it would seem, was not in contempla- 
tion when the contract or when the will was made, which was 
the 25th October, 1876. There seems good reason from these con- 
ditions to conclude that the testator meant to embrace al/ the cattle 
he owned, except oxen, at the time of his death when he made the 
will, and not all the cattle which the Footes might have in their pos- 
session at the time of his death; that he had before his mind a dis- 
tinct plan for keeping up, after his death, the I‘leetwood plantation 
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for the benefit of his partner, Anderson, and for the advantage also, 
doubtless, of the residuary legatees, the Harrison children; and that 
he did not intend in his bequest of the cattle to the Footes to allow 
it in any material degree to militate with his desire to favor above 
all others those to whom he had given, as residuary legatees, the 
greater part of his property. The reservation, therefore, of the 
oxen, and the provision for continuing the partnership contract with 
Anderson, are circumstances which aid materially other facts in the 
case in pointing to his intention in respect to the bequest of cattle 
to the I’ootes. 

If it is made to appear that subsequent to the making of the will 
the business of the I*leetwood plantation required for carrying it on 
according to the plans and purposes of the testator and his partner, 
Anderson, beef cattle for the purpose of fattening them from the 
grasses, corn and forage produced on the plantation as a means of 
advantage to their partnership enterprise, it would seem that the 
same reasons for excluding such beef cattle from the operation of 
the general designation in the bequest of “all my cattle,” as the 
testator did in express terms indicate, by the positive and expressed 
exception made by him in respect to oxen. Such beef cattle would 
not come within the intention and contemplation of the testator. 
In the first place, it was not until about one year or inore after the 
date of the will that the partners began to vary their ordinary agri- 
cultural project (as it was expressed in their written contract), by 
obtaining beef cattle for fattening and for market; and in the next 
place, the fifth item, referred to above, shows that the testator prob- 
ably intended that any such beef cattle owned or possessed by him 
at his death would constitute a part of the means and capital neces- 
sary to continue in operation the contract between him and his 
partner according to the status in which his death would have left 
their affairs; and that beef cattle then on hand would not have an- 
swered fairly and properly, even though they might literally do so, 
to the designation “all of my cattle at the time of my death.” 

In the case of Moss v. Helsley, 60 Tex., 431, resort was had to the 
context of the will to determine from a construction of its various 
provisions whether it was the purpose of the testator to dispose of 
his wife’s interest in community property. We think the principle 
of construction acted on in that case is properly applied here. And 
see Speairs v. Ligon, 59 Tex., 235; Howze v. Howze, 19 Tex., 554. 

In addition to the provision made in the body of the will, as 
quoted, for the continuation after his death of his contract with An- 
derson, by a codicil thereto, dated February 8, 1877, he provides 
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that, in the event of his death, W. J. Anderson shall, if he chooses, 
continue to carry on the Fleetwood plantation under the contract 
now existing between us as long as he shall see fit to do so and exe- 
cutes his part faithfully. 

It appears from the evidence, very satisfactorily, that after the 
first year’s farming under their partnership, the parties devoted their 
farming operations to the business of raising corn and millet, and 
realizing from it by buying cattle and hogs to be fed and fattened 
with those products and to sell the animals thus fattened. Hawes, 
one of the executors, testified that both the testator and Anderson 
told him that they had agreed to go into partnership farming and 
fattening cattle, on the Fleetwood plantation, for the purposes above 
stated. That Anderson was to sell the beeves and hogs, and after 
deducting the cost of the beeves and hogs and the expenses of cul- 
tivating the farm, and the provisions for the farm and the improve- 
ments, was to pay over to Alexander one-half of the net profits. 
That they were to have annual settlements of accounts, and on the 
dissolution of the partnership everything in the way of animals on 
the farm, including horses, mules, sheep, hogs and cattle, and farm- 
ing implements, was to be divided, after Anderson, as managing 
partner, had disposed of the fattened beeves and hogs to pay all 
expenses of the farm and cost and expenses of the stock aforesaid. 

That they did farm under that agreement and according to those 
terms for the year 1877, Anderson buying cattle and hogs to fatten, 
fattening them, selling them; accounting to Alexander for one-half 
of losses, and settling with Alexander for moneys received from 
Alexander wherewith to buy cattle and hogs, and to pay the farm 
expenses, by giving his note. That they farmed in the same manner 
in 1878, and that their farming, cattle and hog business had not been 
settled at the time of Alexander’s death — January, 1879. Hawes 
stated further, that after Alexander’s death he, as executor, settled 
with Anderson after he had sold the fattened cattle and hogs in the 
same way the parties had before settled. Alexander and Roan con- 
ducted the Bear Camp plantation under a similar contract and 
manner as was done with Andersen. The inventory showed that 
there were at the FJeetwood plantation at the testator’s death “one 
hundred and thirty-six head of cattle, mostly oxen, bought for fat- 
tening,” appraised at $2,000; and at the Bear Camp plantation “one 
hundred and ninety head of cattle, including stock cattle, but steer 
cattle mostly, put in for fattening,” appraised at $2,800. Of these 
latter the testimony tends to show that about one hundred and 
eighty head of those cattle belonged to Armstrong, who had con- 
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tracted with Roan to fatten and sell them on terms following: That 
Alexander and Roan should pay him $18 per head when the cattle 
were sold, and they should be entitled to all they could sell them 
for over that amount. All the cattle referred to were, at the time 
of Alexander’s death, in the possession of Anderson and Roan re- 
spectively. Ilawes testified that the executors have never had the 
possession of any cattle, except sixteen head and their increase re- 
ceived from Roan on settlement with him in April, 1879; and 
eighteen head received from Mrs. Anderson after the death of W. 
J. Anderson on settlement with her in January, 1883. Anderson 
had continued to carry on the business until his death, and Mrs. 
Anderson continued to do so after his death until the end of that 

4S year, 1882. Other witnesses confirmed the substance of Hawes’ 
evidence in all its essential features. 

From this full view of the terms of the contract, and the nature 
of the farming and cattle business conducted under it, together with 

\ the provision in the will and the codicil for its indefinite continuance 
“after his death, it seems that the testator did not contemplate the 
> acquisition and keeping beef cattle as property to be left as a part-of 

® his estate, or that any beef cattle he might have bought, especially 

~ those on the Fleetwood plantation, should be kept in kind. On the 
contrary, the nature of those transactions and the terms of the con- 
tracts, and the relative rights of all parties concerned growing out 
of them, conduce to show that the testator did not mean that the 
beef cattle thus bought for fattening were intended to pass under 
the bequest to the Footes. 

Several witnesses testified to the general mode of farming in 
Wharton county since the war, to the effect that the common habit 
of farmers was to pursue the same mode that has been indicated 
was followed by Alexander, in order to render their corn crops 
available; that, according to their understanding of what would be 
embraced under the term “cattle,” in a gift or sale of “cattle” of 
the person giving or selling, that growing out of the business habit 
and custom of farmers of buying fattening beeves for market, they 
would understand in such a case that the fattening beeves thus 
bought and on hand would not be meant to be included. All 
agreed that ordinarily it was understood that the term “cattle” 
would embrace all classes of animals of the cattle kind, but that in 
the connection and relation above stated, fattening cattle, bought to 
be fattened for market, in order to convert and utilize the corn 
raised, would not be understood as belonging to the stock of cattle 
proper belonging to the farmer or owner of both. 
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It is fair to deduce from this understanding of the subject that 
the testator may have thus apprehended and construed the meaning 
of the term “cattle,” and having employed it in the will did not 
deem it necessary to make any change by codicil, or to revoke the 
bequest as it was already worded, in order to give effect to his real 
intention; and consequently the meaning which farming custom 
gave to the word becomes an extrinsic circumstance, with others, in 
this case, to aid in arriving at the testator’s meaning and intention, 

The legacy was a specific legacy to the Footes, and it can only be 
operative on such cattle belonging to the testator as were intended 
to pass under it to them; consequently, as the fattening cattle do 
not so pass, it is unnecessary to determine any other of the several 
questions presented in the briefs of counsel under the assignments 
of error relating to this branch of this appeal. 

The consolidation of the suit first filed in the district court by 
the plaintiffs against the defendants with that which was by them 
subsequently filed, was not erroneous. [Goth of them were entered 
in the district court upon the same authority, viz., because the 
judge of the county court was, at the times respectively of their 
filing, disqualified from trying them. The suit last brought, it is 
true, prayed for a construction of the will, and it has been often 
held under our former constitutions and laws, that the district court 
has original jurisdiction where the plaintiff’s claim involves the con- 
struction of a clause in the will. Howze v. Howze, 14 Tex., 234, 
and authorities there cited. 

In that case the plaintiff sued the executor for specified property 
and damages under a clause of the will. Justice Wheeler said: “ The 
right asserted by the plaintiff involved a question of the construc- 
tion of a clause in the will under which she claimed; and that was 
sufficient to give the district court original jurisdiction of the case.” 
See, also, Purvis v. Sherrod, 12 Tex., 140. The petition relied on 
no other grounds than that for the construction of a will, for the 
exercise of the equity jurisdiction of that court, such as fraud, col- 
lusion and combination with or by the executors, the construction 
and enforcement of trusts and the like grounds, essential ordinarily 
to give jurisdiction to the district court for affirmative relief, to the 
exclusion of that of the probate court. The first suit was in effect 
brought for the same object as was the second. The remedies 
prayed for had to some extent been abandoned in the former, but 
only to be revived in the latter. The first, as it had been amended, 
claimed only the original stock of cattle; the second claimed the 
remaining cattle, and prayed for a construction of the will. No 
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good reason is obvious to us why both proceedings should not have 
been consolidated. [. 8., 1450. 

The motion to transfer the former suit to the probate court, be- 
cause there existed no longer any disqualification of the then pre- 
siding county judge, ought not, we think, to have been granted; and 
certainly not, unless both suits were’made to share the same result. 

3oth suits were between the same parties, and involved the con- 
struction of the same clause in the will to determine what cattle 
belonging to the estate were meant to be given. They ought to 
have been consolidated and tried together in the forum which had 
jurisdiction to try the one or the other, and not to be separated and 
the question involved determined piecemeal by different jurisdic- 
tions and, possibly, with opposite results. 

The two suits being thus properly consolidated, and pending in 
the district court, it had full jurisdiction to make not only the order 
which the county court might have made, but to determine finally 
the construction of the will. Veal vw. Fortson, 57 Tex., 488. 

The judgment of the court upon the pleadings of both parties 
confined the issues in the case to the subject alone of the construc- 
tion of the will, and, after hearing tie evidence in the case, its judg- 
ment and decree was confined to the determination of the proper 
construction to be given to the clause of the will under considera- 
tion in this suit; adjudging that the “plaintiffs recover all costs 
herein,” and ordering that the judgment rendered be certified for 
observance to the county court. 

This was error. The merits of the whole case were properly be- 
fore the district court for trial on the merits as to every issuable 
matter material to the parties for determination, the same as if it 
had been tried in the county court. 

It is provided in section 16, article 5, of the constitution, as fol- 
lows: ‘“ Any case pending in the county court, which the county 
judge may be disqualified to try, shall be transferred to the district 
court of the same county; and where there exists any cause dis- 
qualifying the county judge for the trial of a cause of which the 
county court has jurisdiction, the district court of such county shall 
have original jurisdiction of such cause.” See, also, art. 1121, R. 
8., to the same effect. 

The district court having original jurisdiction of the two consoli- 
dated suits (both of which it would seem were filed during the 
period of the disqualification of the judge of the county court), and 
there being no provision of the law requiring or permitting the 
transfer of said causes to the county court in case the disqualifica- 
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tion of the county judge should be removed, or cease, during the 
pendency of the suits, the district court would be as fully clothed 
with jurisdictional authority to determine the causes as it would be 
in any other case in which original jurisdiction was conferred by 
law. Weare of opinion, therefore, that in so far as the rulings of 
the court upon the defendants’ demurrers and special exceptions to 
the plaintiffs’ petition, and upon the plaintiffs’ demurrers to the de- 
fendants’ answers, were sustained because said pleadings could not 
properly present any other issue for hearing than that of the con- 
struction of the will, that the court erred. The merits of the whole 
case were before the court for its decision, and the pleadings of the 
parties ought to have been treated accordingly. 

It follows from this view that the court should have found as 
conclusions of fact all such material facts as were properly issuable, 
and appropriate to be ascertained as the basis of conclusions of law 
which would settle ali the rights of the parties involved in the case. 

The conclusions of fact as found by the court below are too lim- 
ited to afford a basis for this court to proceed to render such judg- 
ment as ought to have been rendered below. The facts on which 
a proper judgment can be based must be ascertained on another 
trial, and we apprehend that the pleadings in the case, taken in con- 
nection with the construction given in this opinion to the clause of 
the will which is the subject of controversy, will sufficiently indicate 
the course then to be pursued, without further comment. 

We conclude that the judgment ought to be reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 
[Report adopted March 27, 1885.} 





E. G. Horne v. R. K. Cuarnam & Co. 
(Case No. 5277.) 

1, PATENT — RECORD OF TRANSFER IN PATENT OFFICE.— The failure of a transferee 
of a patent to have his transfer recorded in the patent office within three 
months after its execution does not affect the validity of the instrument as to 
the parties thereto. Such assignment will be void.as against any subsequent 
purchaser for a valuable consideration without notice, unless it is recorded 
in the patent office within three months from the date thereof. 

2. SAME— ASSIGNABILITY OF PATENTS.— Every patent, or any interest therein, 
is assignable in law by an instrument in writing; and the patentee, his 
assigns or legal representatives, may grant or convey an exclusive right to 
use it in the whole or any specified part of the United States, 
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8, PAROL EVIDENCE ADMISSIBLE.— In a transfer the following clause occurred: 
‘“‘Tsell, assign and transfer unto the Carver Gin and Machine Co. all the right, 
title and interest whatsoever which I have in and to the said invention,” 
etc. Held, that, as the interest intended to be conveyed was not specified 
in the writing, parol evidence would be admissible to prove its extent. 

4, SAME — REPRESENTATIONS.— Though the vendor represented to the company 
that he owned the entire patent, such representation would not have the 
effect of enlarging the terms of his conveyance and passing an interest of 
which he had previously divested himself. 

5, INSTRUMENTS OF LIKE DATE REFERRING TO THE SAME SUBJECT-MATTER.— Sev- 
eral instruments bearing the same date, referring to and seeming to be based 
upon each other, and defining and adjusting the rights of several parties to 
the same subject-matter, are presumed to constitute a general settlement, 
and, in the absence of fraud, conclude a party from going behind this settle- 
ment and asserting a claim not advanced when such instruments were exe- 
cuted, 


Arrrat from Brazos. Tried below before the Hon. W. E. Collard. 

On the 18th of March, 1881, Horne transferred to Chatham & 
Co. the right to a patent issued to him for improvement in cotton 
gins, for the state of ‘Texas, except the northeast corner, east of the 
H. & T.C. R. R., and north of the Texas & Pacific. Part of the 
consideration was a royalty of twenty-five cents per saw for all gins 
sold under this contract. This suit was brought to recover royalty 
so due. The questions arose on a plea in reconvention in which 
Chatham & Co. alleged that on the 4th of September, 1881, Horne 
made a second transfer to them of one-half the patent for all the 
United States not covered by the former transfer, and that on the 
19th of December, 1881, Horne sold to the Carver Gin and Machine 
Co. the entire patent, except for the territory conveyed by the sale 
of March 18th above, for the sum of $5,000, and a royalty of ten 
cents per saw for all gins sold under that contract, and without 
notice to the Carver Gin and Machine Co. of the sale to Chatham 
& Co. of September 4th. After their claim for damages was stricken 
out on exception, Chatham & Co. claimed one-half the proceeds of 
the sale by Horne to the Carver Gin and Machine Co. 

Trial with verdict and judgment against Horne for $2,232.50, and 
one-half of the royalty received and to be received by Horne from 
the Carver Gin and Machine Co. The points relied upon for reversal 
are sufficiently indicated in the opinion. 


J. D. Thomas, for appellant, cited, on capacity to transfer patent- 
rights: U.S. R.S., sec. 4898; Gayler v. Wilder, 10 How., 494-6; 
Blanchard v. Eldridge, 1 Wall., 337; Pitts v. Jameson, 15 Barb., 315. 

On the construction to be put upon the several instruments: Moody 
& Jemison v. Paschal et al., MS., Tyler Term, 1883; Wallis v. Beau- 
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champ, 15 Tex., 305; Sanger v. Wood, 3 Johns. Ch., 421; Morris », 
Rexford, 18 N. Y., 556; Bank of Beloit v. Beal, 34 N. Y., 476; Butler 
v. Miller, 11 N. Y., 504; Herm. Est., pp. 461-466; Story, Eq., 1075, 
1097; Allen ». Brown, 44 N. Y., 228; Oneida Bank v. Ontario Bank, 
21 N. Y., 497-8; Berly v. Taylor, 5 Hill, 586. 


Ford & Taliaferro, for appellees, cited, on construction of instru- 
ments: Howards v. Davis, 6 Tex., 174; Craig v. Wells, 11 N. Y., 
375; Mann vw. Whitbeck, 17 Barb., 388. 

On the amount of interest conveyed by Horne to the Carver Gin 
and Machine Co., they cited: Taylor v. Harrison, 47 Tex., 461; 
Harrison v. Boring, 44 Tex., 262-3; Pavement Co. v. Jenkins, 14 
Wall., 456; Taylor v. McNutt, 58 Tex., 73. 


Warts, J. Com. Arrp.— By the terms of the contract between 
Horne and Chatham & Co., dated March 18, 1881, the exclusive 
right to the monopoly in that part of the state of Texas therein 
described is assigned to the latter. The interest assigned is not, as 
claimed, a mere license revocable at the will of Horne, but it is the 
exclusive right under the letters patent, within the territory de- 
scribed in the contract. Gayler v. Wilder, 10 How., 494; Pitts », 
Jameson, 15 Barb., 315. The failure of Chatham & Co. to have 
that instrument recorded in the patent office within three months 
from its execution did not affect the validity of the instrument as 
to the parties thereto. 

In the Revised Statutes of the United States, section 4898, it is 
provided that “every patent, or any interest therein, shall be assign- 
able in law, by an instrument in writing; and the patentee or his 
assigns or legal representatives may, in like manner, grant and con- 
vey an exclusive right under his patent to the whole or any specified 
part of the United States. An assignment, grant or conveyance 
shall be void as against any subsequent purchaser or mortgagee for 
a valuable consideration, without notice, unless it is recorded in the 
patent office within three months from the date thereof.” From 
these conclusions it results that appellant’s first assignment of error 
is not well taken. 

Several of the assignments of error taken together present the 
question as to what interest in the monopoly was assigned to the 
Carver Gin and Machine Company, by the transfer of Horne, dated 
December 19, 1881. Appellant claims that by his transfer he only 
assigned his interest in the monopoly, while appellees claim that he 
thereby assigned to the Carver Gin and Machine Company the 
entire interest in the letters patent, excepting that portion of the 
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state of Texas described in his transfer to appellees dated March 18, 
1881. And that this included the half interest assigned by Horne 
in his transfer to them of date September 4, 1881. This becomes a 
practical question in the case, in view of the fact that appellees 
claim that the Carver Gin and Machine Company was an innocent 
purchaser for value, and without any knowledge of their right to a 
half interest in the monopoly. 

According to the terms of the transfer from Horne to the Carver 
Gin and Machine Company, the former assigned to the latter his 
interest in the monopoly in all the territory of the United States, 
except that portion of the state of Texas described in his transfer 
to appellees of date March 18, 1881. It is recited therein that 
“Whereas, I am now desirous of disposing of my interest in said 
patent, and all rights under the same, etc., etc. And, whereas, the 
Carver Gin and Machine Company, of the city of Memphis, etc., etc., 
is desirous of acquiring an interest in the same: Now, therefore, to 
all whom it may concern, be it known, that for and in consideration, 
etc., etc. (included in which is a royalty of ten cents per saw for all 
gins sold), I, the said E. G. Horne, have sold, assigned, transferred 
and set over unto the said Carver Gin and Machine Company, all 
the right, title and interest whatsoever which I have in and to the 
said invention or improvement, as secured to me by said letters pat- 
ent, for, to and in the above named territory, in accordance with 
above agreement, same to be held and enjoyed by the said Carver 
Gin and Machine Company,” ete. 

As Horne by that transfer assigned only his interest in the pat- 
ent, and as that interest was not deiined or specified in the writing, 
parol and other evidence would be admissible to determine the 
extent of that interest. And it isshown that prior to the execution 
of this transfer, Horne had assigned to appellees an undivided one- 
half interest in the patent. But it is claimed that as the transfer to 
appellees had not been recorded in the patent office, and that as 
more than three months had expired at the time the transfer was 
executed to the Carver Gin and Machine Company, that therefore 
the transfer to appellees was, as to the Carver Gin and Machine Com- 
pany, void, as it was a purchaser for value and without notice. 

Patent-rights are classed as a species of incorporeal personal chat- 
tels. Schouler’s Personal Property, vol. 1, p. 89. Ordinarily the 
good faith of a purchaser cannot invest him with the title to personal 
property, if his vendor had no title to the property. Dodd w. Ar- 
nold, 28 Tex., 100; City National Bank v. Tufts, not published. But 
as we have seen, unless the transfer of a patent-right or an interest 
therein has been recorded in the patent office within three months 
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from its execution, that it is void as against a subsequent purchaser 
or mortgagee for value and without notice. Now assuming that to 
the extent of the interest purchased by the Carver Gin and Machine 
Company, it was a purchaser for value and without notice; and 
that any previous transfer that Horne might have made of that 
particular interest, which had not been recorced as required, would, 
as to that company, be invalid, still that does not determine the 
question under consideration; for in recurring to the transfer from 
Horne to the company, it clearly appears that it was not the patent- 
right, but only the interest that Horne then had in it, which was 
assigned to the company. Horne’s previous transfer to appellees of 
an undivided half interest in the patent-right, though not recorded, 
was valid as to the parties to it. In other words, by that transfer 
Horne had divested himself of that undivided interest. And when 
he conveyed to the company, his interest was limited to an undi- 
vided half. But it is claimed that Horne represented to the com- 
pany that he owned the entire interest. Suppose that he did; while 
such representation might constitute a fraud upon the company, for 
which it might maintain an action against him, still it is not be- 
lieved that such representation would have the effect of enlarging 
the terms of his conveyance, so as to pass an interest of which he 
had previously divested himself. 

On the 21st day of July, 1882, the Carver Gin and Machine Com- 
pany, Chatham & Co. and Horne, entered into a written agreement 
in substance, that, by assignment of even date, Chatham & Co. were 
put into the possession of the patent-right for the state of Texas 
exclusively, and the Carver Gin and Machine Company to the ex- 
clusive right in the balance of the territory of the United States. 
Horne was also to expend $1,000 in perfecting the patent and pur- 
chasing other competing patents. Upon the same day Chatham & 
Co. transferred by quitclaim or release to the Carver Gin and Ma- 
chine Company their interest in the patent to all the territory in the 
United States, except the state of Texas. On the same day the 
Carver Gin and Machine Company, for the expressed consideration 
of $1, assigned to Chatham & Co. all interest in the northeast por- 
tion of the state of Texas; which Horne consented to and approved. 
Also, at the same time, an agreement was made by and between 
Horne and Chatham & Co., by which, in consideration of an agree- 
ment of even date, the royalty to be paid to Horne by Chatham & 
Co. for all gins sold in the state of Texas after January 1, 1883, 
was fixed at eighteen and three-fourths cents per saw. 

In their answer appellees claimed of Horne one-half the proceeds 
received and to be received by him from the Carver Gin and Ma- 
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chine Company by reason of the transfer of December 19, 1881. 
This claim is based upon the assumption that Horne’s transfer to 
that company vested the entire interest in the company to the 
patent, including the half interest of Chatham & Co. Horne in re- 
ply to that claim, amongst other defenses, set up the four several 
instruments dated July 21, 1882, mentioned above, claiming that 
they were executed at one and the same time, related to the same 
subject-matter and constituted parts and parcels of one and the 
same general transaction, and ought to be taken and construed 
together as one contract; and that by reason thereof constituted a 
settlement and concluded the asserted claim. Also that Chatham 
& Co. were thereby estopped from asserting that claim. Appellees 
answered that, while their instruments were executed at the same 
time, each was independent of and had no connection with the 
other. Upon that issue evidence was admitted, and charges given 
and refused. 

From an examination of the terms of these several instruments, 
which refer to and seem to be based upon each other, they appear to 
be parts of one general transaction, in which the rights of the several 
parties in the subject-matter were defined and adjusted. There is no 
mention in any of these instruments of any such claim as that as- 
serted by appellees in their answer. Nor does it appear that any 
claim of that character, at the time these instruments were exe- 
cuted, was asserted by appellees against Horne. Now without 
undertaking to further construe these several instruments, it seems 
to us that if Horne entered into and consented to the same, under- 
standing and believing that it was a settlement between the several 
parties of all matters of difference relative to the subject-matter, 
and that he was induced by such understanding and belief to join 
in and consent to the execution of the instruments, then this claim 
could not be successfully asserted against him. In other terms, in 
the absence of fraud Chatham & Co. would not, under such circum- 
stances, be permitted to go behind the settlement. But on the con- 
trary, if Horne did not understand this as a settlement of the matter, 
assuming that he did wrongfully assign to the Carver Gin and 
Machine Company the undivided half interest previously assigned 
to Chatham & Co., then the latter would not be estopped from 
asserting the claim. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 


REVERSED AND REMANDED. 


(Opinion adopted April 14, 1885.] 
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B. F. Reap v. W. G. Gitvespre. 
(Case No. 5364.) 

1, MATERIAL-MAN’S LIEN.— The lien given by statute to one who furnishes 
materials for building is not lost by a failure to serve a bill of particulars 
on the party owing the debt, who leaves the state, and is absent therefrom, 
before the expiration of the time within which the bill of particulars must 
be recorded in order to fix the lien, and before the debt falls due. 

2. ATTORNEY FEE— LIEN.— When judgment is rendered against one, cited by 
publication, in a suit by a building-material-man to enforce his lien, the 
fee allowed the attorney appointed to defend the absent defendant may be 
taxed in the bill of costs, and satisfied out of the proceeds of the sale of the 
property on which the lien is enforced. 


Apprat from Tarrant. Tried below before the Hon. A. J. Hood. 

Suit against the purchaser of premises by appellee to enforce his 
lien against the property for materials furnished the vendor. The 
vendor was made a party defendant, and cited by publication. The 
facts connected with the lien are apparent from the opinion. 


Hyde Jennings, for appellant, that the failure to furnish a bill of 
particulars was fatal, cited: Phillips on Mechanics’ Liens, sec. 2a; 
Benton v. Wickwire, 54 N. Y., 226; arts. 3165 and 3166, R. 
S.; Lee v. Phelps, 54 Tex., 367; Lee v. O’Brien, 54 Tex., 635; 
Pool v. Sanford, 52 Tex., 621; Ferguson v. Ashbill, 53 Tex., 245; 
Reese v. Corlew, 60 Tex., 70; Sens v. Trentune, 54 Tex., 218; Shields 
v. Morrow, 51 Tex., 396; Horan v. Frank, 51 Tex., 401; Loonie ». 
Frank, 51 Tex., 406; Ryan v. Kelly, 9 Mo. App., 396; Bieswaeuger 
v. Werner, 5 Mo. App., 582. 


R. J. Boykin, for appellee. 


Wuur, Curer Justice.— This court has held that the lien given 
by statute to persons furnishing materials for building is not lost by 
a failure to serve a bill of particulars upon the party owing the debt, 
when such service is impracticable. Warren v. Smith, 44 Tex., 245. 

The appellee was therefore excusable for not serving Mauldin 
with a copy of the bill of particulars upon which he based his lien, 
it having been alleged that Mauldin left the state before the note set 
forth in the petition fell due, and long before the time within which 
the appellee was required to file his bill of particulars for record in 
order to fix and secure his lien had expired, and that the most diligent 
efforts to serve him had been without effect. 

The $10 allowed the attorney representing Mauldin, the absent 





McGuirz, Herm & Co. v. Browett. 





Opinion of the court. 





defendant, was part of the costs of the suit, made so by statute (R. 
§., art. 1212), and like the other costs in the case might be satisfied 
out of the property upon which the principal debt was a lien. 

This item of costs like the others would not have accrued but for 
the failure to pay the debt secured by the lien, and hence the ap- 
pellant cannot complain that his property is held liable for its pay- 
ment. 

This disposes of all the points made in the brief of appellant’s 
counsel, and there being no error in the judgment brought to our 
attention, the judgment is affirmed. 


AFFIRMED. 
[Opinion delivered April 27, 1885.] 





McGuire, Herm & Co. v. B. G. Browett. 
(Case No. 3283.) 


1, PAYMENT — NEGOTIABLE NOTE.—A negotiable promissory note given by a 
debtor does not amount to payment of the debt for which it is given unless 
the circumstances show that such was the intention of the parties. Hence, 
a note given by agreement between merchant and merchant, not in pay- 
ment of a debt, but to evidence a credit in their dealings with each other 
and as a convenient basis of future credit, will not, when it constitutes an 
item in a mutual current account between the parties concerning the trade 
of merchandise between merchant and merchant, be barred by the lapse of 
four years from its maturity in a suit upon an account (containing that 
item), for the balance due on the account. The account would not be sub- 
ject to the statutory bar of four years until that time had elapsed after the 
cessation of the dealings in which the parties were interested together. In 
a suit upon the note alone the four years’ statute would apply from the daie 
of its maturity. 


Aprrat from Parker. Tried below before the Hon. A. J. Hood. 
Jasper N. Haney, for appellants, cited R. S., arts. 3205, 2266, 
and insisted that the note was only subject to the law of limitations 


applicable to accounts between merchant and merchant. 


E. P. Nicholson, for appellee, cited: Wann v. McNulty, 43 Am. 
Dec., 60 and 62, note; 44 Tex., 470; R.S., art. 3205. 


Stayton, Assocrare Justice.— This action was brought March 27, 
1883, to recover a balance alleged to be due on an account between 
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appellants and appellee, which was also alleged to be a mutual and 
current account between merchant and merchant. 

The last item of the account bears date October 21, 1879 

The second item consists of $1,000 advanced by appellants to 
appellee, and it appears that for this item, on the day it was ad- 
vanced, appellee executed to appellants his negotiable promissory 
note payable four months after its date, which was Deceinber 20, 1877, 

This note, which has never been paid, unless it ought to be con- 
sidered as paid through the legal appropriation of sums of money 
which came into the hands of the appellants in the subsequent 
course of business between the parties, was fully set up in the peti- 
tion, and the item for which it was given was alleged to be the same 
item of indebtedness as that evidenced by the note. 

After setting out fully the account between the parties, through 
an exhibit, consisting of items of mutual debits and credits of the 
respective parties, the petitioner alleged “ that the note above named 
was made by agreement between plaintiffs and defendant as a com- 
mon basis of credit, and to evidence a credit in favor of defendant 
with plaintiff in their said mutual dealings and accounts in which 
plaintiffs and defendant as merchants concerning their said trade 
were interested, and that the debt and amount due plaintiff from 
defendant, as shown by said account and said note, is one and the 
same debt; but that the account and dealings, charges and credits as 
shown by said account were all made subsequent to said note and 
the said debt herein sued upon said mentioned current account con- 
cerning the trade between said plaintiffs merchants and said defend- 
ants merchants.” 

The evidence shows clearly that the note mentioned was not 
taken in payment or satisfaction of the sum of money advanced by 
the appellants to the appellee, to enable him to prosecute the busi- 
ness which he engaged in, but that it was taken to enable the appel- 
lants to have in hand paper upon which they could obtain money 
should they find it necessary to do so, as well as to evidence the 
indebtedness of the appellee to them. 

Neither party claimsthat the suit was brought on the note, yet 
the defendant pleaded the statute of limitations of four years in bar 
of the note, and also pleaded the limitation of two years in bar of 
the account. 

If the suit had been on the note, the defense set up would have 
been good, for the period had elapsed which would bar an action 
on it, and the balance sued for did not amount to as much as the note 
and interest due upon it. 
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The fact that a note was given, it clearly appearing that it was 
not taken in payment or satisfaction of the item for money ad- 
vanced, interposed no obstacle to a suit upon the account contain- 
ing that item,for the balance due. 

The rule is that the negotiable promissory note of the debtor does 
not amount to payment of the indebtedness for which it is given 
unless the circumstances show that such was the intention of the 
parties. 2 Parsons on Contracts, 624; 2 Chitty on Contracts, 1135; 
Anson on Contracts, 263. In the notes to these citations the au- 
thorities are fully cited. 

If, however, this were not true, under the facts of this case, the 
application of the rules regulating the appropriation of payments 
would require that the credits to the appellee accruing after the ma- 
turity of the note should be applied as they accrued until the sum 
evidenced by the note was discharged, which would leave the bal- 
ance due on the account, other than the second item, which covers 
the same indebtedness as the note. 

There can be no doubt, under the pleadings and evidence, that the 
appellants and appellee were merchants within the meaning of article 
3205, R. S.; and that the account sued on was a “ mutual current 
account concerning the trade of merchandise between merchant and 
merchant;” hence, the account would not be subject to the statutory 
bar of four years until that time had elapsed after a cessation of the 
dealings in which the parties were interested together. R. 8., 3205; 
Gregory v. Beauchamp, 5 Tex. Law Rev., 16. 

Four years had not elapsed after the cessation of business between 
the parties before this action was brought, and the appellants are 
entitled to recover the balance actually due on the account sued on. 

Interest, however, should be computed with reference to the period 
at which the several items of indebtedness accrued, and with reference 
to the time when the various items of credits were received by the 
appellants, having in view the law regulating interest on open 
accounts. 

The judgment will be reversed, but will not be here rendered, but 
will be remanded, that protection, if necessary, may be given to the 
appellee against the note alleged to have been executed, should it 
appear that it was transferred to any other person by the appellant 
under such circumstances as would enable the present holder to en- 
force the same against the appellee, and that the court below may 
cause judgment to be entered in accordance with this opinion. It 
is accordingly so ordered. 

REVERSED AND RENDERED. 


[Opinion delivered April 24, 1885.] 
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Tur ContinentaAL Insurance Co. v. S. H. Mutuixen. 


(Case No. 5329.) 
64 46)- 
b ai. SERVICE OF CITATION, AND.RETURN THEREOF.— Service of citation upon the 
—_ local agent representing an incorporated or joint stock company in the 
3w4él county where the suit is brought should be made by a delivery by the offi- 
cer of a true copy of the citation to the local agent, and the return of sery- 
ice should state that service was effected in that manner. 

2. SameE.— The return of an officer on a citation, which states that the writ wag 
served, without disclosing the method in which it was served, does not state 
afact necessary to assure jurisdiction, but states a conclusion as to the 
legality of an executive act, of which the law does not make the officer the 
judge, and such return of service is insufficient. 

8. SAME — PRACTICE — AMENDMENT.— Where exceptions to the sufficiency of the 
service of citation on the defendant had been overruled, and exception 
taken, the act of the district court in permitting the return of service to be 
so amended as to show legal service cannot be considered on appeal, when 
such permission was given after the appeal was perfected. 

4, PRACTICE — EXCEPTIONS, BILL OF.— When, at the request of counsel, conclu- 
sions of law and facts are made out by the trial judge, and neither the con- 
clusions of law nor the sufficiency of the facts to sustain the judgment are 
excepted to, the sufficiency of the facts found to sustain the legal conclu- 
sions will not be considered an appeal, unless exceptions are waived. 

5. Same.—If exceptions be made and noted, the adverse party is charged with 
notice thereof, and he may, in his own protection (if deemed necessary), 
have a statement of facts fully presenting the case made and submitted. 

6. SAME — PRACTICE.— When no exceptions are taken to the conclusions of law, 
or to the judgment, the only inquiry on appeal will be as to whether the 
pleadings authorized the judgment (unless the failure to except was waived, 
or not insisted on), 


Aprprat from Parker. Tried below before the Hon. A. J. Hood. 
The opinion explains itself. 


Lanham & Stephens, for appellants, that the court erred in over- 
ruling exceptions to the return of service, cited: R. S., arts. 1219, 
1225; Graves v. Robertson, 22 Tex., 130; Willie v. Thomas, 22 
Tex., 175. 


B. G. Bidwell and Jasper N. Haney, for appellee, cited 61 Tex., 
483, and 29 Tex., 155, on the question involved in the service of 
citation, and discussed other questions held not properly raised by 
exceptions below. ' 


Srayton, Associate Justice.— There was exception taken to the 
service of citation in this case, and this was overruled. 

The return on the citation was, “came to hand the 14th day of 
June, A. D. 1884, at 10 o’clock A. M., and executed the 14th day of 
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June, 1884, by delivering to the Continental Insurance Company, 
by serving upon A. N. Grant in person, its local agent at Weather- 
ford, Parker county, Texas, a true copy of this citation.” 

That service upon any incorporated company or joint stock asso- 
ciation may be made on the local agent representing such company 
or association, in the county in which suit is brought, is declared by 
statute. KR. 8., 1223. 

The question in this case is, must the return show that the officer 
delivered to the local agent a true copy of the citation, if service be 
made upon the local agent? 

The statute evidently requires that the true copy of the citation 
shall be delivered to the local agent if service be made upon him in 
the county in which the suit is brought, and it declares that “ the 
return of the officer executing the citation shall be indorsed on or 
attached to the same; it shall state when the citation was served, 
and the manner of service, conforming to the command of the writ, 
and shall be signed by him officially.” R.S., 1225. 

The word “served,” as used in this connection, evidently means 
that the act required by law to acquire jurisdiction over the person 
of a party to a suit has been accomplished; and by the word 
“service,” as used in this connection, is evidently meant the partic- 
ular act of the officer by which the copy of the citation was com- 
municated to the local agent. 

The manner of this service may be operative or not; and that it 
may be known whether the process by which jurisdiction over the 
person of a defendant is acquired has been properly executed, the 
statute requires that the “ manner of service” shall be stated in the 
return. 

In cases of this character, service of the citation, made on a local 
agent, is operative only when a true copy of the citation is delivered 
to him by a proper officer. 

The “manner of service” to be effective must be by the officer 
delivering to such agent the true copy of the citation, and as this 
alone, when service is made on the local agent, constitutes effective 
service, and within the meaning of the statute is the manner in 
which service must be made, the statute intends that the officer 
shall show by his return that he made the service on the agent in 
this method. 

To state that an officer executed process by serving it upon a 
named person is not to state the manner of service, but to give only 
the legal conclusion of the officer as to the compliance of his act 
with the requirements of the statute. It is to state no more than 
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that he served process by serving it upon a particular person,— the 
manner of service is left untold. 

The statute now in force differs in no essential respect from the 
former law declaring that the manner of service should be shown 
by the officer’s return (P. D., 1507); and under that it was held, in 
many cases, that the return must show that the copy of the citation 
was delivered to the person on whom the writ directed service to be 
made. Graves v. Robertson, 32 Tex., 131; Willie v. Thomas, 292 
Tex., 175; Ryan v. Martin, 29 Tex., 412; Thomason ». Bishop, 24 
Tex., 302. 

The statement in the return, that the citation was executed by the 
delivery to the corporation of a copy of the citation, could be made 
good only by showing proper service on the local agent, or in some 
other manner authorized by the statute. | 

The court erred in overruling the motion or exception to the 
sheriff’s return. 

It is hardly necessary to say that this court cannot, in this case, 
revise the action of the court below in overruling a motion to cor. 
rect the sheriff’s return on the citation, made since the appeal in 
this case was perfected and since the term at which the judgment 
was rendered. 

If the court below had permitted the return so to be amended, it 
could not affect the case on this appeal. Thomason v. Bishop, 24 
Tex., 304. 

There are other questions raised in the brief of counsel, but they 
cannot be considered in the absence of proper bills of exception, 
statement of facts or conclusions of law excepted to in the court 
below, the failure to except being here insisted on, and not waived, 
by a submission of the case without objection to the consideration 
of the conclusions of fact and law based on the ground that no ex- 
ception was noted in the court below. 

Conclusions of fact and law, made out at the request of counsel, 
are found in the record; but neither the conclusions of law nor judg- 
ment were excepted to, and, in such case, the sufficiency of the facts 
found to sustain the legal conclusion will not be considered, unless 
the failure to have the exceptions noted be waived. 

If a party intends to have a case revised on the conclusions of 
fact and law found by the judge who tried the case, he should ex- 
cept to the conclusions and have his exceptions noted in the judg- 
ment entry. General Laws, 1879, p. 119. 

When such exception is made and noted, the adverse party must 
take notice of it, and if in his opinion the conclusions of fact or law 
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are not so full or accurate as they should be, for his own protection, 
it will be his right to have a statement of facts from which the judg- 
ment may be sustained; or in any other respect to have a complete 
presentation of the case. 

If no exception to the conclusions of law or judgment of the 
court is noted, unless the failure to except be waived or not insisted 
on, the only inquiry will be, whether the pleadings justify the judg- 
ment; any other rule would often cause the reversal of judgments 
which would be affirmed if the case was fully presented. 

If, however, with notice that the adverse party intends to present 
his case for revision on the conclusions of fact and law, the success- 
ful party causes no statement of facts to be made, or the record 
otherwise made to exhibit the whole case, then he will be under- 
stood to acquiesce in the disposition of the case on appeal upon the 
pleadings, conclusions of fact and law, and the judgment and such 
exceptions as may be evidenced by the bills of exception taken or 
otherwise. 

For the error of the court below in overruling the exceptions to 
the return on the citation, the judgment is reversed and the cause 
remanded. 


REVERSED AND REMANDED. 
[Opinion delivered April 24, 1885.] 





Henry GRaABENHEIMER ET AL. Vv. RinpsKorr Bros. et AL. 
(Case No. 5395.) 


1, INTERVENTION — ATTACHMENT.— A subsequent attaching creditor may inter- 
vene in order to have the judgment of a previous attaching creditor set aside 
on the ground of fraud, and this without being required to execute bond,— 
though a failure on the part of the intervenor to allege the insolvency of the 
debtor would be fatal to his petition. 

2. PARTNERSHIP.— One who holds out to another person a third party as his 
partner is liable tosuch person for debts contracted by the supposed partner 
in the course of the legitimate business of the supposed firm, after the acts 
which induced the belief that a partnership existed. 

8. SUBROGATION — Equity. — Equity subrogates a partnership creditor to the 
partner's right to have the partnership property applied to the payment of 
the partnership debts, This right of subrogation applies only where there 
is a real partnership. 


Arrgat from Houston. Tried below before the Hon. J. M. 
Maxcy, Special Judge. 
VoL. LXIV —4 
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February 1, 1882, Meyer and Henry Grabenheimer, the latter 
being surety, executed and delivered to 8. Gumbel & Co., of New 
Orleans, La., two notes of $2,500 each, payable six and twelve 
months after date, respectively. On December 30, 1882, Henry 
Grabenheimer sued Meyer on the first note, which he alleged he had 
paid to Gumbel & Co., and on the same day Gumbel & Co. sued on 
the second note against Meyer as principal and Henry as surety, and 
attachments were sued out in each case against Meyer and ley- 
ied on a store-house and lot and stock of goods at Crockett as the 
property of defendant. A few days after, the appellees, consisting 
of four firms, sued out attachments against Meyer Grabenheimer 
and Henry Gernsbacher as partners doing business under the firm 
name of M. Grabenheimer & Co., on alleged partnership debts ag- 
gregating $1,430, and levies were made on the stock of goods 
already seized under the two former writs against M. Grabenheimer, 
Orders of sale were issued under all the writs, and the goods brought 
at sheriff’s sale $2,885, and the proceeds were deposited with the 
clerk of the district court. 

On March 9, 1883, H. Grabenheimer and S. Gumbel & Co. recov- 
ered judgments against M. Grabenheimer for the amounts of the 
notes sued on, with interests and costs, and foreclosing their attach- 
ment liens; and appellees also obtained judgments, respectively, 
against M. Grabenheimer and H. Gernsbacher as composing the 
firm of M. Grabenheimer & Co., with foreclosure of attachment 
liens. 

On March 23, 1883, appellees, as judgment creditors of M. Graben- 
heimer & Co., joined in a petition and motion in the district court 
against Henry Grabenheimer and Gumbel & Co. and the clerk of 
the court for a decree establishing their right to be first paid out of 
the said fund, and requiring the clerk to pay the judgments in full, 
upon the grounds (1) that the goods belonged to M. Grabenheimer 
& Co., and they as partnership creditors had preference; and (2) 
that the debts and judgments of the other parties were fraudulent. 
The petition was not sworn to, and no bond was given. 

The clerk, on April 2, 1883, answered by asking that the parties 
interplead and for directions for the distribution of the funds. The 
other defendants answered by general and special exceptions, deny- 
ing that H. Gernsbacher had any interest in the goods or that he 
and M. Grabenheimer were partners, and denying all fraud and 
asserting a prior lien, and praying in reconvention for damages. 

Defendants’ exceptions were overruled, and judgment rendered 
for plaintiffs establishing a preference as partnership creditors, and 
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requiring the clerk to pay their judgments, with accrued interest 
and costs, out of the proceeds of the attached goods, and directing 
the clerk to hold the balance to await the decision of a similar 
motion in favor of L. & Hl. Blum. The court found in favor of 
defendants on the issue of fraud. 

The plaintiffs below were the firms of Ulman, Lewis & Co., of 
Harris county, who had a judgment against M. Grabenheimer & Co. 
in the county court of Houston county for $257; Rindskoff Bros. 
& Co., of New York, who had obtained a similar judgment in the 
district court of Houston county for $892.30; O. A. Deland, who 
had a judgment from a justice’s court of Houston county for $95; 
and L. Hulpin & Co., who held a judgment from the same court for 
$185. 


J. Lt. Burnett, for appellants, that an allegation of insolvency 
was necessary and its omission fatal, cited: White v. Parish, 20 
Tex., 693; Story on Partn. (7th ed.), sec. 358; 5 Wait’s Act. and 
Def., 148; Scudder v. Delashmut, 7 I[a., 39. 

That a clerk receiving a share of profits in lieu of salary is not a 
partner, he cited: Cothran v. Marmaduke, 60 Tex., 370; Goode v. 
McCartney, 10 Tex., 195; 5 Wait’s Act. and Def., p. 111. 

That the right of a creditor to be subrogated to a partner’s rights 
exists only when such person is a real partner, he cited: 2 Lindley 
on Partn. (Ewell’s ed.), 681; Story on Partn. (7th ed.), sec. 360, and 
notes. 


D. A. Nunn, for appellees, cited: Cushing v. Smith, 43 Tex., 
261; Parsons on Cont., vol. 2, 158, 159, 171; Greenl. Ev., vol. 2, 
483; Smith’s Mercantile Law, 50; Crozier v. Kirker, 4 Tex., 259; 
Abb. Dig., vol. 3, pp. 400 and 37; 1 Cisc. (R. I.), 1813; Rodgers . 
Nichols, 20 Tex., 724; Converse v. McKee, 14 Tex., 30, 31; Gaut 
v. Reed, 24 Tex., 54; 9 Wall., 175; Bayard v. Lombard, 9 How., 
530; Pulliam ». Osborne, 17 How., 471; Freem. on Executions, sees. 
446, 447; Stubbs v. Walker, 25 Am. Dec. 


Drtany, J. Com. App.— The first assignment of error is that 
the court erred in overruling the exceptions of the defendants to 
the petition and motion of plaintiffs. 

One of the grounds of objection to the petition and motion of the 
plaintiffs was that it was not sworn to, nor was any bond given. It 
would seem from the weight of authority that a subsequent attaching 
creditor may intervene in order to have the judgment of a pre- 
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vious attaching creditor set aside on the ground of fraud — even 
without giving bond. See Peters Furnishing Co. v. Dickey, and 
authorities cited, 4 Tex. Law Rev., 303. 

Another ground of exception to the petition was the want of 
any allegation that the firm of Grabenheimer or its members were 
insolvent. This, in our opinion, is a fatal objection to the proceed- 
ing. There were only two grounds presented in the petition for the 
interference of the court. The first was that the judgments were 
fraudulently obtained; and the second that the plaintiffs were the 
partnership creditors of Grabenheimer & Co., while the defendants 
were the separate creditors of Meyer Grabenheimer. The court 
found against the fraud — thus disposing of the first part of the case, 

As to the second question presented, we have only to say that it 
was a matter of no consequence whether the plaintiffs were part- 
nership or separate creditors unless the supposed partnership was 
insolvent. White v. Parish, 20 Tex., 693; Story on Partn., sec. 358, 

The finding of the court upon the subject of the partrership is not 
very clear; nor does the evidence clearly establish the existence of a 
partnership in fact between Meyer Grabenheimer and Gernsbacher. 
The court seems to find, and we think properly from the evidence, 
that they should be treated as partners as to third persons — that 
is, as to persons who traded with them as partners, and who were 
induced to regard them as such by their representations and course 
of dealing. 

The evidence seems to show that, although Gernsbacher was prob- 
ably not a member of the firm, yet Grabenheimer held him out to 
some persons as such, and permitted him to trade with them as such. 
Now, as to such persons, Grabenheimer would not be permitted to 
deny the existence of the firm, and he would be liable to them for 
any debt created by Gernsbacher in the legitimate business of the 
firm. Let us illustrate. Suppose that BD. is in fact a clerk of A, 
yet A. permits him to represent himself as a member of the firm of 
A. & B., and to contract debts with OC. upon the credit of the sup 
posed firm. Now, as against C., A. cannot dispute the existence of 
the firm or deny his liability for the debts. 

To permit A. to do so would be to practice a fraud upon C., and 
hence he is estopped. But this estoppel would not affect any one 
but himself. Let us suppose that D. is an antecedent creditor of A. 
He is not estopped to deny the partnership unless he has taken some 
part in the fraud; and as to him C. would have no preference what 
ever. 

In fact, the supposed preference which partnership creditors are 
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said to have over the separate creditors of the partners is derived 
from the rights of the partners themselves. Each partner is said to 
have a right to demand that, in case of the solvency of the firm, the 
partnership property shall be applied to the partnership debts. And 
equity subrogates the partnership credivors to these rights of the 
partners. 

Unless, therefore, there is a real partnership, there can be no 
right of preference to which the partnership creditors can be subro- 
gated. Story on Partn., secs. 357-360. 

If Gernsbacher was in fact a clerk, and was receiving a certain 
portion of the profits in lieu of a salary, then he was not a partner. 
Cothran v. Marmaduke, 60 Tex., 370. 

There are some minor matters which should be noticed. The 
court gave judgment for the costs incurred in the preceding suits 
brought by the plaintiffs. These were neither alleged nor proven, 
and should not have been adjudged against the fund in this case. 

The same may be said of the order made in favor of L. & EL 
Blum. 

Our opinion is that the judgment should be reversed and the 
cause remanded. 

REVERSED AND REMANDED, 

[Opinion adopted April 24, 1885.] 





E. G. L. Wiesvuscn anp James Parrerson v. Isaac Taytor, Apw’R, 


(Case No. 8781.) 


1, NEW CAUSE OF ACTION — SUBSTITUTED NOTE.— A plaintiff in the court below 
filed an amended petition, praying that in the event he was not entitled to 
judgment upon a note set up in the original petition, recovery might be had 
upon a note previously executed, and for which the other was intended as a 
substitute. Held, that the amended petition was good on demurrer, and 
that under the Texas system it is no objection to a petition that it sets up a 
new cause of action, or asks alternative relief of this nature if each character 
of relief sought is appropriate to the pleadings in the cause. 

2. VARIANCE.— To constitute a fatal variance the misdescription must be such 
as to mislead or surprise the adverse party. This is held to be the rule even 
when the plaintiff has (as in this case) assumed to give an exact copy of the 
note. Shipman v. Fulcrod, 42 Tex., 248, is in accordance with this rule, 

8. Costs.— When costs are not properly adjusted, and attention is not called to 
it in the court below, they cannot be questioned in this court. 


Apprat from Falls. Tried below before the Hon. L. C. Alexander. 
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Argument for the appellants. 





Appellee and W. J. Barron, as administrators of Y. H. Barron, 
deceased, brought suit in the district court of Falls county against 
R. C. Barron, E. G. L. Wiebusch, James Patterson, J. H. McGee, 
W. L. Mann, Wm. Gordon and R. L. Cox on a note purporting to 
have been executed by those parties and payable to the above named 
administrators. The note was for $1,446.50 and was dated July 25, 
1874. 

W. J. Barron was discharged from the administration during 
pendency of suit and relieved as plaintiff before final judgment. 
On September 4, 1877, appellee filed his amended petition reaffirm- 
ing his former allegations and instituting suit against R. C. Barron 
and appellants on another note signed by them, and alleging that he 
had accepted it upon its delivery by R. ©. Barron; that this second 
note and the one previously sued on were for the same property; 
thatthe property had been delivered before signatures were appended 
to the note sued on in the original petition; that a few days after the 
delivery of the property Barron delivered the note to appellee with 
the names of all parties sued in the original petition signed to it, 
which appellee accepted in payment of the property and immedi- 
ately executed to Barron a bill of sale. He prayed for judgment 
against R. ©. Barron and appellants in the event that the court 
should decide that he could not recover on the note sued on in the 
original petition. Appellants filed an answer to this amended peti- 
tion, excepting to it on the grounds that it introduced a new cause 
of action and was contradictory. The exception was overruled, the 
case tried by the judge, and judgment rendered against R. C. Barron 
and. appellants for the full amount of the note set up in the amended 
petition, and against appellants for one-half the costs of suit up to 
the filing of the amended petition. 

The evidence was somewhat conflicting as to the circumstances 
under which the second note was given, but in view of the whole 
case it is not important to detail the evidence on that point. 


Wm. MM. Flournoy, for appellants, on the liability of appellants on 
the note sued on in the amended petition, cited: Carter v. Reynolds, 
6 Tex., 567; Beal v. Alexander, 6 Tex., 537, 538. 

On the admission of the notes in evidence, he cited: Brown ». 
Martin, 19 Tex., 345; Salinas v. Wright, 11 Tex., 575; Roseborough 
wv. Gorman, 6 Tex., 314; 1 Greenl. Ev., §§ 56-58, 63, 68, 69; 1 Phil- 
lips’ Ev., pp. 837, 838, 845, note 240; Starkie on Ev., 571; 2 Parsons 
on Notes and Dills, 478, note O; Tidd’s Practice, p. 450. 

On the question of costs, he cited: Whitehead v. Herron, 15 Tex, 
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128; Henderson v. Kissam, 8 Tex., 52, 53; Williams v. Randon, 10 





’ 
t Tex., 79; Woods v. Durrett, 28 Tex., 437. 
’ 
) No briefs on file for appellee. 
l 
" Wiz, Cuizr Justice.—The demurrers to the amended petition 
were properly overruled. It was no objection to it that it set upa 
4 new cause of action. This merely subjected the plaintiff to the 
' payment of all costs of the suit as originally brought and admitted 
4 all defenses that might have been set up to the new cause of action, 
n if suit had been originally commenced upon it at the date of filing 
@ the amendment. 
1 As to the other objection, the defendants had pleaded that the 
; plaintiff was not entitled to judgment upon the note originally sued 
d on. They claimed that they were not liable upon it because deliv- 
e ered before being signed by as many sureties as had been agreed on 
h between themselves, the plaintiff and their co-defendant. This 
t, was denied in the amended petition, but prayer was made that, 
i- in the event the appellee was not entitled to judgment upon the 
it note set up in the original petition, recovery might be had upon the 
rt note first executed and for which the other was intended as. a sub- 
ef stitute. It is no objection, under our system, to a petition that it 
i- asks alternative relief of this nature, if each character of relief 
se sought is appropriate to the pleading in the cause. So much for the 
1e demurrers. 
mn Upon the trial of the cause, the plaintiff proved that the note 
dd first given was taken in full payment of horses purchased by the 
to principal in the note from T. H. Barron’s estate, and that if any- 
thing passed between the several makers of the note tending to 
es affect the liability of the sureties, it was not known to the adminis- 
le trators of that estate. In fact there does not seem to have been 
any fact proved that would affect their liability upon that particu- 
lar note. There was some conflict in the evidence as to the circum- 
on stances under which the second note was given. The defendants 
1s, offered facts tending to release them from liability on that note. 
The plaintiff introduced evidence tending to establish their liability. 
v. The judge seems to have taken the view of the defendants as to 
wh this note, and held that they were not liable on it. This, under the 
‘il- evidence, left the first note in full force and effect, and the plaintiff 
ns was entitled to recover on it. 


The variance, made the subject of a bill of exceptions, seems: to 
be a very immaterial one. It arises from leaving out of the petition 
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the words “of estate of,” found in the original note. The absence 
of these words does not, in the jeast, vary the sense and meaning of 
the note. It is precisely the same obligation in every particular 
without these words as with them. Moreover, it is clear from the 
pleadings and evidence of the defendants themselves that the note sued 
on is the same note they executed in company with R. H. Barron, 
It is not pretended that there is outstanding against them any other 
note answering the description of the one copied in the petition. 
They could not, therefore, have possibly been misled or surprised by 
the admission of the note found in the statement of facts. 

This court held in the case of McClelland v. Smith, 3 Tex., 210, 
that, to constitute a fatal variance, the misdescription must be such ag 
to mislead or surprise the adverse party, otherwise it should be dis- 
regarded by the court. This is held to be the rule even where the 
plaintiff has, as in this case, assumed to give an exact copy of the 
note. The same stringent rule as to variance, it is said, does not 
obtain in this country as is enforced in the English courts. 

In acordance with this decision —and not in opposition to it — is 
the case of Shipman v. Fulcrod, 42 Tex., 248. There the variance 
was in the initial letterof the middle.name of one of the makers of 
the note. The petition styled the makers, “S. W. Walker and E. 
M. Shipman.” The note produced in evidence was signed by S. P. 
Walker and E. M. Shipman. The defendant Shipman objected to 
the admission of the note for this variance, and stated in his bill of 
exceptions that S. P. Walker and S. W. Walker were different men; 
and that the notes were not the same, but different instruments; 
and that he had a good and valid defense to the note signed by 8. 
P. Walker and E. M. Shipman. It was apparent, therefore, that 
the admission of one note due from the defendant under a suit upon 
another note due from him was calculated to mislead and surprise 
him, and this brought the case within the rule of McClelland », 
Smith, swpra. A defendant called upon and preparing himself to 
defend one demand cannot have a different one sprung upon him at 
the trial, and is justly entitled to claim the variance under such circum- 
stances. Besides the variance there was in the name, and hence in 
a matter in some measure descriptive of the notesued on. None of 
the authorities cited to sustain the opinion of the court are cases of 
such immaterial variance as the present discloses, but relate to a 
variance in the sum, magnitude, date, duration or terms of the note 
of an important character. We think the court did not err in ad- 
mitting the note in evidence. 

As to the costs, the court seems to have properly adjusted them; 
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and if it had not done so, but its discretion had been improperly exer- 
cised, it was the duty of the appellant to call attention to that fact 
in the court below. He cannot question the judge’s action for the 
first time in this court. Jones v. Ford, 60 Tex., 132. There is no 
error in the judgment and it is affirmed. 
; AFFIRMED. 
[Opinion delivered April 24, 1885.] 





Sanerer Bros. v. Overmier & O’ Net. 
(Case No. 5262.) 


1. JURISDICTION — ATTACHMENT — VENUE.— Ina suit by attach ment to recover 
a debt due from a mercantile partuership, and brought in a county in which 
neither of the defendants resided, one of the defendants pleaded in abate- 
ment, claiming the privilege of being sued in the county of his residence, 
Afterwards, and after the dissolution of the partnership, the other defendant 
filed a general denial to the action. Held: 

(1) The entry of an appearance, and the filing of a general denial by the 
defendant last answering (it being shown that firm debts were still unpaid), 
brought both parties defendant into court for the purposes of the attach- 
ment already levied on partnership property alone, notwithstanding the plea 
in abatement filed by the other partner, and jurisdiction attached. 

(2) The court had jurisdiction to foreclose the attachment and to render 
any other judgment affecting only the firm estate. 


Arrrat from Parker. Tried below before the Hon. A. J. Hood. 

This case came up as an agreed case, but the agreement is so 
lengthy, embracing so much pleading in detail, that it is omitted, 
since the opinion presents all of it important to be understood. 


B. G. Bidwell, for appellants. 


I. N. Roach and Jasper N. Haney, for appellees, on the effect of 
the answer to the merits (filed after the dissolution of the partner- 
ship) on the rights of the defendant who pleaded in abatement, cited: 
Hall v. Lanning, 1 Otto, 170, 171; Bell ». Morrison, 1 Pet., 351, and 
the following Alabama decisions, under a statute similar to our 
own: Duncan v. Lombecklee Bank, 4 Port., 184; Denott v. Swaim’s 
Adm’r, 5 Stew. & Port., 298. Also White v. Tudor, 24 Tex., 639; 
Haddock v. Crocheron, 32 Tex., 276; Story on Partn., sec. 343. 


Wir, Cuier Jusricr.—It appears from the agreed case found 
in the record that on the 22d of September, 1881, J. S. Overmier 
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and E. T. O’Neil were merchants and partners, doing business: in 
Parker county, and on that day bought goods to the value of some 
$1,600, from Sanger Bros., payable December 22, 1881. On the 
29th of October, 1881, Sanger Bros. brought suit in Parker county 
upon the account incurred for these goods, alleging that the defend 
ants resided in that county, and asking and obtaining an attach- 
ment, which was levied upon goods of Overmier & O'Neil. The 
defendants did not, at the date of bringing the suit, reside in Parker 
county, but in the county of Van Zandt. 

On the 2d of April, 1882, O’Neil filed a plea in abatement, 
claiming the personal privilege of being sued in Van Zandt county, 
upon this claim. 

On the 25th of November, 1882, J. S. Overmier, through his at- 
torney at law, filed a general denial to the action. 

It is admitted that the partnership between Overmier and O'Neil 
was dissolved long previous to the filing of this last answer. L. & 
H. Blum and Marx & Kempner having obtained valid attachments 
in other counties subsequent in date to that of Sanger Bros., had 
them levied upon the property seized under the latter, and inter- 
vened in this suit, claiming that the attachment of Sanger Bros. 
was void, the district court of Parker county having no jurisdiction 
of the cause, and that their liens should be satisfied out of the pro- 
ceeds of the attached property. It is unnecessary to further recite 
the pleadings of the parties to the suit. 

After the evidence and argument had been concluded, it was 
agreed by the parties in open court, that the questions of fact raised 
by O'Neil’s plea in abatement should be submitted to the jury for 
a finding thereon, as to him, and that after their verdict the court 
should decide all other questions, as well of fact as of law. After 
the charge the jury returned a verdict in favor of O'Neil, and that 
the court had no jurisdiction. Whereupon the court rendered judg- 
ment in favor of defendant as against Sanger Bros., and, releasing 
their lien upon the property attached, foreclosed the subsequent at 
tachment liens of the intervenors. From this judgment the plaintiffs 
appeal to this court. 

It is apparent from the record that although the partnership 
between Overmier and O’ Neil had been dissolved previous to Over- 
mier’s appearance and defense filed to this action, yet the partner 
ship debts had not all been paid. The debt of the plaintiffs and 
those of the intervenors were still outstanding against the firm. 
Under such circumstances, it has been held by this court that service 
of citation upon one partner will authorize a judgment against part 
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nership property. Tex. & St. L. R’y Co. v. McCaughey, 4 Tex. L. 
R., 293; Alexander v. Stern, 41 Tex., 193. 

In the first of these cases the issuance and service of citation was 
waived by one partner after the dissolution of the firm, and it was 
held sufficient under art. 1224, Revised Statutes. The same effect 
must be given to the entry of an appearance and the filing of a plea 
to the action by one member of the firm. It must be held to bring 
the firm into court for the purposes of adjudication so far as the 
common property of the partnership is concerned. That was suffi- 
cient for the purposes of the attachment, it having been levied on 
partnership assets alone. As the individual assets of O’Neil could 
not be reached under a judgment rendered upon service on Over- 
mier alone, his plea in abatement became useless after Overmier’s 
answver was filed. The verdict of the jury upon that plea could not 
find, neither could the court adjudge upon their verdict, that it had 
no jurisdiction to preserve the attachment, and render a judgment 
binding upon the partnership property. 

We are of opinion that the court had jurisdiction, by reason of 
Overmier’s answer, to foreclose the plaintiffs’ attachment, and to 
render any other judgment in the cause affecting only the firm 
estate of Overmier & O'Neil, and that the court erred in its judg- 
ment as recited, for which error the judgment must be reversed and 
the cause remanded. 

Under this view of the case it is unnecessary to pass upon any of 
the other questions raised by the record. 

REVERSED AND REMANDED + 

“Opinion delivered April 24, 1885.] 
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W. T. Bearp v. Hyman Bivom. 
(Case No. 5337.) 


1, Homesteap — Equiry.— One embarrassed by debt conveyed by deed his 
homestead on a secret trust that it should be reconveyed, and continued to 
occupy it as a homestead, until after it was sold under execution against 
the vendor on a judgment rendered after the deed was made and under 
which appellee, the execution purchaser, claimed. The judgment was ren- 
dered on a debt contracted after the execution of the deed. When the 
deed was made, the ostensible purchaser, who was to hold the property in 
trust to reconvey it, executed to the vendor his promissory notes, which 
were to be surrendered on a reconveyance, but which were after maturity 
transferred by such vendor to the appellant. These notes were by appellant 
afterwards surrendered to the secret trustee in consideration of a deed to 
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the property which he made to appellant. In a suit by appellee, claiming 
under the execution sale, held: 

(1) By the assignment of the notes, the original owner of the homestead 
evidenced his consent that the agreement between himself and the secret 
trustee, and the assignee, should be carried out for the benefit of the 
assignee, and the original vendor was thereby estopped from denying the 
rights of the assignee, under the deed made to him by the secret trustee, 

(2) The property being the homestead, the transaction was not one of 
which the creditors of the original vendor could complain, as to the secret 
trust, and notice of such secret trust on the part of the assignee of the 
notes could not affect the title conveyed to him by deed on their surren- 
der. 

(3) No title passed to the appellee who purchased at execution sale, the 
property remaining the homestead of the judgment debtor. Nor did that 
judgment against him which ordered a sale of the property operate as a bar 
to the assertion of the homestead rights of the vendor, by any one claiming 
it under him. 

(4) The transfer of the notes, and the subsequent deed made to the assignee 
on their cancellation, vested in the assiguee all the title, legal and equitable, 
held by the original vendor or the secret trustee. 


Apprat from Fannin. Tried below before the Hon. R. R. Gaines, 

On the 25th of February, 1884, appellee H. Blum brought a suit 
of trespass to try title against J. C. McDonald, John T. Booth and 
appellant W. T. Beard to recover a house and lot. McDonald and 
Booth disclaimed and were dismissed from the suit. Beard filed a 
general demurrer, plea of not guilty, and pleaded the statutes of 
limitation of three and five years. September 10, 1884, judgment 
was rendered for plaintiff by the court, without the intervention of 
a jury, decreeing to plaintiff the property. 

The property in controversy, on November 9, 1878, and prior 
thereto, was owned by J.C. McDonald. On that day McDonald 
genveyed the premises to J. T. Booth for two promissory notes due 
six and twelve months after date, each for $1,000. The court found 
this sale to be fraudulent and colorable only. Defendant Beard 
purchased these notes from McDonald after maturity and paid 
$1,000 for them. When the deed was made to Booth there was a 
house on the lot, but when Beard purchased the notes from McDon- 
ald the house had been burned. The premises with the house were 
worth $2,000; without the house, $1,000. On March 21, 1882, 
L. & H. Blum recovered a judgment against McDonald in the dis- 
trict court of Fannin county for $1,443.87. Execution was issued 
on this judgment, and under if, the premises were sold to appellee for 
$1, June 6, 1882. The only evidence of the date of the accrual of 
the debt to L. & H. Blum is the date of the judgment. The court 
found that the date of this debt was subsequent to the sale by Me 
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Donald to Booth. When McDonald conveyed to Booth he was 
financially embarrassed. 

The evidence showed that McDonald was a widower, the head of 
a family, consisting of himself and minor children — that he occu- 
pied the premises as his homestead until after the appellee had pur- 
chased the property and this suit was brought. One of the findings 
of the court was that it was his homestead, but that he had aban- 
doned it. The only evidence of such abandonment was his decla- 
ration to Booth, when he sold him the property, that he claimed or 
was going to claim his homestead on another tract of land owned 
by him. 

Judgment was rendered for appellee, who claimed under the exe- 
cution sale. 


Richard B. Semple, for appellant, cited: Harrison v. Boring, 44 
Tex., 256; Hodges v. Taylor, 57 Tex., 199; Fowler v. Stoneum, 11 
Tex., 478; Shepherd v. Cassiday, 20 Tex., 24; Cox v. Shropshire, 
25 Tex., 113; 51 Tex., 457; Allen v. Stephanes, 18 Tex., 672. 


V. W. Hale and Taylor & Galloway, for appellee, cited: Cox ». 
Shropshire, 25 Tex., 113; Bump on Fraud. Con., 246, 325. 


Scott & Levi, also for appellee, filed a written argument on mo- 
tion for rehearing. The motion was overruled. 


Srayton, Associate Justice.— It is admitted that the property in 
controversy belonged to McDonald on November 9, 1878; and it 
cannot be denied that it was then, and continued to be, his home 
stead until after the purchase of the property by Blum under the 
judgment rendered in the attachment suit in favor of L. & H. Blum 
on March 29, 1882, if the conveyance made by McDonald to Booth 
was upon secret trust that the latter would hold the property for 
the former; for the homestead right would attach, or rather con- 
tinue in McDonald, if such was the character of the holding of 
Booth under the deed made to him by McDonald on November 9, 
1878. 

The evidence shows very clearly that under that deed Booth held 
the property in trust for McDonald, and it is upon this theory alone 
that there can be any pretense that McDonald had any interest, 
whatever, in the property at the time the writ of attachment in 
favor of L. & H. Blum was levied upon it. 

If it was the intention of McDonald and Booth that the title to the 
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property conveyed by the deed of November 9, 1878, should pass to 
the latter, even though the parties may have had an intention 
thereby to defraud the creditors of McDonald by such conveyance, 
and though the conveyance may have been made under such circum. 
stances that the existing creditors of McDonald might have set it 
aside, had the property not been in fact and in law the homestead 
of McDonald, yet as the property was homestead, existing creditors 
of McDonald would have had no such right. Cox v. Shropshire, 25 
Tex., 113; Wood v. Chambers, 20 Tex., 247; Martel v. Somers, 26 
Tex., 551. 

So far, however, as the record shows, L. & H. Blum became cred- 
itors of McDonald long after he conveyed to Booth, and neither 
they, nor persons claiming under the judgment obtained by them, 
would have the right to attack the voluntary conveyance made to 
Booth. 

If, however, the deed from McDonald to Booth was made under 
an agreement between them that the latter should hold the property 
for the former, after he had abandoned it as a homestead, for the 
purpose of protecting it from the creditors of McDonald after it 
ceased to be protected as homestead, then, in case of such abandon- 
ment, the property would have been subject to sale as would have 
been any other property in which McDonald had title, legal or 
equitable. Cox v. Shropshire, 25 Tex., 113. Not so, however, un- 
less there was an abandonment. Kuevan v. Specker, 11 Bush, 3; 
Sears v. Hanks, 14 Ohio St., 298; Pennington v. Seal, 49 Miss., 527; 
Edmonson v. Meacham, 50 Miss., 40; Dreutzer v. Bell, 11 Wis., 118; 
Crummin v. Bennet, 68 N. C., 495; Smith v. Rumsey, 33 Mich, 
191; Pike v. Miles, 23 Wis., 168; Legro v. Lord, 10 Me., 165. 

The property, however, continued to be the homestead of Me- 
Donald, in fact and in law, untilafter the sale made under the judg- 
ment in favor of L. & H. Blum, through which appellee claims; 
hence no title to the property passed by the sale. 

The deed made to Booth did not operate as an abandonment of 
the homestead by McDonald, he continuing to occupy it, and to be, 
as alleged by appellee, at least the equitable owner. 

The evidence shows that Booth executed to McDonald promis- 
sory notes for $2,000 at the time McDonald conveyed the property 
to him, and that the property was to be reconveyed to McDonald 
when he should surrender to Booth these notes. 

McDonald never did surrender the notes to Booth or demand a 
reconveyance; but for a valuable consideration transferred the notes 
to Beard, after their maturity, who subsequently surrendered the 
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notes to Booth as the consideration upon which Booth conveyed to 
him the property. ° 

By the transfer of the notes it must be held that McDonald con- 
sented that the agreement between himself and Booth should be 
carried out for the benefit of Beard, or that Beard should enforce 
the payment of the notes. 

At all events, under the facts existing, McDonald could not be 
heard to deny the right of Beard under the conveyance from Booth. 

If, notwithstanding the agreement of Booth to reconvey to Mc- 
Donald, the latter had enforced or accepted payment of the notes, 
a court of equity certainly would not have disturbed the title of 
Booth at the suit of McDonald based on the former agreement. 

That the notes were overdue when transferred by McDonald to 
Beard would have subjected the holder of them to any legal or 
equitable defense Booth may have had against them, but it is unnec- 
essary to inquire whether the fact that the notes were past maturity 
would have operated as notice to Beard of the true nature of the 
transaction between McDonald and Booth, for, under the facts, 
notice is of no importance whatever. 

The property being the homestead of McDonald, the transaction 
between him and Booth was not one of which the creditors of Mc- 
Donald could complain, whatsoever may have been the agreement 
between them as to Booth’s holding and reconveyance; hence notice 
of that agreement to Beard could not have given, as against him, 
any right which the creditor did not have against McDonald or 
against the property while equitably owned by him. 

No title to the property passed to Blum by the sale under which 
he claims, the property being the homestead of McDonald at the 
time the attachment in favor of L. & H. Blum was levied and at 
the time sale was made under the decree foreclosing it; nor did 
that decree operate as a bar to the assertion of homestead right in 
the property by McDonald or any person claiming under or through 
him. Willis v. Matthews, 46 Tex., 479. After the sale at which 
Blum bought, McDonald could have sold the property and passed, 
as against Blum, the equitable title which the appellee claims vested 
in McDonald after the deed was made to Booth. 

The transaction between McDonald and Beard, and the subse- 
quent conveyance by booth to the latter, must be held to have 
vested in him all the title, legal and equitable, held by either Mc- 
Donald or Booth at the time that conveyance was made. 

These views lead to a reversal of the judgment rendered against 
the appellant Beard, and it will be reversed; and as the cause was 
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tried without a jury, judgment will be here rendered that the ap. 
pellee take nothing by his suit against the appellant Beard, and 
that the latter recover from him the costs of this court and of the 
court below. 
It is accordingly so ordered. 
' REVERSED AND RENDERED, 
[Opinion delivered April 24, 1885.] 





W. B. Wrieat v. Jonn Srravs. 
* (Case No. 4716.) 


1. ConsTITUTION OF 1876 — HomESTEAD.— A lot occupied by the head of a fam- 
ily as a place of business is part of his homestead, under the constitution 
which took effect April 18, 1876, and continues to be such as long as it is so 
occupied ; it was otherwise prior to 1876. . 

2, Tax SALES.— The homestead is exempt from forced sale for taxes, except 
such as are assessed against the homestead itself. and a sale of it for other 
taxes as well as those assessed aguinst it,is inhibited by the constitution. 

8. JUDGMENT LIEN — PRECEDENCE — EXISTING RIGHTS.— A judgment lien takes 
precedence of a subsequently acquired homestead right. It was not the in- 
tention of the convention, in extending homestead exemption, to divest or 
interfere with previously existing rights. Even if such an intention had 
been clearly declared by that body, the supreme court of the United States 
has held that an existing judgment lien is such a vested right as is beyond 
the power of a state constitutional convention to divest or destroy. 


Arrrat from Lamar. Tried below before the Hon. R. R. Gaines. 

On June 30, 1880, Wright brought this action of trespass to try 
title, against Straub, to recover the lot described in the petition. 

Straub answered by general demurrer, general denial, and not 
guilty. 

Upon the trial Wright relied upon titles. Ist. Derived through 
a sale of the lot by the collector of Lamar county for taxes, due 
upon that and other lands, assessed for the year 1876; sale made 
June 15, 1877. 2d. Through a deed of trust from Matthieson to 
McDonald, dated June 23, 1875, and filed for record June 30, 1875. 

Straub, as tenant of the City Bank of Sherman, claimed through 
a judgment in favor of the bank and against Campbell and Matthie- 
son, rendered by the district court of Grayson county, and a certi- 
fied copy thereof, duly registered in Lamar county June 23, 1875. 

The cause was tried without a jury and judgment rendered in 
favor of Straub, from which this appeal was taken. 
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The points relied upon for a reversal were: ist. That the court 
erred in holding the tax title invalid. 2d. That the court erred in 
holding that the title derived through the deed of trust to McDon- 
ald wus not a superior title. 


W. B. & G. G. Wright and Dudley & McDonald, for appellant, 
onthe proposition that the tax sale was valid, cited: Art. 8, title 
Taxation and Revenue, State Constitution, secs. 11, 12, 13 and 14; 
Acts of S:ssion of Fifteenth Legislature, p. 259 and p. 262, secs. 14, 
15, 16, 17, 18, 19 and 20, and sec. 22, p. 280, of “An act defining 
the mode of listing property.” 

On the proposition that the property was not subject to forced 
sale, they cited: Pryor v. Stone, 19 Tex., 371; Iken vw. Olenick, 42 
Tex., 195; State Const., art. 16, secs. 50 and 51; Miller v. Menke, 
56 Tex., 539. 

On the proposition that the provisions of a constitution or a stat- 
ute may take away or retroactively impair a judgment lien, they 
cited: Cooley’s Const. Lim., 4th ed., pp. 54 and 351, and note; New 
Orleans v. Holmes, 13 La. An., 502; Iverson v. Shorter, 9 Ala., 713; 
Beck v. Burnett, 22 Ala., 822; Daily v. Burke, 28 Ala., 328; Curry 
v. Sanders, 35 Ala., 280; Livingston v. Moore, 7 Pet., 469; Bank ». 
Longworth, 1 McL., 35. 


Hale & Scott and B. J. Baldwin, Jr., for appellee, on the prop- 
osition that the tax sale was not valid, cited: Const. 1876, art. 8, 
sec. 13; Kt. S., arts. 4746, 4751, 4752, 4754, 4755, 4756; Const. 1869, 
art. 12, secs. 19, 22; Clegg v. State, 42 Tex., 605; State v. Baker, 49 
Tex., 763; Robson v. Osborn, 13 Tex., 307; Yendav. Wheeler, 9 Tex., 
417; Blackwell on Tax Titles, pp. 74, 75, 76, 80, 88, 89, 93, 94, 301, 
310, 311, 313, 314; Jackson v. Shepherd, 7 Cow., reported in 17 Am. 
Dec., 502; Garrett v. Wiggins, 1 Scam., reported in 30 Am. Dee., 
623 and note; Abbott's Trial Ev., 703,and authorities there cited. 

That neither the provisions of a constitution nor a statute can im- 
pair an existing judgment lien, they cited: Baird v. Trice, 51 Tex., 
556; Thorn v. Dill, 56 Tex., 147; Grace v. Wade, 45 Tex., 523; 
Cavanaugh v. Peterson, 47 Tex., 198; Frazer v. Thatcher, 49 Tex., 
30; Taul v. Epperson, 38 Tex., 492. 


Warts, J. Com. Arp.— Matthieson, a married man, and the head 
of a family, was, at the time the constitution took effect, April 18, 
1876, occupying the lot in controversy as a place of business, and 


continued to so occupy it until the house was destroyed by fire, Sep- 
Vou. LXIV —5 
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tember, 1877. Therefore it became part of his homestead April 18, 
1876, and so continued as long as he occupied it as a place to exer- 
cise his calling or business. Miller v. Menke, 56 Tex., 539. 

During the time the lot was clothed with the homestead quality 
it was sold by the collector for the tax assessed against Matthieson, 
and also his wife, for the year 1876. This tax for which the lot was 
sold was assessed upon various tracts of land, including the lot in 
controversy. 

Our constitution protects the homestead from forced sale for 
taxes, except such as may be assessed against it. Const., art. 16, 
sec. 50; Lufkin v. Galveston, 58 Tex., 545. 

This sale of the homestead, although made to pay in part the 
taxes assessed thereon, also was made to pay taxes assessed upon 
other property, and must be considered as inhibited by the consti- 
tution. Penn v. Clemans, 19 Ia., 372; Stewart v. Corbin, 25 Ia., 144. 

According to the principle declared in Iken v. Olenick, 42 Tex.,, 
196, the lot, though occupied by Matthieson as a place of business, 
did not constitute a part of his homestead prior to the adoption of 
the present constitution. 

It appears that the certified copy of the judgment of the district 
court of Grayson county, in favor of the City Bank of Sherman, and 
against Campbell and Matthieson, was duly recorded in Lamar 
county, where the lot is situated, on the 23d day of June, 1875, and 
that executions had been regularly issued thereon, and that the 
sheriff's sale of the lot was made August 7, 1877. 

Evidently the judgment lien attached to the lot at the time the 
certified copy was recorded, and continued as a subsisting lien until 
the sale, unless destroyed by the adoption of our present constitution. 

It seems to be settled in this state that a judgment lien takes pre- 
cedence of a subsequently acquired homestead right. Gage v. Neb- 
lett, 57 Tex., 374. 

Obviously it was not the intention of the convention, in extending 
the homestead exemption, to divest or interfere with previously 
existing rights. Const., art. 16, sec. 18. 

But if it had been the intention of the convention to divest or 
destroy previously existing judgment liens, in extending the exemp- 
tion, and it had been so declared, still it has been held by the sv- 
preme court of the United States that an existing judgment lien is 
such a vested right as is beyond the power of a constitutional con- 
vention to divest or destroy. Gunn v. Barry, 15 Wall, 610; Ed- 
wards v. Kearzey, 6 Otto, 607. 

Then, as the lien of the judgment attached to the lot at the time 
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the certified copy was recorded, and continued a subsisting lien until 
the sheriff’s sale, there is no doubt but that the title vested in the 
City Bank of Sherman by virtue of the sale and sheriff’s deed. 

Now, as against that title, appellant secured no right through the 
trust deed to McDonald, for the reason that the trust deed was not 
filed for record for several days after the certified copy of the judg- 
ment had been duly registered. 

Our conclusion is that the judgment ought to be affirmed. 


JUDGMENT AFFIRMED. 
[Opinion adopted April 24, 1885.] 





1 
’ Wm. H. Srvcrarm er av. v. Henry Srancey. 
; (Case No. 5426.) 
1, EXECUTION SALE.— A sale of land made under execution issuing fromacir- _ 
cuit court of the United States in 1873, and which was not made beforeghe — = 
court-house door of the county wherein the land was situate, but before the ae 
d door of the federal court-house in Galveston, was not only irregular, but « 
ir void, and conferred no title on the purchaser, the same being made in viola- 
d tion of state laws. Following Howard v. North, 5 Tex., 290; Riggs v. John- 
| son Co., 6 Wall., 192, and other cases cited in the opinion. 
e 2, TRESPASS — DAMAGEsS.— The officers of a street railway company, claiming 
title to an uninclosed piece of ground, which was afterwards decided in the 
1e courts to bea valid title in the company, entered upon, tore down and re- 
il moved without process of law a house occupied by one holding under a 
. lease from parties claiming title under a federal judgment and execution 
n. sale thereunder which was afterwards adjudged to be void. The railway 
e- company had before that only such possession as would result from using a 
b- track of its road laid across a subdivision of the tract different from that on 
which the house stood. In a suit to recover by the party ejected, damages, 
actual and exemplary, for the alleged wrong and oppression, held: 
ng (1) The possession of the company was not such as would justify the 


ly violence used, if indeed it could be justified at all. 
(2) A legal remedy was provided for the company, and their officers were 
not authorized to expel by force one who had disturbed their actual occu- 


or pancy. 
lp- (8) The officers committing the trespass were liable in damages for com- 
su- mitting it, instead of resorting to a legal remedy. 
is (4) The error of the court in charging the jury that the plaintiff, who was 
really a trespasser, was the true owner of the premises from which he was 
on forcibly ejected, was such error as to require a reversal where the verdict 
id- was for exemplary damages. 
(5) In such a suit the actual damages should be ascertained by determin- 
me ing the real value of the property destroyed, and evidence from the plaintiff 


stating what he considered it worth to him was not admissible, 
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Aprprat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

The statement of appellant’s counsel presented the case substan- 
tially correct, thus: 

Appellant Stanley, in his petition, alleged lawful possession in 
himself of lot 8, in the northeast quarter of out-lot 141, in Galveg. 
ton, upon which he had built a house in which to keep a bar and 
restaurant, investing all his means in constructing and equipping 
the establishment, and thereafter occupying and doing a profitable 
business there, making a profit of $5 per diem. That appellants 
began a systematic course of malicious persecution and annoyance 
of appellee, instituted criminal proceedings against him, and finally 
tore down and carried off his house and its contents. That the value 
of the house was $600, and its contents were of the value of $277.65, 
the latter being enumerated in a schedule attached to the petition. 
That he was thrown out of employment and thereby sustained $500 
loss. That he had suffered great distress, etc., loss of credit, ete, 
and he claimed the above amounts as actual, and $20,000 exemplary 
damages. Appellants pleaded general demurrer, general denial and 
“not guilty.” They further pleaded, in justification of their acts, 
that Sinclair was president and Ravey superintendent of the Gal- 
veston City Railroad Company, and charged with the custody of its 
property and with preventing unauthorized intrusion thereon. That 
at and long before the alleged trespass the said lot 8 was the prop. 
erty and in possession of the railroad company. That Stanley had 
fraudulently and covinously, in the night time, after the railroad 
hands had left the premises for the night, entered on said lot and 
erected his house there, and by next morning was in possession. 
That acting under advice of legal counsel, taken upon all the facts, 
appellants as officers and servants of the railroad company caused 
the house and its contents to be removed from the company’s prop- 
erty. That the facts concerning the alleged trespass were these 
and none other. 

Right of possession to the lot 8 was claimed by both parties under 
John S. Jones (a former owner) as a common source. Appellee 
claimed under lease from Thacher & Co., who derived title under 
judgment dated May 25, 1872, and execution from the United States 
circuit court against John S. Jones in the case of Kate Morgan ». 
Frank Dirks and others, and levy and sale by the marshal of north- 
east quarter of out-lot 141, city of Galveston, sale being made in 
front of the court-house door of said federal court, as recited in the 
return on the execution and in marshal’s deed. 
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The door of said United States circuit court-house is three hun- 
dred yards from the door of the court-house of Galveston county. 
The doors of the two court-houses front on different streets and in 
different directions, and are out of sight of each other. 

The first execution on said judgment was issued June 26, 1872; 
the second was issued July 2, 1873, and was levied on same day on 
the property above named, and sale postponed indefinitely by order 
of attorneys for execution creditor, given August 5,1873. The writ 
was returnable to December term, 1873, and was returned May 7, 
1874, without other action by the marshal in reference to the prop- 
erty. The writ bears a credit of $4,949.45, under date of the issu- 
ance of the writ. A writ of venditioni exponas, based on and 
reciting the above proceedings, was issued June 17, 1874, command- 
ing sale in front of the United States court room door at Galveston, 
and thereunder the property was advertised and sold at the door 
of the United States circuit court rooms on July 7, 1874. The mar- 
shal’s deed was executed July 9, 1874. 

The property, 7. ¢., the northeast quarter of out-lot 141, faces on 
the beach at Galveston on the corner of Twenty-fifth street and the 
beach. 

There was no judgment or other act of the United States court 
directing sale to be made at any particular place; the direction 
appears only in the writs of venditioni exponas. Defendants ob- 
jected to the introduction of the record and marshal’s deed, because 
they showed a void sale, and because the venditiont exponas was 
not supported by the judgment, and void, in that it ordered sale in 
front of the federal court-house door, and not, as the law directs, in 
front of the court-house door of Galveston county. The objection 
was overruled, the defendants excepting. 

Defendant Sinclair was president and Ravey superintendent of 
the Galveston City Railroad Company, and acted as such in the 
matters complained of. The company claimed title and possession 
of the northeast quarter of out-lot 141 (including the lot 8 rented 
by Stanley from Thacher & Co.) under judgment of district court 
of Travis county against John S. Jones, dated October 31, 1873, and 
execution thereunder issued June 4, 1874, to Galveston county, and 
levied June 15, 1874, by sheriff of Galveston county on east half of 
out-lot 141, in Galveston city, as property of John S. Jones, and 
regular sale under execution on first Tuesday in July, 1874, and 
sheriff's deed therefor to purchaser, C. Jordan, dated July 8, 1874, 
recorded July 9, 1874, and by regular conveyances from Jordan 
to the Galveston City Railroad Company. In February, 1883, the 
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railroad company entered upon the property under its claim of title, 
built and thereafter continuously operated its railroad across the 
northeast quarter of said out-lot. Lot 8 of the northeast quarter 
of out-lot 141 is that leased by Stanley of Thacher & Co. Early 
in April, 1883, about the Ist or 3d, Stanley hauled some lumber to 
this lot and dumped it there for the purpose of building a house to 
follow his business as bar and restaurant keeper. Without his 
knowledge or consent, Sinclair and Ravey had the lumber removed 
the evening of the same day it was placed there, Sinclair telling him 
he could not build there. 

April 4, 1883, Stanley, out of new lumber, had his house framed 
at a different portion of the city, and, between midnight of the 4th 
and 5th of April, 1883, and 7 o’clock on the morning of the 5th, 
erected the same on lot 8, and on the morning of the 5th was occu- 
pying it. 

Defendants immediately began building a fence inclosing the 
quarter out-lot. They had already on the 4th placed posts prepara- 
tory to building this fence. Under advice of counsel, Stanley 
knocked out a panel of the fence to get in and out of his house. 

On April 9, 1883, defendants sent a force of bands to build a solid 
plank fence eight feet high, inclosing and almost contiguous to 
Stanley’s house, so as to preclude egress and ingress. Under advice 
of counsel, Stanley demolished some fifteen or twenty feet of this 
fence. Defendant Sinclair thereupon preferred a charge of malicious 
mischief against Stanley for destroying the fence. In the evening 
defendants tore down Stanley’s house and removed it and its con- 
tents some six hundred feet away, to the corner of Twenty-seventh 
street and the beach. He was informed of its whereabouts, and 
defendant Ravey offered to carry it to any place he wanted, but 
under advice of counsel, Stanley refused to have anything to do with 
it afterwards. The house, including the tables, bar fixtures and 
hinges, which are named separately in the schedule, attached to the 
petition, cost and could be replaced for $145.50, covering all cost of 
material and construction. The valuation, as claimed in the petition, 
was only supported by testimony of Stanley, that the property was 
worth that to him. Defendants fenced the property and removed 
the house and contents under advice of counsel, given upon the facts 
that the railroad company was entitled to the ‘possession of the lot, 
and could lawfully remove Stanley and his house therefrom provided 
it was done without a breach of the peace. Sinclair also preferred 
the charge of malicious mischief against Stanley for destroying the 
company’s fence. Before building the house, Stanley was informed 
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by Sinclair and Ravey that it was the company’s property he pro- 
posed building on, and was forbidden to intrude on it. The court 
charged the jury that the Thacher (Stanley’s) title was superior to 
that of the City Railroad Company. The jury found a verdict and 
the court rendered judgment in favor of Stanley against Sinclair and 
Ravey for $865.80 actual damages, and for $3,000 punitory damages. 

At the time when Stanley obtained a lease from H. C. Thacher & 
Co. he did not know of any other claimants to the land. At the 
time he hauled the lumber there the lot was bare. 

The fence built around Stanley’s house by Sinclair’s directions, 
on the vih of April, was nine feet high and one inch from the house. 
He could not get in nor out of the house without knocking some of 
the boards off. 

Sinclair thereupon remarked he would attend to Stanley, and 
drove to town, and in half an hour he was arrested upon Sinclair’s 
affidavit. He left his little fourteen-year-old son in charge of the 
house. Shortly after Stanley was arrested, Ravey, with a force of 
mén, came from each direction to the house and tore it down. 

tavey took the boy by the shoulder and shoved him out, then tore 
down the house and took everything away, hauling it off in drays. 
The house was worth to Stanley $600; the articles taken away were 
of the value stated in the petition. 


Scott & Levi and Hume & Shepard, for appellant, that appellee 
could, under the facts, have no right to the possession, cited: Howard 
». North, 5 Tex., 290; Peters v. Caton, 6 Tex., 554; Brown ». 
Christie, 27 Tex., 73; Tippett ». Mize, 30 Tex., 361; Grace v. Gar- 
nett, 38 Tex., 159; Rorer on Judicial Sales, sec. 340; Freeman on 
Executions, sec. 289. 

That the company being in possession and having the right thereto 
its officers had the right to eject appellee, who could not complain 
of the force which was necessary to do this, citing: Lowe v. Elwill, 
121 Mass., 309; Stearns v. Sampson, 59 Me., 568; Hyatt v. Wood, 4 
Am. Dec., 258; Davidson v. Wilson, 11 Q. B., 890; Burling v. Reed, 
19 L. J., Q. B., 291; Bolling v. Whittle, 1 Ala., 268; Beers v. St. 
John, 16 Conn., 322; Slater v. Swan, 2 Str., 871; Ambergate »v. 
Railroad Co., 2 El. & Bl, 793; Rea. v. Sheward, 2 M. & W., 424; 
Terry v. Fitzhow, 8 Q. B., 757; Davies v. Williams, 16 Q, B., 546. 

That the damages were too remote, they cited: Jones »v. George, 
61 Tex., 354; Wallace v. Finberg, 46 Tex., 47; Turner v. Strange, 
56 Tex., 141; Blum »v. Davis, 56 Tex., 423; Findley v. Mitchell, 50 
Tex., 146; Tompkins v. Toland, 46 Tex., 585; De La Zerda v. Korn, 
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25 Tex. Sup., 188; Sedgwick on Meas. of Dam., 66 et seq.; Wood’s 
Mayne on Damages, sec. 58 and notes, 60; 1 Sutherland on Dam- 
ages, p. 48 et seq. 


Waul & Walker, for appellee, that one who oppressively ejects even 
a trespasser is liable in damages, cited: Fowler v. Stonum, 6 Tex., 
72; Cole v. Tucker, 6 Tex., 266; McAfee v. Crofford, 13 How., 447; 
Bowden v. Lewis, 13 R. I., 189; 43 Amer. Rep., 21; 6 Wait’s Act. & 
Def., pp. 95, 101, 102, 108, sec. 14, art. 12, pp. 45,116,117; Wilson 
v. Hinsley, 13 Md., 64; Deane v. Clayton, 7 Taunt., 489; Perry », 
Fitzhouse, 12 L. J., N. S., 23; Cooley on Torts, pp. 57, 58, 85, 190; 
Abb. Trial Ev., p. 629; 1 Waterman, Tresp., pp. 145, 151, secs. 166, 
170. 

That he is responsible for the natural consequences of the wrong- 
ful act, they cited: Cook v. De La Garza, 9 Tex., 358; Findley ». 
Mitchell, 50 Tex., 143; G.,C.& S. F. R. W. Co. v. Levy, 59 Tex., 
542; Pridgin v. Strickland, 8 Tex., 435; Horton v. Reynolds, 8 Tex., 
284; Smith v. Sherwood, 2 Tex., 463; McAfee v. Crofford, 13 
How., 447; Davenport v. Russell, 5 Day, 145; 6 Wait’s Act. and 
Def., p. 125; Sedg. Meas. Dam., pp. 89, 90, n., 489, n. 


Wit, Cuter Justice.— We are of opinion that the court erred 
in holding that the title of Thacher & Co. to lot 8 of the north- 
east quarter of out-lot 141, in the city of Galveston, was valid. 

It was derived through a purchase made by one Russell at United 
States marshal’s sale, which sale took place before tne door of the 
federal court-house at Galveston, under a judgment against John S. 
Jones, one of the defendants in a judgment rendered in the United 
States circuit court for the eastern district of Texas. 

Our statutes in force at the time this sale was made required all 
sales of land made under execution to take place before the court- 
house door of the county in which the land was situated. Pas. Dig., 
art. 3776; Casseday v. Norris, 49 Tex., 613. 

It is held by this court that a failure to comply with our statutes 
as to the time and place of making an execution sale of land ren- 
ders it not only voidable, but void. Howard v. North, 5 Tex., 290; 
Grace v. Garnett, 38 Tex., 155; Casseday v. Norris, 49 Tex., 613. 

The United States statutes, as construed by the federal judiciary, 
require the marshal to conform to the state laws in making sales of 
land under execution upon a judgment of a United States court in 
a common law cause. The statutes, rules and regulations of the 
state in which the court rendering the judgment is held must be 
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observed in the same manner and to the same extent, by the marshal 
or by the sheriff in making such sales. U.S. Rev. Stat., 916; Way- 
man v. Southard, 10 Wheat., 1; Smith v. Cockrill, 6 Wall, 756; 
Riggs v. Johnson Co., 6 Wall., 192. 

As the sale made by the United States marshal to Russell, under 
whom Thacher & Co. claimed, was not in conformity with the laws 
of this state, not having been made before the door of the court- 
house of Galveston county, it was therefore void, and conveyed no 
title. Casseday v. Norris, supra; Jenners v. Doe, 9 Ind., 466. 

It was as lessee of Thacher & Co. that Stanley took possession of 
lot 8, and improved it in the manner shown by the evidence. At 
that time lot 8 was not in actual occupancy of the Galveston City 
Railroad Company; but whatever possession the company had of 
that particular portion of the northeast quarter of out-lot 141 was 
merely constructive, and arose, if at all, from the fact that its road 
had been built through a different part of said northeast quarter, the 
whole of which was claimed by the company. 

Under these circumstances it is claimed that the appellants, as 
agents and officers of the company, were authorized to forcibly de- 
stroy the improvements of Stanley, and eject him from the premises 
to which he set up title. 

A line of decisions can doubtless be found to the effect that “one 
entitled to possession can make peaceable entry, even while another 
is in occupation, and that it is not unlawful for him to resort to such 
means, short of the employment of force, as will render further occu- 
pation by the other impracticable. Cooley on Torts, 323; Stearns 
v. Sampson, 59 Me., 568; Low v. Elwell, 121 Mass., 309. 

In the two cases cited, the plaintiffs were tenants holding over 
and occupying houses belonging to the defendants, after the expira- 
tion of the terms for which they were leased. The defendants 
having peaceably regained possession and actual occupation of their 
own houses, it was held lawful to remove the tenants so remaining 
and attempting to hold the premises. A contrary doctrine, or at 
least one to the effect that force cannot be used to expel the tenant, 
is held by other courts of high authority. Newton v. Harland, 1 
M. & Gr., 644; Dustin v. Cowdry, 23 Vt., 631; Reeder v. Purdy, 41 
Ill., 279. 

As to whether the principle announced in the two cases just cited is 
correct or not it is not necessary for us to decide. Neither need we 
necessarily question its application to a case where the true owner is 
already in possession and actual occupancy of his premises, and an in- 
truder, without claim of right, trespasses upon them and attempts to 
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hold any part of them in defiance of the rightful owner. No such case 
is before us on the present appeal. Had the defendants owned the 
house which they first rendered uninhabitable and then demolished, 
and had they been in the actual and peaceable occupancy of this 
house, and the appellee had intruded himself into it, and refused to 
vacate upon request, and the appellants had peaceably removed him, 
the cases would have resembled each other. Some analogy between 
them might have been drawn had the defendants been in actual 
occupancy, in pedal possession of lot 8, having the same inclosed, 
and the plaintiffs had made entry upon this lot, and placed a build- 
ing thereon. But the defendants’ possession was such only as could 
be inferred from the fact that their railroad company owned the said 
northeast quarter and their road ran through a portion of it other 
than that in which lot 8 was included. Lot 8 itself was vacant and 
uninclosed. Stanley had a regular lease for this lot from parties 
claiming title to it, under a judgment and execution of the United 
States circuit court at Galveston. It is true, the sale under this 
execution had been made at the federal, instead of the county, court- 
house; but as to whether or not this invalidated the title was a 
question for the courts to decide, and as applied to the circum- 
stances under which this sale was made had never been determined, 
by the courts of Texas. To say that in this state of case the ap 
pellants, although representing the true owner of the lot as subse- 
quently determined by the courts, could forcibly eject the appellee 
from the premises, destroying his house and other property found 
in it, is to assert a proposition which, we think, has no foundation 
in law. 

It is to dispense with actions for trying the title or right to pos- 
session of land. It is,as Mr. Cooley says, to make a man judge in 
his own cause with the right to confirm his judgment; to allow him 
to employ force against a peaceable party; to invite a breach of 
the peace and a public disturbance instead of a legal settlement of 
disputed titles. Cooley on Torts, 323. 

Our statutes have provided ample remedies at law for the owner 
of lands against a claimant who takes possession, and attempts to 
hold as against the true and legal title. 

A legal and peaceable remedy was open to the railroad company, 
and there was no necessity or propriety in its officers taking the law 
into their own hands and expelling by force one who had not dis- 
turbed their actual occupancy, and the appellants should answer in 
damages for having committed a trespass instead of pursuing the 
remedies provided by law. 
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We are not authorized to say, upon the case made by the record, 
but that the plaintiff was entitled to recover vindictive as well as 
compensatory damages. But we think the rulings of the court 
were, in some respects, calculated to increase the amount of exem- 
plary damages beyond what would have been allowed upon charges 
strictly in accordance with the law of the case. The court held 
that Stanley’s lessor had a good title under the marshal’s sale. The 
case before the jury then was that of the owner in lawful possession 
of his land driven from it by persons having no right or interest in 
the property. They were made to believe that mere intruders, with- 
out shadow of title, had destroyed the house of the true owner, 
broken up his furniture and assaulted his son, when, in fact, the 
party injured was himself the intruder, and the injury had been 
committed by the agents of the just and legal owners of the prop- 
erty. It is easy to see that such an erroneous view of the case must 
ina measure have influenced the verdict of the jury in assessing 
punitory damages. For this error the judgment must be reversed, 
so that upon another trial the correct law as to the title may be 
given in charge and the vindictive damages, if allowed, be correctly 
assessed. 

It is proper to say also that the actual damages were not shown 
by proper evidence to have been as great as the jury allowed. In 
order to have found the amount they did, they must have allowed 
what the property destroyed was worth to Stanley as testified by 
him, and not what was its actual value. There are cases where this 
might be the proper and only measure of damages; for instance, 
when property has no recognized standard of value; where the only 
means of arriving at the sum which will compensate the owner is 
to ascertain what loss he and his family would sustain by being de- 
prived of articles so specially adapted to their use, and which could 
not be replaced in the exact condition in which they were destroyed. 
I. & G. N. R’y Co. v. Nicholson, 61 Tex., 550. 

But the house, furniture and everything else destroyed by the 
appellants had a value easily arrived at and susceptible of proof by 
witnesses, and they were all capable of being replaced. The court, 
upon another trial, should confine the evidence to such actual value, 
and reject proof of what, beyond that value, the plaintiff considers 
them worth to him. Besides, his estimate seems to have been in- 
creased because the location of the house made it a good stand for 
a saloon —a place where he could have had quite a profitable trade, 
whereas in fact he had no right to put or to continue it there, or to 
calculate upon making money at a place upon which he had intruded 
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as against the rights of the parties from whom he claimed dam- 
ages. 

The language of counsel for appellees, in his opening argument 
to the jury, made the subject of a bill of exceptions, will not, of 





course, be repeated upon another trial. Hence we are relieved of 
the necessity of determining whether or not it is the presumption 
that, when such language is recalled in the closing address to the 
jury, its injurious effect has been neutralized and destroyed. 


[Opinion delivered April 28, 1885.] 


HoMESTEAD.— A lot on which stood a dwelling-house was purchased nearly 
three months before the expiration of a lease to a third party, who contin- 
ued to occupy it until the expiration of the lease. The purchaser declared 
his intention to his wife, and to no one else, to make the property his home- 
stead, and it appeared that he could not obtain possession before the expira- 
tion of the lease. On the expiration of the lease he removed to and occupied 
the dwelling-house. An injunction was obtained to restrain the sale of the 
property under execution issued on a judgment which was rendered against 
the purchaser before the date of his purchase. Held: 

(1) That the property was protected by the statute exempting the home- 
stead from forced sale. 
(2) That the injunction should have been perpetuated. 


Arrrat from Grayson. Tried below before the Hon. Richard 
Maltbie. 

Suit was instituted by appellants, A. B. Gardner and wife, on the 
5th day of November, 1883, in the district court of Grayson county, 
against appellees, E. G. Douglass, sheriff, and Marx & Kempner, to 
enjoin the sale of lot 20 in block 48, Denison, Texas, under execu- 
tion issued from Galveston county, in favor of said Marx & Kemp- 
ner against A. B. Gardner, on the ground that the property was the 
homestead of appellants; that it was purchased in part with the 
proceeds of the sale of a former homestead of Gardner and wife; 
and that it was purchased in part with the separate property of the 


The other errors assigned are either such as will not probably 
arise upon another trial, or are not of sufficient importance to re 
quire attention. 

For the errors stated the judgment will be reversed and the cause 
remanded. 


REVERSED AND REMANDED. 





A. B. Garpner AND wire V. E. G. Dovuctass ET AL. 


(Case No. 5307.) 











1885. ] GARDNER AND WiFE V. DoveLass. 77 





Argument for the appellants. 





wife, Louisa H. Gardner. The case was tried before the district 
judge without a jury. Judgment was rendered dissolving the in- 
junction, and directing an order of sale to be issued to the sheriff to 
sell the property, and out of the proceeds to pay Mrs. Gardner $950, 
and interest, the balance to be applied to the payment of the judg- 
ment, and adjudging the costs against A. B. Gardner. 

The court found the following facts: 

ist. That on and prior to the 19th day of February, 1883, plaint- 
iffs were husband and wife, and resided in Grayson county, Texas. 

2d. That they had no land except that in controversy. 

3d. That they purchased said land on the 19th day of February, 
1883, with a view of making it their homestead. 

4th. That at the time of the purchase it was leased for one year, 
and said plaintiffs could not then obtain possession of it. 

5th. That they could not obtain possession of the lot until the 9th 
of May, 1883, when they moved into it and have ever since used it 
as a homestead. 

6th. That Mrs. Gardner owned as her separate property $950 of 
the money used in purchasing the property in controversy. 

7th. That Marx & Kempner recovered a judgment against A. B. 
Gardner in the county court of Galveston county on the 17th day 
of January, 1883, for $514.25 and $15 costs of suit. 

8th. That an abstract of said judgment, authenticated as the law 
requires, was filed and recorded in the county clerk's office of Gray- 
son county, as required by law, on the 19th day of March,'1883. 

9th. That said Gardner declared to his wife the intention of mak- 
ing the lot in question their homestead at the time of the purchase, 
and it was agreed between them that they would move into it as 
soon as they could obtain possession. 

10th. That said Gardner had not declared his intention to make 
said lot his homestead to any other person except his wife, nor had 
he taken any steps to occupy the same as a homestead prior to the 
9th day of May, 1883. 

llth. That the tenant occupying the said house attorned to said 
Gardner and paid him the rents from the date of the purchase. 

12th. That Marx & Kempner had no notice that Gardner and wife 
intended to make said lot their homestead until they moved into it, 
on the 9th day of May, 1883. 

3th. And as a conclusion of law that said lot was not the home- 

stead of Gardner and wife until the 9th day of May, 1883. 


A. B. Persons and Cowles & Storey, for appellants, that there was 
no lien, cited: Anderson v. McKay, 30 Tex., 187; Scott v. Dyer, 60 
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Tex., 137; Thompson on Homestead and Exemptions, secs. 247 to 
252, inclusive; Neal v. Coe, 35 Lowa, 410; Monroe v. May, 9 Kan, 
466, 475; Edwards v. Fry, 9 Kan., 417, 425; Brown v. Martin, 4 
Bush, 47. 

That the property was homestead, and exempt from sale, they 
cited: H. & G. N. R. R. Co. v. Winter, 44 Tex., 615; Moreland y, 
Barnhart, 44 Tex., 275; Cameron v. Fay, 55 Tex., 58; Schneider », 
Bray, Tex. Law Rep., vol. 5, No. 3, p. 197; Anderson v. McKay, 80 
Tex., 186; Scott v. Dyer, 60 Tex., 137; Thompson on Homestead 
and Exemptions, secs. 247-252; Neal v. Coe, 35 Ia., 407; Fogg », 
Fogg, 40 N. H., 282; Monroe v. May, 9 Kan., 466, 475; Edwards 
v. Fry, 9 Kan., 417, 425. 


I. M. Standifer and Hare, Head & Hare, for appellees, cited: 
Brooks v. Chatham, 57 Tex., 31; Swope v. Stantzenberger, 59 Tex., 
887; Barnes v. White, 53 Tex., 631; Franklin v. Coffee, 18 Tex., 
417. 


Warrs, J. Com. Arr.— With us an actual occupancy of the land 
is not, under all circumstances, an indispensable prerequisite in im- 
pressing upon it the homestead character. 

But where there has been no previous occupation of the land as 
a homestead, then, to invest it with that quality, it has been held 
essential that there be.an existing bona fide intention to dedicate 
the property as a homestead, and this intent must be accompanied 
with such acts of preparation and such prompt subsequent occu- 
pation as will amount to notice of the dedication, and thereby 
prevent this most valuable right from being converted into an in- 
strument of fraud. Franklin v. Coffee, 18 Tex., 417; Barnes »v. 
White, 53 Tex., 631; Brooks v. Chatham, 57 Tex., 33; Swope »v. 
Stantzenberger, 59 Tex., 390. 

In Brooks v. Chatham it is said: “There must be something 
more than mere intention; there must be some act done which will 
evince an intention to use it as a home.” 

To the same effect is the case of Fort v. Powell, 59 Tex., 321, 
where it is in effect held, that, to invest property with the home- 
stead characteristics, the use and intention must concur. 

However, the questions now under consideration arise upon a 
state of facts altogether different from those passed upon in the sev- 
eral cases cited. 

Here the property was purchased for a homestead, and with the 
intention to occupy it as such, just as soon as possession could be 
had. And in fact as soon as the lease expired the parties promptly 
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took possession, and have since that time been occupying it as a 
homestead. At the time of the purchase by appellants, the property 
was then occupied under a lease which expired about three months 
afterwards. It was then improved property, and no additional im- 
provements are shown to have been necessary to render it habitable. 
Appellants then had no other homestead and did not own any other 
land. 

In Edwards v. Fry, 9 Kan., 425, it is in effect said, that the pur- 
chase and occupation of the homestead are not ordinarily contem- 
poraneous acts. It usually requires some time for the vendor to 
move out and the purchaser to move in. And the law will not 
ordinarily wait until all this has been accomplished, before cloth- 
ing the property with the homestead exemption. But where the 
purchase is made for the purpose of a home, with a view of an early 
occupancy, which follows within a reasonable time, this may secure 
the homestead as such from the time of the purchase. Occupation, 
however, is an essential element to secure this protection. 

And in Neal v. Coe, 35 Ia., 407, it is said, “ while the intention 
is not alone sufficient to impress the homestead character, yet it may 
be considered in connection with the circumstances. Some time 
usually intervenes after the purchase of property before it can be 
actually occupied, etc. 

“Under such circumstances great inconvenience might arise if the 
homestead character was made to depend upon the actual personal 
presence of the members of the family.” 

It appears from the record that appellants purchased the property 
with the dona jide intention of occupying it as their homestead just 
as soon as they could get possession. They purchased the property 
for a homestead, and at the time owned no other land. The pro- 
ceeds of their former homestead, which had been previously sold, 
was invested in this property. 

It also sufficiently appears that the debt upon which the judg- 
ment in favor of Marx & Kempner was rendered against Gardner 
had been contracted before the purchase of the lot in controversy. 
Therefore this debt could not have been contracted upon the faith 
of the property; nor did Marx & Kempner advance any new con- 
sideration in the acquisition of the asserted lien. 

As the appellants acted in the best of good faith in purchasing 
this improved property for a homestead, and upon the expiration of 
the lease took prompt possession and have ever since occupied it as 
such, under the facts and circumstances it must be considered that 
the occupancy followed the purchase in such reasonable time as 
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would invest the property with the homestead quality from the time 
of the purchase, as to those who have not been deceived to their 
injury, because the acts and declarations of appellants as to the 
dedication of the property as a homestead had not been more posi- 
tive and notorious. 

Our conclusion is that the judgment of the court below is erro- 
neous; that it ought to be reversed and the supreme court here 
render such judgment as should have been rendered by the court 
below, viz.: That the injunction be perpetuated, and for costs 
against appellees. 





REVERSED AND RENDERED. 


[Opinion adopted April 29, 1885.] 





T. & P. R’y Co. v. Rosepate Srreer R’y Co. 
(Case No. 5857.) 


1, INJUNCTION — PUBLIC STREETS.— A railway company owned a yard with sid- 
aw ings and track in an incorporated town, and through this vard ran a public 
"6 36 street. The town council granted a street car company the right to run 
their road along this street, and the railway company sought to perpetually 
enjoin this company from constructing its track across the yard, sidings 

and track of the railway company. Held: 

(1) The construction and operation of a horse railway on the public streets 
of acity, by authority from the city government, is not such new or addi- 
tional burden upon the land as would entitle the owner of the fee to com- 
pensation therefor, or that would amount to such taking or damage as 
would require a condemnation of the right of way. 

(2) Streets are acquired, established and maintained for the accommoda- 
tion and convenience of the inhabitants and the general public, and may 
be used for the convenience of the public by the ordinary modes of convey- 
ance operated upon such streets, the chief of which, in this case, was the 
street railway. 

(3) As long as the street remains a public thoroughfare, the railroad com- 
pany cannot complain of any inconvenience arising from the ordinary and 
usual modes of conveyance used by the public, such as a street railway. 
Railroad companies have not the exclusive right to a public crossing, but 
are restricted by public necessity and convenience. 

(4) The public cannot be deprived of the use of a street by the erection of 
improvements, and it was no ground for an injunction in this case that the 
railroad company was prevented from erecting such improvements, or that 
it sustained inconvenience from the use of ordinary modes of conveyance 
upon the street. , 


Appecat from Tarrant. Tried below before the Hon. M. D. Priest, 
Special Judge. 
The statement of facts is set forth in the opinion. 
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Davis, Beall & Rogers, for appellant, cited: Const. of Texas, art. 
1, sec. 17; Act of March 28, 1883 (General Laws of 1883, p. 36); 
Hamthun v. Holfman, 1 Tex. L. Rev., p. 236; Mills on Em. Do- 
main, sec. 46; Pierce on Railways, pp. 154-157; 1 High on Injune- 
tions, sec. 609; Matter of City of Buffalo, 68 N. Y., 167; Milwaukee 
R’y v. Faribault, 23 Minn., 167; Wager v. Trey Union R. R. Co., 
15 N. Y., 526; Railway Co. v. Cumminsville, 14 Ohio St., 524; Bos- 
ton & Lowell R. R. Co. v. Salem R’y, 2 Gray, 1; Prospect Park R’y 
vy. Williamson, 91 N. Y., 552; Milwaukee v. Milwaukee R’y, 7 Wis., 
85; Shumies v. St. Paul R’y, 10 Minn., 82; Southern Pac. R’y 
vw. Read, 41 Cal., 356; Alexander, etc., R’y v. R. R. Co., 10 Am. & 
Eng. R. R. Cases, p. 30, and cases cited in note. 


O Neill, Hunter & Stewart, for appellee, cited: KR. S., art. 375; 
2 Greenl. Ev., secs. 662, 663; Cincinnati v. White, 6 Peters, 331; 10 
Am. & Eng. R’y Cases, 266; Dillon on Munic. Corp. (3d ed.), sees. 
627, 630, 631, 637, 638, 642; Tless v. Balt. R’y Co., 52 Md., 242; 
People v. Kerr, 27 N. Y.; 94 N. Y., 148; Eichels v. Evansville St. 
R’y Co., 78 Ind., 261; 33 Amer. Dec., 504; Dillon on Mun. Corp. 
(2d vol., 3d ed.), secs. 724-726; 33 Amer. Dec., 504; 8 Dana, 289. 





Warts, J. Com. Apr.— This is a suit by the Texas & Pacific Rail- 
way Company against the Rosedale Street Railway Company, 
whereby it is sought to perpetually enjoin the latter from construct- 
ing its track across the yard, sidings and track of the former, and 
operating its street cars thereon at a point in the city of Fort 
Worth where it is claimed by the appellee that the yard, sidings 
and track of the appellant is crossed by Jennings avenue, a public 
street. 

Upon the trial the court below dissolved the preliminary injunc- 
tion, and entered judgment dismissing the suit. 

From the record it appears that the real contested issue of fact 
was as to whether Jennings avenue was a public street, and crossing 
the yard of the appellant at the point claimed by appellee. 

Upon that issue the evidence disclosed by the record is quite full, 
and in which there are seeming conflicts and contrariety. The court 
below, however, after a consideration of the evidence, found that 
Jennings avenue was a public street of the city, and that it extended 
across the yard, sidings and track of appellant at the point claimed 
by appellee. 

There is no necessity for an extended and critical examination of 


the evidence for the purpose of showing that the finding of the 
Vout. LXIV —6 







































82 





T. & P. R’y Co. v. Rosrpate Street R’y Co. [Austin Term, 








Opinion of the court. 





court upon this issue is sustained by it. Several of the witnesses 
testified that Jennings avenue wasa public street, occupying the 
position as claimed by appellee, and continuously used and recog- 
nized as such for a number of years previous to the acquisition of 
the yard by appellant, and the construction of its sidings and track 
thereon. That in constructing the sidings and track in 1876, ap- 
pellant recognized this as a public crossing, and then established a 
good, wide and substantia! crossing over the railroad tracks, and 
has maintained and kept the same in good repair ever since that 
time; and also erected a large sign at the place, and painted thereon 
in large letters the words: “ Railroad Crossing,” and that the same 
has been kept standing at the place at all times since its erection. 
And that for years before the construction of the railroad, as well 
as ever since that time, this crossing has been constantly and con- 
tinuously used as a public thoroughfare. 

There is also evidence in the record to the effect that the appel. 
lant, through its superintendent, some time previous to the institu- 
tion of this suit, applied to the city council for the privilege of 
closing up Houston street, which also crossed the yard, and in con- 
sideration therefor agreed to repair and keep in good order the 
crossing of Main street, and any other street west of Houston street, 
suggesting Jennings avenue. And that the city accepted the prop- 
osition, designating Main street and Jennings avenue as the streets to 
be repaired by appellant. Theréupon appellant closed up the cross- 
ing on Houston street, and the same remained closed at the time of 
the trial. ~ 

In the further consideration of the case, it will therefore be as- 
sumed as a concluded fact that Jennings avenue is a public street 
in the city of Fort Worth, leading across the appellant’s yard, sid- 
ings and track at the place claimed by appellee. 

It also appears from the record that appellee is a duly incorpo- 
rated company, and that the city of Fort Worth is a municipal 
corporation. Also that previous to the bringing of this suit, the 
city council of Fort Worth had, by ordinance duly adopted, granted 
the rigbt to appellee to construct, maintain and operate a street 
car line along Jennings avenue across the appellant’s yard and to 
the southern portion of the city, which street car line was to be 
operated by horse power. 

Upon this state of case appellant claims that as the fee to the 
land constituting the yard was in it, that constructing, maintaining 
and operating the street car line would constitute such additional 
taking or damage to the land as would require the right of way 
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therefor to be condemned by the exercise of the right of eminent 
domain. 

This question has undergone thorough and critical examination in 
the supreme and appellate courts of several of the states, and it 
seems that with the exception of one adjudicated case, they all agree 
that the construction and operation of a horse railway on the public 
streets of a city, by authority from the city government, is not such 
new or additional burden imposed upon the land as would entitle 
the owner of the fee to compensation therefor, or that it would 
amount to such taking or damage as would require a condemnation 
of the right of way. Attorney-General v. Metropolitan Railroad 
Company, 125 Mass., 515; Hobart v. The Milwaukee City R. R. Co., 
27 Wis., 198, Eichels v. The Evansville Street R’y Co., 78 Ind., 266; 
Hinchman v. The Paterson Horse R. R. Co., 17 N. J. Eq., 75; Brown 
y. Duplesis, 14 La. Ann., 842; Elliott v. Fair Haven, etc., R. R. Co., 
32 Conn., 579; Market St. R. Co. v. Cent. R. R. Co., 51 Cal., 583; 
Street Railway v. Cumminsville, 14 Ohio St., 523. See, also, Cooley’s 
Constitutional Limitations, 687. 

In the case of Craig v. Rochester City & B. R. R. Co., 39 N. Y., 
404, which was by a divided court, the contrary doctrine was an- 
nounced. It was maintained by a majority of the court that the 
construction and operation of a horse railway along a public street 
did constitute such additional burden as entitled the owner of the 
fee tocompensation. But Mr. Justice Mason, in a dissenting opinion, 
cites cases to show that this holding by a majority of the court was 
in conflict with previous decisions of the supreme court and also 
the court of appeals of New York. 

Undoubtedly the proposition previously announced is sustained bv 
reason and the great weight of authority. 

But it is asserted that by reason of the peculiar wording of our 
constitution, the authorities elsewhere have no application here. 
The provision is as follows: “ No person’s property shall be taken, 
damaged or destroyed for or applied to public use without adequate 
compensation being made.” 

By reference to the cases cited, it will be seen that some of them 
proceed upon the basis that the construction, etc., of a street rail- 
way along a public street works no injury to the owner of the fee. 
No damage, it seems to us, could be inflicted upon the owner of the 
fee by adding this additional mode of conveyance to those already 
in use upon the street, and especially where the track is properly 
constructed so as to occasion no special injury to others. 

Streets are acquired, established and maintained for the accom- 
modation and convenience of the inhabitants of the city and the 
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general public. And however acquired, whether by purchase, con- 
demnation, dedication or prescription, it is that they may be used 
for the convenience of the public, by the ordinary and usual modes 
of conveyance operated upon such streets, chief amongst which is 
the street railway. 

With us the city authorities have the power to consent that the 
streets of the city may be used to a reasonable extent by street rail- 
way lines. Const., art. 10, sec. 7; City Ry Co. v. Gulf City R’y 
Co., decided at recent Galveston term. 

But aside from the questions considered, it is asserted by appel- 
lant that the operation of the proposed street car line across its yard 
at that point would greatly inconvenience its use of the sidings and 
track there. That in making up trains and switching cars from one 
point to another upon the yard, the passing street cars would at 
times necessarily impede such movements. 

It must be remembered that Jennings avenue is a public street, 
running across the yard of appellant, and constantly used by the 
public as such, in and by all the usual and ordinary modes of con- 
veyance. And doubtless the passing of wagons, drays, omnibuses, 
and other vehicles, interferes with the operations of the company 
upon the sidings and track at that point, quite as much as would 
result from passing street cars. As long, however, as the street 
remains a public thoroughfare, appellant would not be heard to com- 
plain of such inconvenience, because these are the ordinary and usual 
modes of conveyance used by the public. So it may be replied the 
street railway is included among the usual modes of conveyance 
along the streets of the city, and although in some respects incon- 
venient, this must, in the interest of the general public, be acqui- 
esced in by all parties. 

As was remarked in H. & T. C. R’y Co. v. Wilson, 60 Tex., 144: 
“Tt is a mistake to suppose that railway companies have the exclu- 
sive right to public crossings. There the duties of the company and 
public are reciprocal, and the rights of each restricted by public ne- 
cessity and convenience.” 

Our conclusion is, that the inconvenience resulting to appellant 
from passing street cars would not constitute grounds for an in- 
junction. 

Again, it is asserted by appellant that such use. of Jennings avenue 
across the yard would greatly interfere with, and practically pre- 
vent, necessary and contemplated improvements by appellant, such 
as a round-house, machine shops, coal chute, blacksmith shop, boiler 
house, etc. 

Assuming that Jennings avenue was not a public thoroughfare 
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passing across the yard, then in any proceedings by the city council 
to establish such thoroughfare across the yard, these necessary and 
contemplated improvements might be considered as good grounds 
of defense; or might perhaps be good grounds for an injunction. 
Railroad Company v. Williamson e¢ al., 91 N. Y., 552; Application 
of City of Buffalo, etc., 68 N. Y., 167; Milwaukee, ete., R’y Co. v. 
City of Faribault, 23 Minn., 167. 

Here, however, the street is, and has been, according to the finding 
of the court, for a long time, an established public highway, and rec- 
ognized as such by appellant in the construction of its track and 
sidings. 

Now as long as it remains a public highway, it is not perceived 
upon what principle appellant would have the right to interfere with 
it as such by the erection of the proposed improvements. The pub- 
lic could not be deprived of the use of the street by the erection of 
such improvements. And while it remains an open and established 
public street, it may be used by street cars as well as other vehicles. 

Our conclusion is that there is no error in the judgment of the 
court below, and that it ought to be affirmed. 

AFFIRMED. 

[Opinion adopted April 28, 1885.] 





T. & P. Ry Co. v. M. S. Curry. 
(Case No. 534.) 


1, DAMAGES — ALLEGATIONS — IMPLIED DAMAGES.—The general allegation of 
damages will suffice to let in proof, and to warrant recovery of all such dam- 
ages as naturally and necessarily result from the wrongful act complained 
of; the law implies such damages. But where damages do not necessarily 
result from the act complained of, and consequently are not implied by law, 
the plaintiff must state in his petition the particular damage sustained, in 
order to introduce testimony in regard to it; this rule is to avoid surprise. 

. SAME.— But when, as in this case, severe injuries to the person are shown to 
have existed, the law infers that physical pain resulted therefrom, since the 
adverse party is presumed to know the ordinary operation of natural laws. 

3. SAME.— The same is true as to mental suffering, for it is contrary to experi- 
ence and the laws of nature that an ordinary person should sustain great 
bodily injury without mental pain resulting therefrom. 

4, EVIDENCE — PRACTICE.— Where there was a failure to use due diligence to 
offer evidence at the proper time, it was not error to refuse to admit it 
during the argument of the case. 

5, EVIDENCE.— No proof is required to be made of those things which every per- 
son is presumed to know; and since it is not required that proof be made of 
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a fact necessarily resulting from facts proved, it follows that it is not necegs- 
sary to allege the resulting fact. Following Phillips v. Hoyle, 4 Gray, 571; 
Folsom v. Town of Underhill, 36 Vt., 592; I. & St. L. R’y Co. v. Stables, 67 
Ill., 820; Chicago, B. & Q. R’y Co. v. Warner, 18 Am. & Eng. R’y Cases, 
1038. 


Arprat from Tarrant. Tried below before the Hon. M. D. Priest, 
Special Judge. 
The opinion states the facts. 


Davis, Beall & Rogers, for appellant, cited: International & 
Great Northern Railway v. Irvine, Texas Law Review, vol. 5 (Feb- 
ruary 17, 1885), p. 89, citing following cases: Bristol, etc., Co. », 
Gridley, 28 Conn., 201; Vanderslice v. Newton, 4 N. Y., 130; Bald- 
win ». N. Y. Nav. Co., 4 Daly, 314; Burrell v. N. Y. & 8S. 8. Co, 
14 Mich., 34; Lewis v. Paull, 42 Ala., 136; Lindsey v. Dempsey, 45 
Ind., 247; Gay v. Winter, 34 Cal., 153; Herin v. McCaughin, 32 
Miss., 17. 


Ball & MeCart, for appellee, cited; Whalen v. R. R., 60 Mo., 323; 
Pennsylvania & Ohio Canal Co. v. Graham, 63 Penn. St., 290; T. 
W. & W. KR. R. v. Braddley, 54 Ill, 19; Mildway v. C. & N. W. R. 
R., 36 Ia., 46; Fairchild v. Stage Co., 13 Cal., 599; McKenley ». 
C. & N. W. R. R., 44 Ia., 414; Craker v. C. & N. W. R. R., 36 
Wis., 677; Seeger v. Town of Barkmonstead, 23 Conn., 98; Hewlett 
w. Crochey, 6 Taunt., 277; Sutherland on Damages, vol. 3, 259-268; 
Thompson on Carriers of Passengers, 570; Field on Damages, sec. 
667; Sedgwick on Damages, 35, 36. 


Srayton, Associate Justice.— The petition alleges that while the 
appellee was a passenger in one of the appellant’s cars, “through its 
carelessness, gross negligence and default, the said car was run off 
the track of said railroad and thrown down the embankments 
thereof, so that said plaintiff thereby became sick and was greatly 
injured, cut, bruised and wounded internally and externally, about 
his hip and spine, and was wholly unable to attend to the transac- 
tion and performance of his usual and necessary business, and has 
so continued from then until now. And plaintiff avers that by 
reason of said injuries he has become permanently disabled and a 
cripple for life, and will never recover from the effects thereof, to 
his actual damage $20,000,” ete. 

There was no special demurrer to the petition, except in so far as 
it sought to recover exemplary damages, and in this respect a de- 
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murrer to the petition was sustained. The evidence was sufficient 
to show that the injuries resulted from the negligence of the appel- 
lant, and that they were of the character alleged. 

The court, among others, gave the following charge to the jury: 
“Tf you find for plaintiff you may take into consideration, in esti- 
mating damages, if any have been shown by the testimony, mental 
and physical pain and suffering, the nature, extent and probable 
duration of the injury, and any impaired capacity to earn money or 
pursue an occupation.” 

It is not claimed that this charge was erroneous as a legal prop- 
osition applicable to the measure of damages in cases founded on 
personal injuries; but it is claimed that in the absence of some 
pleading setting up mental suffering as an element of damages in 
this case, the jury should not¢have been permitted to consider it. 

The rule regulating pleading in this class of cases is thus stated: 
“The general allegation of damages will suffice to let in proof and 
to warrant recovery of all such damages as naturally and necessarily 
result from the wrongful act complained of; the law implies such 
damages; that is, damages of that sort, and proof only is necessary 
to show the extent and amount. But where damages actually sus- 
tained do not necessarily result from the act complained of, and 
consequently are not implied by law, the plaintiff must state in his 
declaration the particular damage which he has sustained, for notice 
thereof to the defendant; otherwise the plaintiff will not be per- 
mitted to give evidence of it on the trial.” 3 Sutherland on Dam- 
ages, 426. The same rule is adopted by Mr. Sedgwick, who refers 
to the more enlarged and particular statement of the rule made by 
Mr. Chitty as the correct rule and exposition of the reasons on which 
itis based. 2 Sedgwick on Damages, 606. 

This is a just rule of pleading; for it requires the person seeking 
relief, by his pleadings, to inform the adverse party of the facts 
upon which he intends to rely for a recovery, thereby avoiding 
surprise. 

The rule, however, is satisfied when from the facts stated the law 
infers other fact or facts; for whatsoever the law infers from a given 
state of facts, the adverse party is presumed to know, and must take 
notice of, whether it is specially pleaded or not. 

The law infers, when such injuries to the person are shown to 
have existed as are alleged and proved in this case, that physical 
pain resulted therefrom; for by common observation we know that 
in the ordinary operation of natural laws, pain is a necessary result 
of such injuries, unless the condition of the injured person be 
abnormal, which will not be presumed. 
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This is equally true as to mental suffering; for it is contrary to 
common experience and the laws of man’s existence and nature that 
any sane, healthy and robust person by physical injuries may be 
made a cripple for life in a matter affecting his health, comfort or 
capacity, without mental pain resulting from the changed condition. 

No proof is required to be made of those things which every per- 
son is presumed to know, and, as it is not required that proof be 
made of a fact necessarily resulting from facts proved, then it is not 
necessary to allege the resulting fact, for it is understood to be 
averred by the averment of the facts from which it necessarily 
results. 

This rule has been often recognized: in actions for personal in- 
juries. Phillips v. Hoyle, 4 Gray, 571; Folsom v. Town of Under- 
hill, 36 Vt., 592; I. & St. L. R. Re Co. v. Stables, 62 IIl., 320; 
Chicago, B. & Q. R. R. Co. v. Warner, 18 Am. & Eng. R. R. Cases, 
103; Wright v. Compton, 53 Ind., 342; 1 Sutherland on Damages, 
766; 3 id., 259-268, 426; 2 Wharton’s Evidence, 1293-1296. 

We are referred to the case of I. & G. N. R’y Co. v. Irvine, 5 Tex. 
Law Rev., 89, as a case establishing a rule different to that stated 
above. 

While the general rules applicable to cases of this character are 
correctly stated in that case, it may be true that there are expres- 
sions in the opinion which, as applicable to the averments of the 
petition, would be a misapplication of the law; however correct the 
decision may have been under the facts of the case. 

The rejected testimony of the witness Green was not offered until 
counsel for the plaintiff was making the closing argument, although 
the counsel for the appellant knew that the witness was on the train 
at the time the accident by which the appellee was injured occurred, 
and that he was in court during the trial. 

We find no bill of exceptions taken to the ruling of the court in 
rejecting the evidence, and might very properly refuse to revise the 
action of the court below in this respect. 

We deem it proper, however, to say that there was no error in 
the ruling of the court for several reasons. 

There was evidently a failure to use due diligence to offer the 
evidence at the proper time, and, in such case, the ruling of the 
court below, in refusing to admit the evidence, would not authorize 
a reversal of the judgment, even if it appeared that the evidence 
was admissible and important. 

The evidence sought to be introduced, however, was so remote 
that it is exceedingly doubtful if it should have been admitted if 
offered at the proper time, for it in no manner identified the person, 
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of whom the witness spoke, as the plaintiff in this case, and with- 

out such identification, it being shown that many persons were in- 

jured at the same time and place, the evidence was irrelevant. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
(Opinion delivered April 28, 1885.] 





Harrtson Macurne Works v. Gro. J. Recor. 
(Case No. 5262.) 


1, STATUTE OF LIMITATIONS.— The statute of limitations runs from the time a 
cause of action accrues, and no matter what causes a note to become due, 
the maker can avail himself of any failure to sue within the period of limita- 
tion. The statute of limitations is intended to compel the settlement of 
claims within a reasonable time after their origin and while the facts are 
fresh in the minds of the witnesses. 

2, Same.— To allow a holder to treat a claim as due at a later date than the 
maker has agreed that it should mature would destroy the purpose of the 
statute, since the evidence for the enforcement of the claim might be pre- 
served, while that for its resistance might be destroyed. 

3. Same.— When by the terms of a contract option is given to a creditor to bring 
suit for the entire debt upon the non-payment of an instalment, and he fails 
to bring such suit, the debtor may possibly be justified in supposing that the 
creditor has elected not to take advantage of the forfeiture, if forfeiture it is, 
and may be chargeable with knowledge that limitation will not be com- 
puted, as against the entire debt, from the date of the failure to makea part 
payment.» But when the contract gives no such option to the creditor, he 
cannot postpone the maturity of the debt and waive the forfeiture, but the 
statute runs from the date of the first failure to pay an instalment, 


Arrrat from Tarrant. Tried below before the Hon. A. M. Car- 
ter, Special Judge. 
The opinion states the facts. 


Jas. C. Scott, for appellant, cited: R. 8., arts. 3205 and 8216; 
Fisher v. Phelps, 21 Tex., 556-560; Phillips v. Holman, 26 Tex., 
281, 282. 


Furman & Steadman, for appellee, cited: Parsons on Bills and 
Notes, vol. 2, p. 644; Hemp v. Garland, Fisher’s Common Law 
Digest, vol. 3, p. 5487. 


Wut, Curr Justice.— Eliza M. Hicks and J. Reigor executed 
to Harrison & Co. two promissory notes each for $700, one payable 
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January 1, 1879, and the other January 1, 1880, and each contain- 
ing an agreement to the effect that a failure to pay that note when 
due should mature both notes. 

This suit was commenced upon these two notes more than four 
years after the maturity of the one first falling due, and the statute 
of limitations having been pleaded, the question is: Was suit upon 
the last barred ? 

That the effect of the agreement was to authorize suit or givea 
right of action upon the last note at the same time that it could be 
commenced upon the first cannot be doubted. [By the express terms 
of our statute of limitations it commences to run from the time 
when the cause of action accrues. 

It is immaterial from what cause a note becomes due so far as the 
right of the holder to enforce it by suit is concerned. 

It would seem to follow as a necessary corollary that the maker 
can, in the one case as in the other, avail himself of any failure to 
sue within the period of limitation. 

The purpose of statutes of limitation is “to compel the settle- 
ment of claims within a reasonable period after their origin, and 
while the evidence upon which their enforcement or resistance rests 
is yet fresh in the minds of the parties or their witnesses.” Wood 
on Lim., § 5. 

If the holder of a note may, at his option, treat the claim as 
due at a later date than the maker has agreed that it shall mature, 
and thus prescribe a different date at which it shall be barred, the 
evidence for its enforcement may be preserved, whilst that for its 
resistance may be destroyed, and thus the purpose of the statute be 
wholly defeated. 

In the case of Hemp »v. Garland, 45 E. C. L., 519, it was held that 
though the contract left it optional with the plaintiff to sue or not 
for the whole debt upon default in the payment of any one instal- 
ment of principal or interest, the statute would commence to run 
from the date of such default upon the whole demand. This is put 
upon the principle that limitation runs from the time when the 
action might have been brought; and that the option of the plaint- 
iff could not affect the right of the defendant, who might well 
sonsider the action as accruing from the time that the plaintiff had 
a right to maintain it. 

We have not found any case holding a contrary doctrine. This 
case has been somewhat criticised, on the ground that the facts 
brought it within the principle that no one is bound to take advan- 
tage of a forfeiture; that the creditor is not compelled to treat the 
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whole debt as due, and that the decision puts the statute in motion 
against the creditor’s will to defeat his claim. Wood: on Lim., p. 
296. Admitting this to be a correct view, it cannot affect the pres- 
ent case. Here no option was left to the creditor; he was forced 
to treat the debt as due. It is true he was not obliged to bring suit 
upon it upon default in payment-of the first note; neither is any 
creditor compelled to sue upon a claim so soon as it becomes due. 
3ut the statute was put in motion without consulting his wishes, 
by the very terms of the contract, which neither party had any 
right to change without the consent of the other. 

When suit is left to the option of the creditor, and he fails to 
bring his action for the whole debt upon the non-payment of one 
instalment, the debtor may possibly be authorized to construe this 
as an exercise of option in favor of postponing the maturity of the 
unpaid instalments. He may be justified in supposing that if he 
had incurred a forfeiture, the creditor had elected not to take any 
advantage of it, and may be chargeable with knowledge that lim- 
itation would be computed accordingly. 

But if the creditor cannot postpone the maturity of the debt, and 
hence cannot waive the forfeiture, if such it can be termed, the 
debtor cannot, of course, be charged with notice that he has done 
so. lle must regard his rights under the statute of limitations as 
still governed by the terms of the contract, and after the statute 
has interposed its bar by the lapse of the prescribed time from the 
maturity of the contract as provided by the parties, the creditor can- 
not claim that he waived the forfeiture, and extended the time for 
payment, without the knowledge of the debtor, and thereby defeat 
a legal defense to which the latter would be otherwise fully en- 
titled. 

We are of opinion that there is no error in the judgment, and it 
is affirmed. 


AFFIRMED. 
(Opinion delivered April 28, 1885.] 
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Ture Texas & Pactric R’y Co. v. F. M. Meparis. 


CL “6 (Case No. 5261.) 

1. SEPARATE PROPERTY.—In this state the husband may sue alone for the re- 
covery of the wife’s separate property, and recover damages occasioned by 
injury to such property. 

. NEGLIGENCE PER SE.— It is not negligence per se in a railway company to 
allow grass and weeds to grow and accumulate upon its right of way, in the 
absence of a statute forbidding it. Nor is the fact that sparks are permitted 
to escape from a moving engine negligence per se. In the operation of 
trains, etc., such companies are required to exercise that degree of prudence 
which, under like circumstances, a reasonably cautious person would ex- 
ercise. 

8. SPECIAL CHARGES.—It is not error to refuse special charges which are em- 

bodied in the general charge. See charge of court below. 


Li) 


Arreat from Parker. Tried below before the Hon. A. J. Hood. 

July 11, 1883, Medaris brought suit against the railway company 
to recover damages for negligent burning of his pasture fence and 
grass. 

January 29, 1884, by first amended petition then filed, he alleged 
that the land upon which the fence and grass were destroyed be- 
longed to his wife, Mary H. Medaris, and seeks the recovery in the 
right of his wife, alleging that the company negligently permitted 
grass and weeds to grow and accumulate upon its right of way, and 
then negligently permitted sparks to escape from passing engines, 
and set the same on fire, which immediately communicated the fire 
to said lands of his wife and destroyed the fence and grass as 
charged. 

Appellant answered by exceptions and plea of not guilty. 

The case was tried August 16, 1884, and verdict was returned and 
judgment entered for appellee for $400. 

The court charged in effect that, if the railroad company used 
that degree of care and prudence in running its engines, with ref- 
erence to plaintiff’s grass and fencing along its route, by keeping 
its right of way free from combustible matter, which railway com- 
panies of usual care and prudence commonly used under like cir- 
circumstances to those in this suit, then defendant was not liable. 
But if the defendant so operated its engines that it did not observe, 
with reference to the safety of plaintiff’s grass and fencing, that 
degree of care and prudence that is commonly used by railway 
companies under like circumstances, and did not keep its right of 
way in as safe condition, with reference to fire, as such companies 
usually did under like circumstances, and that plaintiff was damaged 
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as alleged, it would be their duty to find for the plaintiff. If the 
evidence failed to establish negligence on the part of defendant, or 
that plaintiff’s property was destroyed by such negligence, or that 
plaintiff was thereby damaged, they would find for defendant. 
That by the term negligence, as used in this charge, was meant a 
want of that degree of care, caution and prudence which ordinary 
men commonly use under like circumstances, with reference to 
safety of property. 


B. G. Bidwell, for appellant, on the proposition that the recovery 
should nave been in the wife’s right, cited: 30 Tex., 104; 46 Tex., 
408; 13 Tex., 928; 4 Tex., 20; Story, Eq. Pl., 40. 

On negligence, he cited: 33 Ia., 187; 32 N. Y., 339; 27 Ga., 481; 
73 Pa., 121; 36 N. J.,553; 31 Ind., 141; 7 Kan., 308; 50 Cal., 176; 
34 Ohio, 96. 


McCall & McCall, for appellee, on the recovery being in the wife’s 
right, cited: R. S., § 1204; Ezell v. Dodson, Law Rev., vol. 2, 338; 
Cannon v. Hemphill, 7 Tex., 184; Clay v. Power, 24 Tex., 304. 

On negligence, they cited: Railroad Co. v. Parker, 50 Tex., 330; 

tailroad Co. v. Oram, 49 Tex., 341. 


Warts, J. Com. Arp.— In this state the husband may sue alone fo 
the recovery of any separate property belonging to the wife. KR. &., 
art. 1204. And also to recover damages occasioned by injuries to 
such property. 

For the purposes of this suit, the evidence clearly showed that 
the title to the land was in Mrs. Medaris, and it was not necessary 
for the court to do more than instruct the jury as to the principles 
of law applicable to the contested issues. 

The destruction by fire of both the grass and fence was clearly 
shown, and also that the fire was occasioned by escaping sparks 
from the engines of appellant. 

It is not negligence per se in a railway company to permit grass 
and weeds to grow and accumulate upon its right of way, in the 
absence of a statute requiring these to be removed from the right of 
way. " 

Nor is the fact that sparks may escape from a moving engine 
negligence per se. 

These companies, the same as natural persons, are required to so 
use their own property as not to unnecessarily injure that of others. 
But in the operation of trains, etc., such companies are required to 
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exercise that degree of prudence which, under like circumstances, a 
reasonably cautious person would exercise. 

While perhaps the rule announced in the charge as given would 
not in all respects be as stringent as that stated above, still the 
errors, if any, are such as appellant could not be heard to assert, 
In this particular the charge was perhaps more favorable to appel- 
lant than the case would authorize. At any rate there is no error 
in the charge against appellant. 

Upon the case as presented the measure of damages would be the 
value of the fence and grass destroyed. The negligence of the ap- 
pellant was affirmed by the jury, and an inspection of the record 
will show that the finding is sustained by the evidence. 

The special charges asked and refused, so far as applicable to the 
case made, were embodied in the general charge, and it was not 
error to refuse them. 

As to the amount of the injury, there is some conflict in the evi- 
dence, but the verdict is amply sustained by the evidence. 

After a careful examination of the record, we have been uaable 
to find any such error as ought to work a reversal of the judgment, 
and therefore recommend its affirmance. 

JUDGMENT AFFIRMED. 

[Opinion adopted April 28, 1885.] 





Jo B. Roserrs rr au. v. Nat Sirn et AL. 
(Case No. 5325.) 


1, IMPERFECT TITLE.—If one party to an agreement promises to convey a cer- 
tain tract of land, the party to whom the promise is given is not bound to 
receive an imperfect title to such Jand, or an estate in remainder after the 
determination of a life estate in another. 

2. PROMISSORY NOTE — INTEREST.— A note was given due six months after date 
‘‘without interest” on a contract, under which six months were allowed the 
makers of the note to perform certain stipulations necessary to the comple- 
tion of the contract. Held, that the effect of the note was the same as if 
the words ‘‘ without interest” had not been inserted, and that the note bore 
interest from the date of its maturity. 


AprrreAt from Grayson. Tried below before the Hon. Richard 
Maltbie. 

This suit was commenced August 19, 1882, by Nat Smith and 
Pelle Smith, his wife, against Jo B. Roberts and his wife, Florentha 
Roberts, to recover the amount of a promissory note, by defendants 
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to ose dated March 8, 1879, payable six months from date, 
for $540.53, “ without interest,” and to foreclose a vendor’s lien for 
its amount upon two tracts of land in Grayson county, for the pur- 
chase money of which it was given. 

Defendants, by amended original answer, set up a written agree- 
ment contemporaneous with the note, and on the same sheet of 
paper, providing that it might be discharged by conveyance of an 
undivided one-eighth interest in certain ‘land i in Tennessee known 
as the Lankford ‘homestead, which was to be valued by appraisers, 
and the difference between the appraised value and the note, paid 
by Smith or Roberts, as the case might be. 

Defendant alleged a valuation under the contract showing $646.97 
due to Smith in excess of the note sued on, and tendered a deed on 
its payment, claiming to have always been ready to carry out such 
contract. 

Plaintiffs replied by supplemental petition that defendants had 
no interest in the Tennessee land except what Florentha Roberts 
had under the will of her deceased father, Lankford. That this 
was not an undivided one-eighth, but was subject to the life estate 
of her mother, Permelia Lank ford, who was in possession of the 
premises. 

They alleged that the valuation made was fixed upon the entire 
one-eighth interest, and in ignorance of the life interest of the 
mother, and that tender of performance was too late. 

Defendants in reply claimed that the delay was due to plaintiffs’ 
failure to furnish description of land for the deed as agreed, and to 
an extension of the time of performance, and that the condition of the 
title to the Tennessee land was known to plaintiffs at the time of 
making the contract. 

The cause was tried before a jury, and plaintiffs, under the in- 
struction of the court, recovered judgment for the amount of the 
note, $540.53, with interest from September 12, 1879, being $218.61, 
and for the foreclosure of the vendor’s lien. 


A. E. Wilkinson and A. C. Turner, for appellants, cited: Hopkins 
v. Crittenden, 10 Tex., 189. 


Hare & Head, Woods & Wilkins and F. C. Dillard, for appellees, 
on the question of interest, cited: R. §., art. 2976; 2 Pars. on Notes 
and Bills (2d ed.), p. é “a4 Daggett v. Pratt, 15 Mass., 177; Hacken- 
berry v. Shaw, 11 Ind., ; Parvin v. Hoopes, 1 Morris, 294; Hor 
v. Nash, 1 Ia., 204. 
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On the sufficiency of the deed, etc., they cited: Short v. Aber. 
nathy, 42 Tex., 94; Dumas v. Hardwick, 19 Tex., 238; Smith », 
Falwell, 21 Tex., 466; Baker v. Todd, 6 Tex., 273; Fleming v. Nall, 
1 Tex., 246; Chevallier ». Buford, 1 Tex., 503; Vardeman v. Law- 
son, 17 Tex., 10; Greenwood v. Ligon, 10 Sm. & M., 615; Brown », 
Gamon, 14 Me., 276; Clark v. Redman, 1 Blackf., 380; Watkins », 
Rogers, 21 Ark., 298; Davidson v. Van Pelt, 15 Wis., 341. 


Wize, Curr Justice.— It does not seem to be disputed but that 
the contract between Smith and Roberts called for a valid and war- 
ranty title to the land in Tennessee, derived by Mrs. Roberts under 
the will of her father. Indeed, this is the construction placed by 
this court upon such words as were used in this contract, in describ- 
ing the character of deed that the appellants were to make to Smith 
for the Tennessee land. Vardeman v. Lawson, 17 Tex., 10. 

At the time of making the contract the parties supposed that the 
appellants could convey a perfect title to the land, and did not know 
that Mrs. Roberts’ interest was subject to the life estate of her 
mother. They contracted under this mutual mistake of facts, and 
it was the clear intention that only an absolute conveyance of a per- 
fect title could have been contemplated by them. 

It was the duty of the appellants to discharge the note sued on 
according to the agreement between the parties — to tender a good 
and full title to the land so soon as it was appraised. It was not 
the duty of the appellees to perfect the title in Roberts and wife, or 
to see that the interest of Mrs. Roberts was properly appraised. 
If an imperfect title was offered them they were not bound to re- 
ceive it, and when it became certain that it was out of the power 
of the appellants to convey a good title, then the appellees were 
authorized to bring suit upon the note. The contract was one 
which Roberts and wife could discharge at maturity by conveying 
a fee-simple title to the Tennessee land. In case of a failure to do 
this, the right of the appellees to enforce the payment of the note 
in money became absolute. 

They did not tender any title whatever down to the date of the 
commencement of the suit, nor did they down to the date of the 
judgment tender such a title as Smith was bound to accept. They 
offered no deed whatever till they pleaded to this action, and then, 
instead of a deed conveying a fee-simple title, they tendered one con- 
veying an estate in remainder after the determination of a life estate 
in another. Upon no principle of law or equity were the plaintiffs be- 
low deprived of their right to recover upon the note by the tender 
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of an incomplete title, more than four years after the note had 
matured, and nearly a year after suit brought for the recovery of 
the money due upon it; and this more especially where the tender 
was upon condition that the plaintiffs should be compelled to pay 
for the defective title the same price they had agreed to give for a 
complete and perfect fee-simple estate in the land. 

There is nothing in the point taken that the payment of the money 
had been indefinitely extended by what occurred between Smith 
and Roberts about the time the note felldue. At that time neither 
of the parties supposed that Mrs. Roberts’ title to the land was not 
a perfect title. The extension was asked because Roberts could not 
give a description of the land in his deed for want of the field-notes. 
The extension was therefore given for the purpose of allowing him 
time to procure a description of the land, and lasted no longer than 
was necessary for that purpose. it would be unreasonable to sup- 
pose that either party had in view an extension for the purpose of 
allowing the appellants time to prepare and offer an imperfect title 
to the land, or that it would have been given, had it been known 
that such was the only title the appellants would have to offer at 
any time. As this was the character of title finally tendered, we 
cannot see what importance can possibly be attached to the supposed 
extension. 

The note sued on was payable six months after date without inter- 
est. It is settled law that where a contract bears an agreed rate of 
interest from date, it will bear the same rate after maturity. But it 
has never been held that if a note expressly provides that it shall 
carry no interest from date, that interest shall not be calculated upon 
it after maturity. It would require an express contract in plain 
terms to this effect, or the circumstances should clearly demand such 
a construction, to deprive the payee of his interest on such a contract 
after it became overdue. ‘“ When expressed, the words used by the 
parties determine their rights; and, if they require construction, 
this is generally, if not always, in favor of interest.” 2 Pars. on 
Bills and Notes, 392. 

The meaning of the present note is the same as if the words 
“without interest ” had not been used. In that event it would have 
borne interest from maturity, but not from date. The parties to 
the note were making a settlement and agreement in which six 
months were to be allowed to the makers of the note to perform 
their part of the stipulation. It was important that the makers 
should have such reasonable time within which to ascertain the 


value of the land with which the note was to be discharged, and to 
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make a deed for it to the payees as provided in the agreement. It 
must have been important to the payees that the execution of the deed 
should not be indefinitely postponed. These circumstances account 
for the insertion of the words “ without interest” in the note. They 
were, doubtless, inserted to give assurance that no interest should run 
against the makers during the time within which they were to make 
the title, but not to postpone indefinitely the right of the payees 
to receive the deed, and at the same time deprive them of all in- 


_ terest upon their money during the delay. The terms of the note 
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not providing against interest after maturity, and the circumstances 
of its execution not demanding that it be construed so as to deprive 
the plaintiffs of such interest, but quite the contrary, we think there 
was no error in finding for the plaintiffs the amount of interest 
incorporated in the judgment. 

What we have already said as to the extension claimed by the 
appellants disposes of that point so far as it affects the question of 
interest. The jury, under the charge of the court, found that no 
postponement had been agreed to by Smith, and this finding is 
fully warranted by the facts. Even if the extension had been 
given, we have seen that its purposes were never fulfilled by the de 
livery or tender of a sufficient deed. Hence, we think, the appel- 
lants should pay interest as if no extension of time had been 
allowed — that is, from the maturity of the note. 

There is no error in the judgment, and it is aflirmed. 


at AFFIRMED. 
[Opinion delivered April 28, 1885.] 





Wma. Woops v. W. A. Hurrman. 
(Case No. 5365.) 


1, AMENDMENT — NEW CAUSE OF ACTION —Costs.—A suit was brought to re- 
cover the value of machinery alleged to have been wrongfully converted by 
defendant. Afterwards by amendment the plaintiff charged that the de- 
fendant wrongfully procured an attachment to issue and to be levied on the 
machinery, and had it sold for a nominal price to satisfy a debt due from 
plaintiff to defendant, whereby he was damaged by having the property 
thus sold sacrificed. Held, that the amendment presented a new cause of 
action, and plaintiff was chargeable with all costs incurred up to the filing 
of the amendment. The right to amend, changing the character of the 
action, existed. 

2. LimiTaTion.— The limitation of two years applies to an action to recover 
damages claimed on account of the seizure and sale of property under an 
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attachment wrongfully sued out. In such a suit the cause of action could 
not have accrued at an earlier period than the date when the property was 
seized under the writ. 

3. ATTACHMENT.— An attachment is wrongfully sued out when the facts on 
which it is based do not exist, and the defendant in attachment can recover 
whatever actual damages he sustains by the seizure of his property under 
the writ thus wrongfully obtained. 

4, DaMAGES.— In a suit to recover damages caused by the sacrifice of property 
by sale under an attachment wrongfully sued out, the fact that other ground 
for attachment than that mentioned in the writ existed, while it might per- 
haps be pleaded and shown in mitigation of damages, would not constitute 
a defense to the action. 


5. Same.— The irregularity of the proceedings under which property is thus 
wrongfully seized and sacrificed can constitute no defense in an action for 
damages. 


Arrrat from Tarrant. Tried below before the Hon. M. D. Priest, 
Special Judge. 


Furman, Steadman & Capps, for appellant, that the court erred 
in sustaining the general demurrer, cited: Culbertson v, Cabeen, 
29 Tex., 247; Cahn v. Bonnett, Texas L. Rev., vol. 5, No. 7, p. 93; 
Stegall v. Huff, 54 Tex., 193; Murchison v. White, 54 Tex., 78. 

That it erred in its ruling on limitation, they cited: Burr ». 
Lewis, 6 Tex., 78; Hale v. Ames, 15 Am. Dec., p. 150; Portland ». 
tead, 11 Allen, 231; Woodbury v. Long, 8 Pick., 542. 


Carter, Wynne & De Berry, for appellee, cited: McNeill ». 
Hallmark, 28 Tex., 157; Freeman on Judgments, sec. 126 and note; 
Drake on Attachments, sec. 743 and note. re 


Witte, Curr Justice..— This suit was originally brought to re- 
cover the value of some machinery of the plaintiff, alleged to have 
been wrongfully converted to the use of the defendant. Subse- 
quently, by an amended petition, it was changed into a suit to re- 
cover damages for wrongfully suing out an attachment, and levying 
the same upon the machinery, and having it sold at a nominal price 
to satisfy a debt due from the plaintiff to the defendant. 

This was, of course, a new cause of action, and should subject 
the plaintiff to the payment of all costs of suit accruing down to 
the date of filing the amended petition. 

In passing, too, upon the special demurrer setting up limitation, 
time must be computed from the accrual of the cause of action down 
to the filing of the amendment. 

But the right to set up a new cause of action subject to the pay- 
ment of costs and to the right of the defendant to plead any de- 
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fense accruing down to the date of the pleading, changing the 
nature of the suit, is now too well settled to require further notice, 

We have held that it requires two years to bar an action of this 
character. Bear Bros. & Hirsch v. Marx & Kempner, infra. 

If we can compute time from the day when the machinery was 
seized under the attachment, viz., the 12th of December, 1882, the 
action was not barred, for the amended petition was filed on the 9th 
of December, 1884. 

The cause of action could not have accrued at any earlier date, as 
the appellant could not have sued for the loss of his property before 
it was taken under the attachment. As to whether or not his right 
of action accrued at a later date, it is not necessary for us to decide 
for the purposes of this case. As two years had not elapsed from 
the accrual of the cause of action to the time of filing the amended 
petition, the court erred in sustaining the special demurrer setting up 
the statute of limitations as a defense to the suit. 

‘Neither was the other special demurrer well taken. It is the law 
of this court that an attachment is wrongfully sued out when the 
grounds upon which it is based do not exist; and that the defendant 
in attachment is entitled to recover whatever actual damages he has 
sustained by the seizure of his property under the writ so wrong- 
fully obtained. Bear Bros. & Hirsch v. Marx & Kempner, 5 Tex. 
Law Rev., 158. 

The ground stated in this affidavit was that the appellant anda 
party jointly sued with him had transferred their property for the 
purpose of defrauding their creditors. This the petition denies, and 
alleges to be untrue in every respect. The claim of the plaintiff is 
for actual damages alone. 

The value of the property attached is alleged to have been $1,400. 
At the sale under foreclosure of the attachment lien it brought only 
$45. That the appellant was actually damaged to a large amount 
by the unlawful seizure and forced sale of his property is therefore 
perfectly apparent from the allegations of the petition. 

He did not claim damages for a malicious prosecution of the writ 
of attachment. 

To such an action it might perhaps be pleaded, at least in mitiga- 
tion of damages, that grounds of attachment other than those named 
in the affidavit existed at the time against the defendant in attach- 
ment. But under the previous decisions of this court allowing the 
recovery of actual damages in all cases where the affidavit is untrue, 
we do not think it would be any defense to an action for wrong: 
fully suing out the writ. The non-residence of the appellant at the 
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time the writ was sued out upon another ground is, therefore, of no 
importance upon the question of damages as claimed in the petition. 

The appellant, upon establishing the other allegations of the peti- 
tion, would be entitled to a recovery of actual damages, whether 
there was a strict compliance with the statute regulating proceed- 
ings in suits by publication or not. His damages, if any, arose from 
the conversion of his property under a writ of attachment wrong- 
fully sued out, and not from obtaining a judgment against him in 
an irregular manner. Had he been in court by personal service of 
citation, yet if a wrongful attachment sued out in the action had 
caused an illegal seizure and conversion of his property, he would 
still have been entitled to damages for the injury he had thereby 
saffered. 

We think the court erred in sustaining the appellee’s demurrers, 
and the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 
[Opinion delivered May 1, 1885.] 





S. L. Rournson er av. v. CarrrorntaA Dovrurr Er AL. 


(Case No. 5276.) 


1, EVIDENCE.— Where the question was what particular tree was referred to in 
a deed, evidence for the purpose was admissible to prove that the grantor 
had pointed out, at the time the deed was made, a certain tree as the one 
referred to in his deed, and that the deed was made with reference thereto, 

2, WARRANTY — CONSIDERATION — EsTOPPEL.— A father conveyed to his son, in 
consideration of natural love and affection, with warranty of title, a tract 
of land on which there was a deed of trust. At the sale under the deed of 
trust a third party bought the land and resold his title to the father. Held: 

(1) Protection will be given to those holding under such warranty as 
against the warrantor, his heirs, and those claiming under him with notice, 
Most of the states have gone still further, and decided that the subsequently- 
acquired estate will actually pass to the warrantees as if it had been origi- 
nally transferred by the deed. 

(2) Estoppel arising upon a breach of warranty is not restricted to those 
cases in which a personal action would lie against the warrantor, but exists 
whenever a valid conveyance having a covenant of warranty is executed. 

(3) Natural love and affection is a sufficient consideration to sustain the 
conveyance as between the parties to the deed, and to give effect to the cov- 
enants in the deed, 

8. BouNDARY.— What matters may be considered in determining the boundary 
of land is a question of law to be decided by the court, and not to be sworn 
to as a fact by a witness. 
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Argument for the defendants in error. 





Error from Collin. Tried below before the Hon. K. R. Craig, 
Special Judge. 

Suit of trespass to try title to six hundred and forty acres of 
land in Collin county, Texas, out of the James Osgood survey, 
Both parties claimed title under Ambrose Douthit, the patentee— 
the plaintiffs by deed made in 1857; the defendants by deeds made 
in 1860 and 1863. The plaintiffs’ deed was on record nearly three 
years before the first of the other two was made. There was no 
question of limitations or improvements in good faith, and a naked 
question of title was alone presented. The suit was filed on the 
15th day of July, 1875. There was a trial in June, 1878, and a 
judgment given for the defendants. In April, 1880, this was re 
versed by the supreme court, and a motion for a rehearing refused. 
The case was again tried before a jury in January, 1884, and a ver- 
dict and judgment rendered for the plaintiffs. 


Throckmorton & Brown, for plaintiffs in error, on hearsay and the 
inadmissibility of testimony against subsequent innocent purchasers, 
cited: Cheveral v. McCormick, 58 Tex., 446; Rhine v. Blake, 59 
Tex., 243; Woodward v. Suggett, 59 Tex., 621; Luter v. Rose, 20 
Tex., 639. 

On quitclaim deeds, they cited: Gilmore v. Hayworth, 26 Tex., 
91; Ackerman v. Smiley, 37 Tex., 215; Rogers v. Burchard, 34 
Tex., 452; Brannock v. Monroe, Pacific Reporter, vol. 4, 488. 

On the registration of a deed being constructive notice only, they 
cited: Taylor v. Harrison, 47 Tex., 454; McLouth v. Hurt, 51 Tex., 
115; Woodward v. Suggett, 59 Tex., 621. 


L. D. Murphy and Garnett & Muse, for the defendants in error, 
on the admissibility of testimony, cited: Hughes vw. Sandal, 25 Tex., 
164; Stanley v. Green, 12 Cal., 148; Atkinson v. Cummins, 9 How., 
484; Jackson v. Loomis, 19 John., 449; 1 Greenl. Ev., secs. 287-291; 
Notes to 4 Greenleaf’s Cruise, secs. 296, 297; Hempshire v. Price, 2 
Ves., 216; Douthit v. Robinson, 55 Tex., 69; Ragsdale v. Robinson, 
48 Tex., 379; Dunnegan v. Butler, 25 Tex., 501; Blake v. Dough- 

b] fo) > b] 9 SP 
erty, 5 Wheat., 359. 
On the exclusion of the deed of trust, they cited: Ackerman ». 
, . 

Smiley, 37 Tex., 211; Satterwhite v. Rosser, 61 Tex., 166; Mays »v. 
< ’ . : ’ § 
Lewis, 4 Tex., 38; Douglass v. Scott, 5 Ohio, 198; McCormeck 
v. Brown, 4 Watts, 60; Bean v. Welsh, 17 Ala., 731; White v. Pat- 
ten, 24 Pick.; Dove v. Oliver, 2 Smith’s Lead. Cases, 638; Rawlins’ 

Oase, 4 Coke, 50. 
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On the proposition that no consideration is necessary to the full 
operation of a deed according to its terms and character, they cited: 
Holliday v. White, 33 Tex., 447; Thomas v. Green, 11 Me., 318; 
Thatcher v. Omans, 3 Pick., 521. That adeed with covenants of war- 
ranty will pass the after-acquired title, whether it has any consid- 
eration or not, they cited: Gould v. West, 32 Tex., 338; Bush »v. 
Cooper, 18 How., 81; McCall v. Coover,4 Watts & Serg., 120; 
Cole v. Raymond, 9 Gray, 217. Thata quitclaim deed will not 
pass the after-acquired title, no matter how large the consideration 
may be, they cited: Harrison v. Boring, 44 Tex., 255; Jackson o. 
McCrocken, 14 John., 194. 


Srayton, Associate Justice.— This cause was before this court at 
a former term, and it was then held that the deed from Ambrose 
Douthit to his son Presley J. was not void for uncertainty in the 
description therein given of the land, and that the record of that 
deed gave constructive notice to subsequent purchasers. Douthit . 
Robinson, 55 Tex., 69. 

The same questions are again presented, but we see no reason to 
doubt the correctness of the conclusions formerly announced. 

An elm tree was called for in the deed, of which, if the true lo 
cality was shown, the western line of the tract conveyed would be 
easily established, and from this and the northern line the northwest 
corner accurately determined. The form of the survey, course, dis- 
tance and area being given, from that corner the true locality of the 
entire tract could be easily ascertained. 

It therefore became necessary to identify that tree, and proof was 
admitted to show that at the time the deed was made, for the pur- 
pose of enabling the person who wrote the deed properly to describe 
the land intended to be conveyed, the grantor pointed out a certain 
elm tree from which the western line was to run, in direction north 
and south, at a distance of one hundred and fifty varas east. 

The witness stated the act and declarations of the grantor at the 
time the deed was executed, and identified the tree to which the acts 
and declarations of the grantor referred. 

The objection made in various forms to this kind of evidence is 
based upon the idea that of the acts and declarations of the grantor, 
the defendants, who are subsequent purchasers from him, had no 
knowledge at the time they or those under whom they claim pur- 
chased ; and, hence, that the evidence was not admissible. 

As before said, the deed from Ambrose Douthit to his son, 
through which appellees claim, operated as notice to subsequent 
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purchasers, from the father, of the prior conveyance by him of 
whatever land was embraced in that deed, it having been duly re- 
corded; and the acts and declarations of the grantor were not 
offered for the purpose of affecting subsequent purchasers from him 
with notice of the true locality of the land, but for the purpose of 
clearly identifying the land through the identification on the ground 
of the objects called for in the deed. 

If the deed had called for a stake only at the beginning or other 
corner, or on a line, it certainly would have been proper to have 
shown that at the time the deed was made, a stake was actually put 
down by the grantor, or others in his presence, and his declarations 
accompanying the act to the effect that the stake so placed was the 
corner or on a given line. And if from any reason it afterwards 
became uncertain where such monument was placed, it would be 
proper to show that fact by any person who had knowledge. 

The declarations of the grantor, coupled with his act in pointing 
out the tree which he intended should be referred to in the deed 
which he was then about to make, as an object from which at least 
one line of the tract conveyed could be established by course and 
distance, was certainly admissible, in connection with the other evi- 
dence offered, for the purpose of showing the true locality of the 

land. 

The fact under investigation was: What particular tree was re- 
ferred to in the deed from Ambrose Douthit to his son? Proof of 
that fact might be made by evidence which showed that a particular 
tree was pointed out by the grantor; for there being no question of 
notice to be affected by this evidence, the sole inquiry was, Did the 
grantor declare that a certain tree was the one referred to in his 
deed, and was the deed made with reference to his declaration? 
1 Greenleaf, 108, 123; 1 Wharton’s Evidence, 262; Starkie, 55, and 
citations in notes to these references. 

On the trial of this cause the defendants proposed to prove that, 
prior to the making of the deed by Ambrose Douthit through which 
the appellees claim, he had executed a trust deed on the land to 
secure a debt due by him, which was duly recorded, under which 
the land was sold, prior to the purchases under which the appellants 
claim; and that at the sale thus made a third person bought the 
land, title to which was re-acquired by Ambrose Douthit by pur- 
chase prior to the time those under whom the appellants claim 
bought from him. 

This evidence was objected to by the appellees, on the ground 
that the deed made by Ambrose Douthit to his son was a warranty 
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deed through which they claimed that the after-acquired title to 
their father’s grantor inured to their benefit by reason of the war- 
ranty. 

The court sustained the objection. 

The deed from Ambrose Douthit to his son is as follows: 

‘ 2» Gan , . 
~ homage —— Know all Men by these Presents: 

“That I, Ambrose Douthit, of said county and state, for and in con- 
sideration of the natural love and affection I have for my son Pres- 
ley J. Douthit, of the same residence, I have bargained, sold, given, 
granted, alienated and conveyed, and do by these presents bargain, 
sell, alien and convey, unto my said son, Presley J. Douthit, six 
hundred and forty acres of land situated in Collin county, in said 
state, located, surveyed and patented in the headright certificate of 
James Osgood, the patent being No. 158, vol. 12: Beginning ata 
stake, or post, one hundred and fifty varas east of an elm tree on 
the north boundary line; thence south three-fourths of a mile toa 
post; thence east, north and west so as to make six hundred and 
forty acres, or include the above amount. 

“To have and to hold said lands with all the rights, tenements 
and appurtenances to the same belonging or in anywise appertain- 
ing to him, the said Presley J. Douthit, his heirs and assigns forever, 
and to his and their proper use and behoof; and I hereby covenant 
to and with the said Presley J. Douthit that I am seized in fee of 
said lands, that I have good right and authority to convey, and that 
I will forever warrant and defend the title thereto from all legal 
claims made or to be made therefor. 

“ Witness my hand and seal this 24th day of October, A. D. 1857. 

“ AmprosE Dovurarr.” 

The grounds on which the appellants claim that the deed should 
not have the effect to pass the after-acquired title of Ambrose Dou- 
thit is that no valuable consideration was paid to him for the land, 
and that therefore the deed can have no other or greater effect than 
a quitclaim. 

This deed is neither in form nor substance a mere quitclaim. 

Ambrose Douthit held title to the land at the time he conveyed 
to his son, but if, by any act done by him prior to making the con- 
veyance, he had incumbered the land with a valid lien through 
which title subsequently passed to another, then there was a breach 
in the covenant of his deed. Kelley v. Jenness, 50 Maine, 463; 
Gibbs v. Thayer, 6 Cush., 33. 






















































106 Rostinson v. Dovrurr. [Austin Term, 








Opinion of the court. 





Any such incumbrance it was his duty to discharge, the son not 
taking subject to it and with agreement to discharge it himself. 

If be had bought at the sale foreclosing the lien, his purchase 
certainly would have inured to the benefit of his son or those hold- 
ing through him, and so, by reason of the warranty which he had 
given; and the right of such person could not be affected by the 
fact that some other person purchased at the sale made under the 
trust deed, and subsequently conveyed to the warrantor. 

Whenever and however he obtained title through the lien existing 
at the time he made the warranty deed to his son, the same inured 
to make his warranty good. 

It is said by an eminent writer that “in most of the states it is 
held that the presence of a covenant of general warranty in a con- 
veyance will not only estop the grantor and his heirs from setting 
up an after-acquired title, but will, by force of the covenant, have 
the effect of actually transferring the estate subsequently obtained 
in the same manner as if it had originally passed by the deed.” 
Rawle on Covenants, 404. 

In this case it is unnecessary to inquire whether this be true to 
the full extent thus announced; for if the warranty operates only 
as an estoppel, creates the right to have the after-acquired title con- 
veyed, or has the effect of actually transferring the estate, protec. 
tion to those holding under such warranty will be given as against 
the warrantor, his heirs, and those claiming under him with notice, 
as fully in the one case as in the other. 

If the after-acquired estate actually passes by reason of the war- 
ranty, then that ends this case; and the same is true if the warranty 
only gives to persons holding through it the right to have a convey- 
ance from the warrantor; for in this state such an equitable title 
would prevail over the legal title of any one holding the after- 
acquired title through the warrantor with notice of his former con- 
vevance with warranty. 

If the estoppel arising from a warranty deed exists solely in those 
cases in which, upon breach of the warranty, an action would lie 
to recover the sum paid, it is evident, in this case, looking to the 
deed alone, that no estoppel would exist, for the deed does not pur- 
port to be upon valuable consideration. 

It is not believed, however, that the estoppel arising upon a breach 
of warranty is restricted to those cases in which a personal action 
would lie against the warrantor. Rawle on Covenants, 404, 427-446; 
Bigelow on Estoppel, 332, 380; 3 Washburn, 399, 407; and cases 
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cited by those authors. On the contrary, we are of the opinion 
that the estoppel exists in all cases as against a grantor and subse- 
quent purchasers from him with notice of the prior conveyance, 
when a valid conveyance, having such covenants as are found in the 
deed before us, is executed. 

If the deed for want of valuable consideration was not sufficient 
as between the parties to pass title, or for other reasons was void as 
between them, then no estoppel would exist. 

Natural love and affection is a sufficient consideration to sustain 
the conveyance as between the parties to the deed, and it would be 
singular indeed if such consideration was not sufficient to give effect 
to the covenants in the deed. 

It therefore becomes unnecessary to consider whether, outside of the 
deed, the evidence shows that a valuable consideration was paid for 
the land in controversy. 

These views lead to the conclusion that the court did not err in 
rejecting the evidence offered to show the after acquirement of title 
by Ambrose Douthit through the mortgage or trust deed which he 
executed before he made the conveyance to his son. 

The witness Byrne was not introduced to prove or “explain a 
fact in the science of which the witness is skilled,” but to obtain the 
statement of the witness as to his opinion of the course surveyors 
would pursue in locating the land conveyed in accordance with the 
calls in the deed. Such evidence was properly excluded on the 
grounds urged, and would have been inadmissible on the further 
ground that what matters may be considered in determining the 
boundary of land is a question of law to be decided by the court, 
and not to be sworn to as a fact by a witness. 

The remaining assignments of error relate to the giving of and 
refusing to give instructions, and have all been considered and dis- 
posed of in the matters hereinbefore noticed, and in the opinion in 
the case on the former appeal, and we see no good reason for revers- 
ing the judgment, and it is affirmed. 

AFFIRMED. 

[Opinion delivered May 1, 1885.] 
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E. P. Anperson v. B. D. Boyn. 
(Case No. 5373.) 


1, CAUSE OF ACTION — LIMITATION.— Suit was brought on a judgment, within 
ten years from its date, which the petition alleged was in full force, and on 
which plaintiff asked in his petition for judgment. Afterwards, and after 
the expiration of ten years from the date of the original judgment entry, 
the plaintiff amended his petition, alleging that the original judgment was 
dormant, and had lost its lien when suit was brought, and prayed for its en- 
forcement. The defendant raised the question of ten years’ limitation by 
demurrer, on the ground that the amended petition set up a new cause of 
action. Held: 

(1) The cause of action was the judgment on which a recovery was 
sought. 

(2) The fact that the amendment prayed for a larger remedy did not vary 
the cause of action. 

(3) The running of the statute of limitations was stopped by the institu- 
tion of the suit. 

2. JUDGMENT, SUIT ON.— A judgment which, though not dormant, has lost its 
lien, may be made the basis of an action to restore the lien either by seire 
facias or by action of debt. 

8. ATTORNEY — PRINCIPAL AND AGENT.— An attorney who represents a client in 
obtaining a judgment for money has, as such, no authority to bind his prin- 
cipal by agreeing to take anything else in payment. When such attorney 
accepted claims upon others in discharge of the debt, and informed his 
client that they were taken as collaterals, the only obligation imposed on 
the client was to use due diligence in their collection and application to the 
discharge of the judgment. 


Apprat from Ellis. Tried below before the Hon. Geo. Aldredge. 
The opinion, in connection with the statements contained in the 
syllabus, states the case. 


A. A. Kemble, for appellant, that the amendment set upa new 
cause of action, cited: Ayers v. Cayce, 10 Tex., 99; Smith v. Me- 
Gaughey, 13 Tex., 466; Henderson v. Kissam, 8 Tex., 46; Hopkins 
e. Wright, 17 Tex., 350. 


E. P. Powell, for appellee, cited: Rules of District Court (Amend- 
ment rule No. 12); 60 Tex., 266 and 422; 2 Pasch. Dig., art. 3962; 17 
Tex., 623; 40 Tex., 183; 54 Tex., 235; 58 Tex., 475. 


Wir, Carer Justice.— The amended petition, termed a trial 
amendment, set up the same cause of action relied on in the original 
petition, viz., the judgment obtained by Boyd against Anderson. 
That the one alleged that the judgment was in full force, and the 
other that it was dormant or had lost its lien, does not affect the 
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question. These were but the legal conclusions of the pleader, and 
whether the facts averred had the one effect on the other upon the 
judgment was for the court to determine upon the state of case 
made by the pleadings. Limitation therefore ceased to run against 
the judgment when the original petition was filed. Ten years not 
having then expired from the entry of the judgment, the action was 
not barred. 

We have already held that under the laws in force when this 
judgment was obtained, a scire facias might be sued out on a judg- 
ment which, though not dormant, has lost its lien. Masterson ». 
Cundiff, 58 Tex., 472. 

It was said in that case that the plaintiff is authorized to take any 
step known to the law to give full force and vitality to his judg- 
ment. The case before the court then, like the present, was that 
of a judgment not dormant by reason of the lapse of time, but which 
had lost its lien by a failure of the plaintiff to have executions issued 
in timely succession to each other. If the plaintiff can use any 
remedy calculated to secure the appropriate relief, he may resort to 
either a scvre facias or an action of debt. It is not important, there- 
fore, whether the present suit comes under the one denomination or 
the other. 

The defendant pleaded that after the original judgment was ob- 
tained he paid it, by transferring to plaintiff certain claims against 
other parties, and that these were accepted in satisfaction of the 
judgment. The judge below found that these claims were turned 
over to the attorney of the plaintiff, and whilst they were received 
by him in payment of the judgment, this fact was unknown to the 
plaintiff. The latter’s information, as derived from the attorney, 
was that the claims were placed with him as collaterals, the pro- 
ceeds of which when collected were to be applied to the satisfaction 
of the judgment. There is nothing in the record to show that Boyd 
authorized his attorney to receive the claims in payment of the 
judgment, or did any act to ratify his action in this respect. 

As the attorney had no authority to receive these claims in settle- 
ment of the judgment, his action was not binding upon Boyd, and 
the only effect that could possibly be given to it was to require of 
Boyd due diligence in the collection of the claims, and the applica- 
tion of their proceeds towards diminishing the amount due upon the 
judgment. Portis v. Ennis, 27 Tex., 574; Wright v. Daily, 26 Tex., 
730. 

In respect to one note only he appears to have been neglectful in 
enforcing a collection. That was a partnership claim of E. P. 
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Anderson and Geo. B. Anderson, and its transfer to secure the sep. 
arate debt of the former passed no title to Boyd, at least in the 
absence of the consent of his copartner. Goode v. McCartney, 10 
Tex., 193. 

Had this note been the separate property of E. P. Anderson, 
Boyd might have been chargeable with the whole amount of it, if 
its collection was prevented by any want of diligence on his part. 
As it wasa firm note the court below charged him with E. P. 
Anderson’s interest in it only, and credited that amount on the 
judgment. This was certainly as much as the defendant could 
claim, and the decision below is in this respect fully as favorable to 
him as the facts would justify. 

The appellee does not complain of the judgment of the court 
upon this subject, and we are not therefore called upon to take it 
into consideration. There is no error in the judgment and it is 
affirmed. 





AFFIRMED. 
[Opinion delivered May 1, 1885. 





Cuas. Burarss et AL. v. W. C. Harcrove. 


(Case No. 5404.) 


2 
\ a= . . ‘ , 
, “56 ', AcT oF Marcu 20, 1840 (ART. 1653, REVISED STATUTES), CONSTRUED.— The 


63 262 term ‘child or children,” as used in the above article, refers to descendants 

a in the first degree only, and if a husband or wife dies leaving grandchildren 

oh Pat but no children, the entire community estate passes to the surviving spouse. 

76%. ConTEMPORARY STATUTES.— From the beginning it has been the apparent de- 
sign of the legislature not to leave the words ‘child or children” to con- 
struction; when descendants were meant, the term ‘*‘ descendants” has been 
used, the same meaning never being attached to the words * child or chil- 
dren” without a provision in the statute that they should be taken in that 
sense, 

8. INTERPRETATION OF LAWsS.— When the words of a new statute differ mate- 
rially from those of a prior act upon the same subject, they are to have a 
different and not the same construction. 

4, SIGNIFICATION OF WORDs.— The Revised Statutes require that the ordinary 
construction should be put upon words, except words of art, or those used 
in connection with a particular trade or subject-matter. The term ‘ child 
or children,” not coming within the exception, must be presumed to be used 
in its ordinary sense. 

§. CIVIL LAW OF INHERITANCE.— Under the civil law the term “ children” in- 
cluded all descendants in a direct line. 

6. CONSTRUCTION OF STATUTES. — Though our statutes which refer to community 

rights were derived from the civil law, yet in construing the phraseology 
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which the legislature used in framing those statutes, the courts will not be 
confined to a civil law construction, but will resort to rules of interpretation 
well recognized in every system of laws. 

7%, Same.— Prior to the act of March 13, 1848 (Pasch. Dig., arts. 4641, 4642), the 
statutes regulating descent and distribution used the word ‘‘ descendants ” 
when descendants without regard to degree were meant; such meaning was 
never attached to the words “child or children,” under any previous stat- 
ute, except where the statute itself required it in terms. 

8. SAME.— Though cases may arise where the legislative intent is that the word 
**children ” should embrace other descendants, and that construction would 
be given by the courts, yet, when that word is used in such connection as 
to evince the legislative intent to limit it to its primary and ordinary mean- 
ing, the courts will not give it a different signification. 


Apres from Hopkins. Tried below before the Hon. E. W. Ter- 
hune, Special Judge. 

This was a suit brought by appellee for one-half interest in a 
tract of land, and for partition. Appellants pleaded not guilty 
and improvements made in good faith. The case was submitted to 
the court at the August term of 1884, and judgment rendered 
against appellants for one-half the land. 

The only assignment of error was that the court below erred in 
iolding that the words “ child or children” as used in the Revised 
Statutes, article 1653, included grandchildren. 

The court found the facts to be: that H.C. Cavenor married 
Mrs. E. Prewit, who at the date of the marriage had one child, Ann 
Prewit, by a former husband; there was no issue of the marriage 
of H. C. Cavenor and Mrs. E. Prewit; Ann Prewit married one 
Collins, and had by him two children, James and Thomas; Ann 
Collins and her husband died in 1869, and Mrs. E. Cavenor in 1870; 
H. C. Cavenor then married Permelia King, and died in 1881 leav- 
ing no issue; his second wife, Permelia, afterwards married Charles 
Burgess. The property in controversy was the common property 
of H. C. Cavenor and his first wife, Elizabeth Cavenor; all the 
parties had lived upon it, and at the time suit was brought Charles 
Burgess and his wife Permelia, defendants in the court below, were 
occupying and claiming it as a homestead. Ilargrove owned the 
title of James and Thomas Collins, the heirs of Ann Collins, who 
was the only child of Mrs. Elizabeth Cavenor and the issue of her 
tirst marriage with Prewit. 


W. P. Leuch, for appellants, on the construction of the statute, 
cited: R.S., art. 2165; 19 Tex., 321; 29 Tex.,2; 4 Kent’s Comm., 


sec. 345, notes F. and 1; Bouv. Dict., word “ Child.” 


Hunter, Putnam & Crawford, for appellee. 
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Wim, Curer Justice—This case involves a construction 6f 
article 1653 of our Revised Statutes, regulating the descent and dis- 
tribution of community property. That article is as follows: “Upon 
the dissolution of the marriage relation by death, all the common 
property belonging to the community estate of the husband and 
wife shall go to the survivor, if the deceased have no child or chil- 
dren; but if the deceased have a child or children, his survivor shall 
be entitled to one-half of said property, and the other half shall 
pass to the child or children of the deceased.” 

In this case the deceased wife left no child or children, but two 
grandchildren survived her, and the question is: Did these grand- 
children inherit her share of the community estate or did it pass to 
her surviving husband? 

This question is before us for the first time, and so far as we 
know, upon the precise facts presented, has never been adjudicated 
by the courts of any state having a system of laws regulating the 
community“estate of husband and wife similar to our own. 

It is a general rule of the common law that the words “ child ” 
and “ children” do not, in their natural and proper signification, in- 
clude a grandchild or grandchildren or descendants in a more remote 
degree. This rule is subject to some exceptions in cases of wills 
and other conveyances, when it is apparent that it was intended to 
give the expression a more extended signification. These excep- 
tions are generally and perhaps, universally confined to cases where 
it is necessary to so hold in order to give effect to the words of 
the instrument or to the evident intention of the party executing 
it. 2 Jarman on Wills, 135; 2 Redf. on Wills, 15-18; Crook ». 
Whitley, 7 DeG., M. & G., 490; Willis v. Jenkins, 30 Ga., 167; Me- 
Guire v. Westmoreland, 36 Ala., 594; Adams v. Law, 17 How., 417; 
Winsor v. Odd Fellows Ass’n, 13 R. L, 149. 

By the civil law, it seems, under the term children, are included 
all descendants in a direct line. 2 Domat’s Civ. L., art. 2793. 

It is insisted by counsel for the appellee that in construing the 
above section, we should follow the rule of the civil law, as our 
community statutes are derived from that system; or, if we adopt 
the common law rule, that we should give the words “ child or chil- 
din ” a liberal and extended meaning, as being more in accordance 
with the intent of the legislature in enacting the section under con- 
sideration. . 

We think the question before us is to be solved by a resort to 
principles of construction well recognized in every system of juris- 
prudence. 

The act of January 20, 1840, under which marital rights were 
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first regulated by statute in this state, provided that upon the disso- 
lution of a marriage by death, after payment of all debts contracted 
by the husband during the marriage, and debts contracted by the 
wife for necessaries during the same time, the remainder of the com- 
mon property should go to the survivor if the deceased had no de- 
scendant or descendants. Wart. Dig., art. 2410. 

So far as the persons upon whom the descent was cast upon the 
death of one of the spouses is concerned, the act is a substantial re- 
enactment of the civil law of Spain and Mexico in force at the time 
of its adoption. Cartwright v. Hollis, 5 Tex., 163; Thompson ». 
Cragg, 24 Tex., 582. 

The civil law of Spain and Mexico, previously in force in Texas, 
made use of the word “ children ” as synonymous with “ descendants” 
in designating the class of persons who were to succeed to the prop- 
erty of a deceased ancestor. Domat, supra. The civil law as ap- 
plicable to marital rights was expressly repealed, and the common 
law made the rule of decision by the very act alluded to, which es- 
tablished a statutory system of marital rights, and regulated the 
acquisition, disposition and descent of community property. It is 
therefore easy to understand why this change in expression occurred. 
It was for the purpose of designating with absolute certainty the 
persons who were to inherit the interest of the deceased spouse, so 
that no mistake might occur under any rule of interpretation. 

A similar course seems to have been taken in other states, where 
the community system derived from the civil law is in force. In 
California the act of April 27, 1850 (since repealed), defining the 
rights of husband and wife, was almost identical with our act above 
cited, and makes use of the word descendants instead of children. 

3y a special provision of the Civil Code of Louisiana the term 
“children” is made to include all descendants in a direct line. 
Art. 3522, No. 14; Wharton v. Silliman, 22 La. Ann., 343. There 
is, therefore, no difficulty in construing statutes in that state which 
make use of the word children in regulating the descent of property. 

We find that in a few days after the marital rights statute was 
enacted an act regulating the descent and distribution of other 
estates was adopted. Whenever in that act it is intended the property 
shall pass to the issue or descendant of any heir, it is so stated in 
positive terms, whether that heir be a child, a parent, or a collateral 
reiative. Whenever, in default of lineal descendants, the property is 
to be inherited by relatives in the ascending line or collateral kin- 
dred, the statute plainly says, “if there be no children nor their 
descendants,” and leaves no room for construction by using the 


words “child or children” alone. 
VoL, LXIV —8 
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So in the act concerning wills, passed on the same day, as well as 
in the act of 1837 upon the same subject, care is taken, whenever 
other lineal descendants besides children are meant, to use the word 
descendants, or declare that within the term children they shall 
be included. Pasch. Dig., arts. 3868, 5373; Hart. Dig., 3251, 3264. 

It is therefore apparent that it was the design of our legislators, 
from the very beginning, not to leave the words “child or children ” 
to construction, but in all instances to be specific as to what persons 
should receive by descent or bequest the property of a deceased 
person. 

The marital rights law of January 20, 1840, continued in force 
till March 13, 1848, when our legislature thought proper to repeal it 
and enact another in its stead. In so doing they made two impor- 
tant changes in the language of the law governing the community 
estate of the husband and wife. The new act provided that all 
property, both real and personal, owned by either of the spouses 
before the marriage, as well as that acquired afterwards by gift, de- 
vise or descent, as well as the increase of the lands and slaves thus 
aequired, should be the separate property of such spouse. 

The old law had confined the separate property to the lands and 
slaves owned before marriage or acquired by gift, devise or descent 
during its continuance, and the wife’s paraphernalia. 

The new statute provided that, upon the dissolution of the mar- 
riage by death, after payment of debts (as provided in the former 
statutes), the remainder should go to the survivor, if the deceased 
had no.child or children; but if the deceased had a child or children, 
the survivor should have one-half of said property, and the other 
should pass to the child or children of the deceased. Pasch. Dig., 
arts. 4641, 4642. 

One important change brought about by these differences in lan- 
guage is a decrease in the amount of community estate. Was there 
no change wrought by dropping the word “ descendants” and in- 
serting in lieu of it the words “ child or children?” 

We have seen that, in preceding statutes, the word descendants 
was always used when descendants were meant, and that this same 
meaning was never attached to the words chi/d or children without 
a provision in the statute itself declaring that they should be taken 
in that sense. There was no such provision in the new act of 1848. 
There was nothing in the act itself, or in contemporary legislation 
upon this or any kindred subject, which evidenced a design to give 
to these words a more extended meaning than had been given them 
in statutes formerly adopted. . 

Indeed, the evidence of contemporary legislation is directly to the 
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contrary. For, at the same session, the legislature repealed the act 
of January 28, 1840, regulating descents and distributions, and en- 
acted a new law upon the subject, throughout which the same word 
“descendants,” or “ issue,” is uniformly employed when property is 
to be inherited not only by children but by those descended from 
them. If the legislature intended that the term “ child or children” 
should include issue of a more remote degree, why did they retain 
the additional words “descendants” or “issue” in the new act 
regulating the descent and distribution of intestates’ estates? Why 
did they use different terms in the two acts to express the same 
thing, and, in order to use different terms, change the language of a 
former statute upon the same subject? It is no answer to say that 
they employed the words “child or children” in their civil law 
sense in reference to community estate, and in their common law 
sense in reference to all other property. Our legislators would cer- 
tainly not trust to these words receiving a civil law construction in 
a statute passed more than eight years after the common law had 
been made the rule of decision, when they were not willing to risk 
their being so interpreted in a statute freshly gathered from Spanish 
jurisprudence. Nothing can be more certain than that such an 
intention would have been clearly expressed in terms not to be mis- 
understood. 

But we need not resort to the language of contemporary statutes 
to arrive at the intention of the legislature in passing the act under 
consideration. It is a familiar principle in the interpretation of 
written laws, that when the words of a new statute differ materially 
from those used in a prior act upon the same subject, they are to 
have a different and not the same construction. Lich wv. Keyser, 
54 Pa. St., 86. 

The legislature has the right to alter existing statutes, and it 
must be presumed that they exercised this right when they deliber- 
ately expunged from alaw terms of comprehensive signification and 
inserted others of a more restricted meaning. It was equivalent to 
enacting that hereafter all the descendants of a deceased spouse 
shall not inherit his share of the community property as heretofore, 
but his children only shall succeed to his share of that particular 
estate. 

The difference between the terms used was far from being an im- 
material one. In the ordinary acceptation the words “child or 
children” referred to descendants in the first degree alone. 

If ever made to embrace issue further removed from the ancestor, 
it was by reason of express enactment to that effect or circum- 
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stances clearly authorizing such a construction. The legislature 
must be presumed to have been familiar with the meaning of those 
words and the rules governing their interpretation. Yet they 
neither declared that the words should have a meaning synonymous 
with descendants, or placed anything upon record showing such to 
have been their intention. 

It would be an injustice to the legislature to suppose that they 
deliberately struck from an important law words which had a defined 
and well known signification, and inserted others of doubtful mean- 
ing, or which were synonymous with the former words in certain 
cases only, and these cases not well established. We cannot believe 
that they intentionally left such vast property rights in a state of 
uncertainty, and in order to do so changed the language of an exist- 
ing law in which they were clearly defined and limited. 

We must conclude that they were actuated by reasonable mo- 
tives; that they intended to use the words “child or children ” in 
their ordinary sense, and to make the descendants in the first de- 
gree of the deceased spouse the only heirs to his share of the com- 
munity estate. They had restricted the amount of that estate. 
They likewise restricted the number of persons who could deprive 
the surviving spouse of a right to succeed to the whole of it. 

It is clear, too, that the Revised Statutes intended to continue 
the same rule of descent. The whole subject of the descent and 
distribution of intestates’ estates, both separate and community, is 
provided for in one title of the Revised Statutes. Article 1653, pro- 
viding for the descent of community property, is in about the exact 
language of section 3 of the act of March 13, 1848, so far as the 
latter section regulates the descent of the common estate. The 
words “child or children” are used, and not “descendants” or 
“issue.” All articles of the same title which regulate the descent of 
separate property make use of the words “issue” or “descendants,” 
or “children and their issue” or “descendants.” This is a plain indi- 
cation of legislative intent that the property of a decedent shall not 
pass to the descendants of a deceased child unless so expressly pro- 
vided. It isasure indication that community estate goes to the 
children alone, and separate property to them or their descendants. 
If we examine the articles found under title XCIX, which treats of 
wills, we find an express provision that, under thé name “ children,” 
as used in that title, descendants in any degree are to be included. 
This shows that the legislature deemed it necessary to make such a 
provision, or their intention would be construed to be otherwise. 
It shows further that, not having made such a provision in the arti- 
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cle regulating descents, they intended that the word children should 
not be construed as in those regulating the disposition of property 
by will. 

The Revised Statutes require that “the ordinary signification shall 
be applied to words, except words of art or words connected with a 
particular trade or subject-matter, when they shall have the signifi- 
cation attached to them by experts in such art or trade, or with 
reference to such subject-matter.” The words “ child or children ” 
are not technical terms to require the evidence of an expert to de- 
fine them; and the subject-matter in reference to which they are 
used does not demand that they shall receive other than their ordi- 
nary signification. That hardship may result from such construc- 
tion is not for the courts, but for the legislature, to take into consid- 
eration. 

There may be cases found where the word “children ” occurring 
in statutes has been construed to include grandchildren. This is 
generally when the bounty of the government has been dispensed to 
soldiers or settlers upon the public land, or the like meritorious per- 
sons. The courts have been disposed to hold in favor of such per- 
sons and their offspring that the bounty shall extend to grand- 
children or issue in a more remote degree than children, though the 
strict language of the statute would include the latter only. Walton 
v. Cotton, 19 How., 355; Cutting v. Cutting, 6 Fed. Rep., 259. 

Such construction is held to be in consonance with the spirit and 
purpose of these benevolent laws, and we do not combat the cor- 
rectness of the decisions. There might be cases where we would 
hold that the term “children” used in a statute would embrace 
other descendants, basing our judgment upon the clear intent of the 
legislature that it should be so construed. But when every rule by 
which the intent of the legislature can be ascertained is consistent 
with but one construction, and that construction is in perfect accord 
with the simple, primary and ordinary meaning of the words of a 
statute, we know of no principle upon which we can give them a 
different signification. We are, therefore, of opinion that upon the 
death of one of the spouses the interest of the deceased in the com- 
munity estate vests in his or her descendants in the first degree; and 
that in default of such a descendant it vests in the surviving spouse. 

Under this construction the half interest of Mrs. Elizabeth Cavenor 
in the tract of land described in the petition upon her death vested 
in her husband, Hugh C. Cavenor, and not in her grandsons, James 
and Thomas Collins. As the appellants claim through Hugh C. 
Cavenor, and the appellee through James and Thomas Collins, the 
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judgment below in favor of the appellee was erroneous. It is there- 
fore reversed, and the court here proceeding to render such judg- 
ment as should have been rendered below, orders, adjudges and 
decrees that the appellee, W. OC. Hargrove, take nothing by his suit, 
and the appellants go hence without day and recover of the 
appellee their costs in this court and the court below. 


REVERSED AND RENDERED. 


[Opinion delivered May 5, 1885.] 





C. F. Corus v. J. C. Minuer. 
(Case No. 5285.) 


1, IMPEACHMENT OF RECORD.— Third parties cannot impeach the record of a 
court of general jurisdiction by evidence aliunde, when such record is regu- 
lar upon its face; but if the face of the record shows that the court had no 
jurisdiction over the person of defendant, it can always be collat rally 
attacked. 

PurcHAS"R.— The purchaser of property at an execution sale under a judg- 
ment which is void upon its face for want of jurisdiction acquires no title as 
against the original owner, since he is chargeable with notice of the defect. 

3. VOID JUDGMENT.— A purchaser at asale under execution, issued on a judg- 

ment in a cause where service was attempted on the defendant in execution 
by publication, acquires no title, if the record affirmatively shows that pub- 
lication was not made for the period required by law; and this may be 
shown in a collateral proceeding. 


vo 


Appeat from Wichita. Tried below before the Hon. B. F. Will- 
jams. 
The opinion states the facts. 


RE. Huff and Wn. W. Flood, for appellant, on insufficiency of 
service, cited: R. S., art. 1235; Steagall » Huff, 54 Tex., 196; 
Goodlove v. Gray, 7 Tex., 484; Blossman wv. Letchford, 17 Tex., 649; 
Allen v. Wyser, 29 Tex., 151; Edrington v. Allsbrooks, 21 Tex., 189; 
Wilson v. Palmer, 18 Tex., 596; Freeman on Judgments, sec. 127. 

On jurisdiction of the court, they cited: Hughes v. Driver, 50 
Tex., 175; Freeman on Judgments, secs. 132-4; It. S., art. 1235; 
Treadway v. Eastburn, 57 Tex., 209; Steagall v. Huff, 54 Tex., 193; 
Murchison v. White, 54 Tex., 78; Tennell v. Breedlove, 54 Tex., 
540; Fitch v. Boyer, 51 Tex., 337 

On title under a void judgment, they cited: Holliman vw. Smitb, 
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39 Tex., 357; Moreland v. Barnhart, 44 Tex., 275; Barnes v. White, 
53 Tex., 628; Edrington v. Allsbrooks, 21 Tex., 180; Steagall ». 
Huff, 54 Tex., 193. 


L. EF. Miller, for appeliee, on the proposition that the judgment 
was voidable and not void, cited: Fitch v. Boyer, 51 Tex., 336; 
Williams v. Ball, 52 Tex., 603; Murchison v. White, 54 Tex., 78; 
Treadway v. Eastburn, 57 Tex., 209; Jones v. Lasatar, 3 Tex. Law 
tev., No. 25; Gillenwaters and wife v. B. F. Scott, Texas Law Re- 
porter, January, 1885; Nichols v. Wimmer, Texas Law Reporter, 
December, 1884. 

On the appellee being a purchaser without notice, they cited: 
Franklin v. Coffee, 18 Tex., 413; Anderson v. McKay, 30 Tex., 186; 
Moreland w. Barnhart, 44 Tex., 275; Grace v. Wade, 45 Tex., 522; 
Wallace v. Campbell, 54 Tex., 90; Brooks v. Chatham, 57 Tex., 31; 
Gage v. Neblett, 57 Tex., 374. 


Warts, J. Com. Arp.—In this case appellee claimed title to the 
lot in controversy through a judgment rendered by a justice of the 
peace of Smith county, July 8, 1882, in favor of J. J. Arthur and 
against appellant, for the sam of $125 and interest. Execution by 
virtue of that judgment, and levy, sale and sheriff's deed to J. J. 
Arthur, June 5, 1583; and conveyance from Arthur to appellee of 
date June 18, 1883. 

It is recited in the judgment that “This cause coming on to be 
heard, and the defendant C. F’. Collins failing to appear, it is ordered 
by the court,” ete. 

From the transcript of the proceedings in the justice court, it 
appears that J. J. Arthur, the plaintiff in that suit, made affidavit 
that C. I*. Collins’ “ residence was unknown to him, so that the ordi- 
nary process of law cannot be served,” etc. The justice of the 
peace thereupon issued a citation for publication, dated May 13, 
1882, wherein the officer is commanded to publish the same for 
three successive weeks in the Tyler Democrat and Reporter, a paper 
published in Smith county, and the writ was made returnable on 
the 10th day of June, 1882. From the return of the constable it 
appears that the writ was published as directed on May 20, May 
27 and June 4, 1882. There is no other citation or service shown 
by the record, and the justice of the peace certifies that the tran- 
script truly and correctly shows all the orders made and all the 
papers filed in the cause. 

Upon the case made, appellant asserted in the court below, as a 
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defense to the action, that the judgment of the justice of the peace 
was void for the want of jurisdiction over his person, and the in- 
validity was apparent of record. But the court found that appellee 
was an innocent purchaser for value, and adjudged the land to him. 

With respect to the judgments of courts of general jurisdiction, 
the settled rule is this: If the want of jurisdiction of the subject- 
matter or person of the defendant is shown by the record, then the 
judgment is subject to collateral attack. But the question of juris- 
diction as to the subject-matter, as well as to the person, must be 
tried and determined by the record. If there is nothing in the 
record showing that the court did not have jurisdiction, then as to 
third parties the presumption of regularity is so conclusive that 
evidence aliunde will not be heard to establish the want of juris- 
diction. Murchison v. White, 54 Tex., 78; Fitch v. Boyer, 51 Tex., 
344; Tenneil v. Breedlove, 54 Tex., 543. 

sy the terms of the statute then in force, the citation was re- 
quired to be published once in each week for four consecutive weeks, 
previous to the return day. KR. S8., arts. 1572 and 1235. 

Now it affirmatively appears in this case from the record that 
there was no compliance in this particular with the statute. The 
justice of the peace commanded the writ to be published for three 
successive weeks, and the return shows that it was inserted in three 
issues of the paper only. I[lence, even if the conclusive presump- 
tions accorded to the judgments of courts of general jurisdiction 
should be accorded to the judgments of justices of the peace, still 
the judgment under consideration would be subject to collateral at- 
tack, for it is made to appear from the record that the court did not 
have jurisdiction of the person of Collins, the defendant therein. 

As the want of jurisdiction was apparent from the record, the 
appellee would be chargeable with notice of the same. The judg- 
ment of the justice of the peace was void, and appellee, under the 
circumstances, acquired no title to the lot as against appellant, by 
his purchase and conveyance from Arthur. 

It should be remarked, we do not hold, or even intimate, that the 
judgments of justices of the peace are entitled to the support of 
the same conclusive presumptions of regularity as are accorded to 

those of courts of general jurisdiction. 
3ut we hold that certainly they are entitled to no more conclusive 
presumptions of regularity; and even considering the judgment as 
one rendered by a court of general jurisdiction, yet as the record 
shows the want of jurisdiction of the person, it would be subject to 
collateral attack. 
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Our conclusion is, the court below erred in rendering judgment 
avainst appellant and in favor of appellee for the lot, upon the 
findings and evidence. And the judgment ought to be reversed 
und the supreme court ought here to render such judgment as 
shouid have been rendered by the court below, viz.: That appellee, 
the plaintiff below, take nothing by his suit, and that appellant and 
the other defendants below go hence without day and recover costs 
of appellee. 

XEVERSED AND RENDERED. 

[Opinion adopted May 5, 1885.] 





J. C. Terrert v. Srpney Martin. 
(Case No. 5663.) 


1. STATUTES CONSTRUED — ADMINISTRATOR'S DEED — RECITALS — PRESUMPTION.— 
Construing Paschal’s Digest, art. 1237, and Revised Statutes, arts. 2091 and 
2092, held, that though an administrator's deed, made under the circum- 
stances specified in those articles, passes to the purchaser all the title that 
the testator or intestate had in the property described by the deed, yet the 
recitals of the deed, which refer to the proceedings in administration author- 
izing its execution, are not prima facie evidence that those proceedings, 
which alone gave power to convey, occurred. 

2. Same.— Such a deed is, under the statutes above referred to, only prima facie 
evidence of the act of sale; time, place, manner of selling, and notice of 
sale being included in this. 

3. CONSTRUCTION OF STATUTES — TAX COLLECTOR’S DEED.—Construing the act 
of March 20, 1848 (Hart. Dig., art. 3145), which provided that a tax collect- 
or’s deed, ** when recorded according to law, shall be prima facie evidence 
that all the requisites of the law have been complied with in making such 
sale,” held, that such deed was not thereby made evidence of a compliance 
with the prerequisites to the acquisition and exercise of the power to sell. 
The statute applied only to the proceedings to be had after the right and 
power to sell were acquired. Citing Devine v. McCullock, 15 Tex., 491; 
Kelly v. Medlin, 26 Tex., 56, and other cases. 

4. DescripTION.—See opinion for a description of property intended to be con- 
veyed by deed, held sufficiently certain. 

5. SHERIFF’S DEED.— A sheriff's deed made in 1878 was executed by one acting 
as deputy sheriff. Held, that such deputy was the proper person to acknowl- 
edge its execution, and a certificate of acknowledgment by the district clerk 
that ‘‘ personally appeared J. M. Henderson, sheriff of Tarrant county, by 
W. T. Steele, deputy, to me well known, and acknowledged that he executed 
the foregoing deed for the purposes and consideration and in the capacity 
therein set forth and expressed,” being formal in all other respects, was 
sufficient. 

6. LIMITATION — PossEssiIon.— One claiming half a lot under deed recorded, 
which conveyed an undivided half interest, went into possession of the entire 
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lot, recognizing B., his vendor, the claimant of the other half under deed 
recorded, as tenant in common, but holding adversely to all others. He 
afterwards purchased B.'s interest, continuing his possession, as before, of 
the entire lot. Held, that his possession, as against a third party claiming 
an adverse title to the half interest last purchased, was as much the posses- 
sion of B. as of himself, and he could add the period of possession from his 
entry up to the date of the deed to him from B., on an issue of limitation, 
registry and payment of taxes by B. being shown. 


Appear from Tarrant. Tried below before the Hon. M. D. Priest, 
Special Judge. 

Sidney Martin, appellee, filed a petition in trespass to try title 
against the appellant, on the 29th day of March, 1554, for a lot in 
the city of Fort Worth, described in the petition as follows: ‘ Sit- 
uated in the city of Fort Worth, and known and designated on the 
map of said city as lot No. 3, in block No. 29, bounded as follows: 

Jeginning at a point in west line of Elm street, one hundred feet 
northward from the southeast corner of said block No. 29, thence 
northward with Elm street fifty feet, thence westward parallel with 
Second street one hundred feet, thence southward parallel with Elm 
street fifty feet, thence eastward parallel with Second street one 
hundred feet, to the place of beginning.” 

The answer of the defendant consisted of a general demurrer, gen- 
eral denial, plea of not guilty, and plea of five years’ limitation. 

Verdict as follows: “ We, the jury, find the plaintiff entitled to 
the property and $60 for rent. S. M. Fry, Foreman.” Judgment 
was entered against the defendant for said premises and $60. 

Plaintiff read in evidence a deed from J. P. Smith and M. J. Brin- 
son, administrators of M. T. Johnson and Vienna Johnson, deceased, 
to Sam Evans, in which it was recited that Smith and Brinson were 
the duly and legally constituted administrators of M. T. and Vienna 
Johnson, deceased, and by virtue of an order granted to them as 
administrators, on the 24th of January last, by the county court of 
said county, sitting for probate and other like purposes, to sell cer- 
tain items of property belonging to the community estate of said 
decedents, to wit: Item No. 49, being known as block No. 29, situ- 
ated between and bounded by Weatherford and Second streets and 
Pecan and Elm streets,” and further describing the sale, after adver- 
tising, ete., and purchase by Sam Evans, further recited that said 
sale was duly returned, received, recognized, investigated and con- 
firmed by said probate court. 

Defendant’s counsel objected to the introduction of the deed in 
evidence, because it had not been proved by plaintiff that the ad- 
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ministrators, Smith and Brinson, had any authority to make sale 
and conveyance, nor had plaintiff proved any order of sale. 

Plaintiff offered to read in evidence a deed from Sam Schwing 
and wife to W. D. Belding, which contained among other things 
the following description of a lot, pointed out by plaintiffs counsel 
as the description of the lot in controversy, after reciting in the 
premises that the said Schwing and wife do bargain, sell and con- 
vey to the said Belding the following described tracts, lots or parcels 
of land situated in the city of Fort Worth, Tarrant county, Texas: 
“ Another lot situated in block 29, beginning one hundred feet from 
the southeast corner, thence running north with Elm street fifty 
feet, and back towards Pecan street one hundred feet, containing 
five thousand square feet.” 

Defendant objected to the introduction of the deed in evidence on 
the ground that it was irrelevant, and because the description above 
set out, as the one pointed out by plaintiff’s attorney as a descrip- 
tion of the lot in controversy, was void for uncertainty and vague- 
ness, and that therefore said deed was void and of no effect as a 
conveyance of the lot, which objection of the defendant was over- 
ruled by the court. 

Defendant offered in evidence a deed from A. M. Carter to J. C. 
Terrell, dated August 4, 1879, conveying to J. ©. Terrell his (Car- 
ter’s) one-half interest in lot 3, block 29, Fort Worth, Texas. 

The plaintiff objected to the introduction of said deed in evidence 
by defendant on the ground that a less period than five years had 
elapsed between the execution and registration of said deed and the 
filing of plaintiff's petition, and that defendant had not shown that 
A. M. Carter had any interest in said land, or that there was any 
deed on record to said Carter, or any title to said lot or any inter- 
est deraigned to said Carter, which objections of the plaintiff to the 
reading of said deed in evidence were sustained by the court. 

Defendant offered to prove by A. M. Carter that he had paid the 
taxes on a one-half interest in the lot in controversy for the year 
1879, which was objected to by the plaintiff on the ground that 
there was no deed in evidence showing that said Carter had ever 
had any interest in said land, which objection was sustained by the 
court and defendant excepted. 

J. ©. Terrell had testified that when he bought the lot in contro- 
versy in August, 1878, there was a negro woman in possession of it, 
living in the house on it. The lot was inclosed by a plank or board 
fence, and had a small tenement house on it. ‘The negro attorned 
to me and acknowledged me as her landlord, and paid rent to me 
for the month of September, 1878. She remained on the premises, 
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continuing to pay me rent all the time for about three years, and 
was succeeded by other tenants of mine, who also paid me rents, 
I have had, through tenants, continued unbroken (except for about 
three weeks at one time between outgoing and incoming tenants) 
possession of said property from the latter part of August, 1878, 
until this time. I have paid all the taxes ona one-half interest 
in said lot for the year 1879, and all the taxes on the whole 
of it for the years 1880, 1881, 1882, 1883.” (The defendant pro- 
duced tax receipts for the taxes paid as above stated from the tax 
assessor and collector of the city of Fort Worth and from the tax 
collector of Tarrant county.) Said that he had never recognized 
any claim or interest of anybody else in the premises except the 
one-half interest of A. M. Carter, which he bought on the 4th of 
August, 1879; that from said August 4, 1879, he had recognized no 
claim or interest of any one else in the premises, but had held the 
same as his own; that he had from time to time made repairs on 
said premises. 

The court charged the jury, among other things, as follows: “The 
jury are further instructed that the deed offered in evidence by the 
defendant is not sufficient to sustain the plea of limitation inter- 
posed by him herein, and you need not consider the issue raised by 
said plea.” 


Hyde Jennings, for appellant, cited against the admission of the 
administrator’s deed: Art. 1327, Pasch. Dig. Laws of Texas; At- 
kins v. Kinnan, 20 Wend., 241; 1 Kent. Com., 466 (3d ed.), note, ete.; 
Corwin v. Merritt, 3 Barb., 343; Bloom »v. Burdick, 7 Lill, 142 


Hubbell v. Weldon, Hill & D., 145; Sharp v. Speir, 4 ILill, 86; Sharp 
v. Johnson, 4 Hill, 9; Bangs »v. eden 23 Barb., 599; Batvel ». 
Torrey, 65 N. Y., 999 ; Stafford v. Ingersoll, 3 Hill, 


On ‘limitation, he cited: Carpenter v. Webster, 27 Cal., 549. 


Hogsett & Greene, for appellee, on admissibility of the adminis- 
trators’ deed, cited: Pasch. Dig. - Laws, art. 1327; R. S., art. 2092; 
Wash. Real Prop., vol. 3, *p. 622, top p. 333; id., *p. 630, top p. 347. 

On the admissibility of the deed as a basis for limitation, they 
cited: Murphy v. Welder, 58 Tex., 240; Montgomery v. Carlton, 56 
Tex., 365; Fianagan v. Boggess, 46 Tex., 335; Whitehead v. Foley, 
28 Tex., 293; Acklin v. Paschal, 48 Tex., 175-6. 


Srayton, Assocrare Justice.— The plaintiff sought to deraign title 
to the lot in controversy through a deed from the administrators of 
the estate of M. T. Johnson, executed April 1, 1870. 
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This deed recited the different steps taken in the probate court 
and by the administrators to make a valid sale of property belong- 
ing to the estate of a deceased person, but there was no proof what- 
ever of the application for an order to sell, of the order to sell, of 
the report of sale, or of a decree confirming the sale. 

The deed was objected to, when offered, because no proof had 
been made that the administrators had authority to make the sale 
and deed, and this objection was overruled. 

It is contended by the appellee that the deed itself, containing, as 
it did, recitals of the facts necessary to a valid sale, was prima 
facie evidence that all the requisites to a valid sale existed. 

This view of the question is based upon the language of the stat- 
ute then in force, which is substantially the same as now found in 
the Revised Statutes. Pasch. Dig., 1237; R. S., 2091, 2092. 

The statute declared that, “after any such decree of confirmation 
shall have been made, upon the purchaser complying with the terms 
of sale, the executor or administrator shall execute and deliver to 
him a conveyance of the property so sold, if it were either land or 
slaves, reciting therein the decree confirming the sale and ordering 
the conveyance to be made, which conveyance of land or slaves so 
made shall vest the right and title that the testator or intestate had, 
in the purchaser, and shall be prima facie evidence that all the 
requisites of the law have been complied with in making the sale.” 

It will be observed that the declaration is, that a deed when made 
under given circumstances, and reciting certain facts, shall pass to 
the purchaser the right and title which the testator or intestate 
had; but it is not declared that such a deed shall be prima facie 
evidence that everything had been done which the law makes requi- 
site to the validity of such sales, including those things which alone 
can confer upon an administrator the authority to sell. 

The effect of such deeds, as prima facie evidence, is by the terms 
of the statute restricted to the act of making the sale; time, place, 
manner and notice being included in this. 

The effect of a similar statute has been considered in several cases. 

The act of March 20, 1848 (Hart. Dig., 3145), provided that a tax 
collector’s deed, “when recorded according to law, shall be prima 
JSacie evidence that all the requisites of the law have been complied 
with in making such sale.” This language is identical almost with 
that used in the statute under consideration; and in considering its 
effect, in Robson v. Osborn, 13 Tex., 307, it was said: “In the case 
of Yenda v. Wheeler, 9 Tex., 408, the distinction was recognized 
between the power to sell and the regularity of the sale. And we 
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have no hesitation in holding with the authorities there cited, that 
though the statute makes the assessor’s deed prima fucie evidence 
that the requirements of the law have been complied with in making 
the sale, it is not thereby made evidence of a compliance with the 
prerequisites to the acquisition and exercise of the power to sell; 
and that the statute applies only to the proceedings to be had after 
the right and power to sell are acquired.” 

Such has been the uniform construction. Devine v. McCulloch, 
15 Tex., 491; Kelly v. Mediin, 26 Tex., 56; Taylor v. Boyd, 5 
Tex. Law Review, 202. 

In the absence of proof of the facts which conferred on the admin- 
istrators the power to sell, the deed was not evidence of title, and 
should have been excluded. 

The deed from Schwing and wife to Belding was not void for 
uncertainty in the description of the lot, and was properly admitted. 

The defendant claimed title by limitation, and offered a deed 
made to A. M. Carter by Joe M. Henderson, sheriff of Tarrant 
county, acting through his deputy, Mr. Steele, which was objected 
to on the ground that it did not contain a sufficient description of the 
property, and upon the further ground that it had not been properly 
acknowledged for record, the defendant relying upon it as a basis 
for his plea of limitation of five years under a duly recorded deed. 
The land sued for is thus described in the petition: “ Situated in 
the city of Fort Worth, in Tarrant county, Texas, and known and 
designated on the map of said city as lot No. three (3), in block No. 
twenty-nine (29), bounded as follows: Beginning at a point in west 
line of Elm street, one hundred feet northward from the southeast 
corner of said block No. 29, thence northward with Elm street 
fifty feet, thence westward parallel with Second street one hundred 
feet, thence southward parallel with Elm street fifty feet, thence 
eastward parallel with Second street one hundred feet to place of 
beginning.” 

The description in the deed to Carter was as follows: “ Lot 3, in 
block No. 29, being fifty feet by one hundred feet, bounded as fol- 
lows: Beginning one hundred feet north of the southeast corner of 
said block, thence west one hundred feet, thence north fifty feet, 
. thence east one hundred feet, thence south fifty feet to the place of 
beginning, being lot 3, in block No. 29, in the city of Fort Worth, 
Tarrant county, Texas.” 

We are of the opinion that the description of the lot contained 
in the deed to Carter sufficiently identifies the property intended to 
be conveyed by it. 
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The certificate of acknowledgment to said deed is as follows: 
“Srate or ‘TExAs, 
County of Tarrant. } 

“ Before the undersigned authority personally appeared J. M. Hen- 
derson, sheriff of Tarrant county, by W. T. Steele, deputy, to me 
well known, and acknowledged that he executed the foregoing deed 
for the purposes and consideration and in the capacity therein set 
forth and expressed. 

“Witness my hand and seal of office, this 10th day of August, 
1878. 

[SEAL. | “J. J. Minter, 
“ District Clerk of Tarrant County.” 

The deed was executed by Steele, acting as deputy, in the name 
of the sheriff; and we are of the opinion that he was the proper 
person to acknowledge it, and that the certificate upon which 1t was 
admitted to record shows a substantial compliance with the law. 
Huey v. Van Wie, 23 Wis., 618; Bigelow v. Livingston, 28 Minn., 60. 

We are therefore of the opinion that the court erred in exclud- 
ing the deed. 

That deed was duly recorded August 21, 1878. 

On the 19th of August, 1878, Carter conveyed to the defenaant 
an undivided half interest in the lot, by a deed which was filed for 
record the same day; and on the 4th of August, 1879, conveyed to 
the defendant the other half of the lot by a deed recorded on the 
5th of August, 1879, and this action was brought March 12, 1884. 

The last deed mentioned was excluded, upon an objection made 
by the plaintiff. 

The ground of that objection was, that as five years had not elapsed 
between the time of the execution and registration of that deed 
and the filing of the petition in this case, and as the deed through 
which Carter claimed had been excluded and could not be con- 
sidered, therefore the deed in question was irrelevant, it not appear- 
ing that Carter held valid title. This was error. 

It appears that the defendant took possession of the lot through 
tenant in the latter part of August, 1878, and that continuously from 
that time until the trial he had held such possession adversely to all 
persons except A. M. Carter, whose right as a tenant in common he 
recognized, until he purchased his interest on August 4, 1879. It 
further appears that the defendant paid taxes on the entire lot for 
the years 1880, 1881, 1882 and 1883, and that he paid one-half of 
the taxes on the lot for the year 1879, and that he proposed to 
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prove that Carter paid the taxes on the other half of the lot for 
that year, which was rejected. 

We are of opinion that the court erred in rejecting ‘the deed made 
by Carter to the defendant August 4, 1879; and tha it it erred in re- 
fusing to permit the defendant to prove that Carter paid taxes on 
half the lot for the year 1879. 

The possession which the appellant held from the time he pur. 
chased an undivided half of the lot until he purchased the other 
half, under the proof, was as much the possession of Carter as of 
himself, as against any person asserting an adverse title. 

They were both claiming under the deed to Carter, and the pos- 
session of appellant of the whole lot was with a clear recognition 
of the right of Carter. In such case the possession of one co-tenant 
inures to the benefit of the other. Young v. Adams, 14 B. Mon., 
127; Vaughn v. Bacon, 15 Maine, 457; Knox v. Silloway, 10 Maine, 
9211; Baker v. Whiting, 3 Sumn., 485; Colman v. Clements, 23 
Cal., 247; Waring v. Crow, 11 Cal. 871. 

Under the facts proved, the appellant is entitled to avail himself, 
under his plea of limitation, of the possession from the time he first 
entered, as fully as though he and Carter had both been actually in 
possession of the lot until Carter made the last conve yance to him; 
as is he entitled to the benefit of the payment of taxes on an undi- 
vided half of the lot by Carter, while the latter was the claimant of 
that interest under the deed through which they both claim. As 
between themselves, Carter and the appellant were for a time ten- 
ants in common, and, during that time, the effect of the actual pos- 
session of the one, not adverse to the other, in its effect upon third 
persons holding adverse or even superior title, must be the same as 
though title to the lot passed to Carter by the conveyance made to 
him by the sheriff. 

On account of the rulings of the court which have been noticed, 
the judgment of the court below will be reversed and the cause 
remanded, and it is so ordered. 

REVERSED AND REMANDED. 


[Opinion delivered May 5, 1885.]} 
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E. Forp er at. v. Il. M. Cowan eEr AL. 
(Case No. 5347.) 


1, Evipence.— The rule again announced that when there is no objection made 
in the court below to the introduction of testimony, none can be made in 
the supreme court. 

2, ComMuNITY.— A person can qualify asa survivor in community within the 
time that a valid administration might be opened upon the estate. If a sur- 
vivor conveys community land after qualifying as survivor in community, 
it does not affect the validity of the sale that the preliminaries regarding 
such sale were agreed to prior to his thus qualifying. 


Error from Tarrant. Tried below before the Hon. A. J. Hood. 

On March 5, 1877, plaintiffs in error brought this suit against de- 
fendants in error, I. M. Cowan and A. S. Hayter, to recover the 
lands described in the petition, claiming the same in the community 
right of their mother, Margaret Thomas, who died October 18, 
1857. (As to Cowan it is not material to refer to his claim, the par- 
ties having agreed to the affirmance of the judgment in his favor.) 
Hayter claimed through a conveyance from William Thomas, acting 
for himself and as survivor in community of the common property 
of himself and deceased wife, Margaret Thomas. Claimed that 
Thomas had duly qualified as such survivor by filing an appraise- 
ment and inventory in the county court of Tarrant county, Febru- 
ary, 1870. The conveyance to Hayter from Thomas was dated 
July, 1870 

Plaintiffs in error claimed that Thomas’ qualification was void by 
reason of the great lapse of time after the death of his wife. Also 
that, in fact, the sale was made to Hayter prior to the qualification 
of Thomas, and therefore this subsequent qualification gives no addi- 
tional validity to the sale. 

October 8, 1879, the cause was tried without a jury, and judgment 
rendered for Cowan and Hayter. 

The material questions presented by the assignment of errors are 
stated in the opinion. 


A. M. Carter, for plaintiffs in error, cited: Parks v. Caudle, 58 
Tex., 221; Griffin v. Ford, 60 Tex., 503; Conner v. Huff, 48 Tex., 
364. 


Hogsett, Booty & Green and Hyde Jennings, for defendants in 
error, cited: Dawson v. Holt, 44 Tex., 174; Cordier v. Cage, 44 
Tex., 535; Jordan v. Imthurn, 51 Tex., 288; Green «.Grissom, 53 
Tex., 435. 

Vou, LXIV —9 
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Warts, J. Com. App.— By an instrument in writing signed by the 
attorneys of plaintiffs in error, and defendant in error, I. M. Cowan, 
on file in this cause, it has been agreed that the judgment of the 
court below, as to the latter, shall be in all things affirmed. In ac- 
cordance with that agreement we respectfully recommend the 
affirmance of the judgment as to the defendant in error, I. M. 
Cowan. 

There is nothing in the objection to the ruling of the court hold- 
ing defendant in error, Hayter, a competent witness in the cause. 
From the statement of facts it appears that the only objection urged 
against his testifying was that being a party to the suit made him 
an incompetent witness. 

By statute parties to suits are made competent witnesses. R.S., 
art. 2246. 

But it is now claimed that the witness should not have been per- 
mitted to testify as to transactions had with Thomas, who was then 
dead. It isa sufficient reply to this objection to remark that no 
objection was made to his evidence upon this ground in the court 
below. 

Here it appears that Mrs. Thomas, the mother of plaintiffs in 
error, and through whose community right they claim, died Octo- 
ber 18, 1857, and that William Thomas, their father, qualified as 
survivor in community, by filing an inventory and appraisement of 
the common property of himself and deceased wife, February 19, 
1870, and which was approved by the county judge March 28, 1870. 
This inventory and appraisement was in substantial compliance with 
the statute then in force. But it is claimed that, owing to the great 
lapse of time between the death of Mrs. Thomas and the filing of 
the inventory, that the attempted qualification as survivor in com- 
munity was void, and conferred no right or authority to sell and 
convey the common property. 

Considering the suspension of the statute of limitations by reason 
of the civil war, it will be seen that Thomas might have then 
opened a valid administration upon the estate of his deceased wife. 
And there is no valid objection perceived why he could not qualify as 
survivor in community within the time tbat a valid administration 
might be opened upon the estate. 

While it appears from the evidence that the preliminaries had 
been agreed to between Thomas and Hayter, as to the sale and 
conveyance of the land to the latter, that he refused to consummate 
the purchase until Thoimas qualified as survivor in community, after 
which Thomas conveyed the land in controversy to Hayter. 
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This transaction does not come within the rule announced in 
Griffin v. West Ford, 60 Tex., 503. There the qualification as sur- 
vivor in community was subsequent to the sale and conveyance, and 
it was held that such subsequent qualification would give no addi- 
tional virtue to the conveyance previously made. But it seems that 
this qualification was fer the purpose of enabling Thomas to make 
a valid conveyance of the land in controversy to Hayter. 

Our conclusion is that there is no error in the judgment, and that 
it ought to be affirmed. 


AFFIRMED. 
[Opinion adopted May 5, 1885.] 





Koun Bros. v. Wasner & Aveust. 
(Case No. 5359.) 

1, AUTHORITY OF AGENTS.— A commercial traveler sold his samples and con- 
verted the proceeds to his own use. In a suit by his principal against the 
vendee to recover the value of the samples, the court charged the jury that, 
if the sale of the samples was embraced within the real or apparent scope of 
the agent’s authority, his principal would be bound by the sale and could 
not recover. The evidence showed the extent of the agent’s authority was 
to exhibit the samples and solicit, receive and forward orders for merchan- 
dise. Held, the law announced by the court was correct, but as there was 
no evidence of usage enlarging the authority of a commercial agent, and as 
an agent authorized to sell on credit has no authority to collect the price in 
the name of his principal, the court below erred in its instruction so far as 
it related to apparent authority. 


Arrrat from Tarrant. Tried below before M. D. Priest, Special 
Judge. 
The opinion states the facts. 


Wray & Stanley, for appellants, cited: Andrews v. Smithwick, 
20 Tex., 111; Austin v. Talk, 20 Tex., 164; Dodd v. Arnold, 28 Tex., 
97; H. & T. C. R’y Co. wv. Terry, 42 Tex., 451; Cravens v. Wilson, 
48 Tex., 824; Dean v. Lyons, 47 Tex., 18. 


No briefs on file for appellees. 


Warts, J. Com. Arr.— Appellants employed Rex as a commercial 
traveler, to solicit orders for the merchandise in which they dealt 
as wholesale merchants, and, to facilitate the business and the better 
to enable him to secure orders, they furnished him with samples to 
be exhibited to dealers in soliciting their orders. Rex sold these 
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samples to appellees, and converted the proceeds to his own use, 
and in this suit by appellants to recover of the appellees the value 
of the samples, on the ground that Rex had no authority to make 
the sale, the court in effect instructed the jury that if the sale of the 
samples was embraced within the real or apparent scope of Rex’s 
authority, then appellants would be bound by this sale, and could 
not recover in this suit. 

As shown by the evidence, the extent of Rex’s authority was to 
exhibit the samples, to solicit, receive and forward orders for mer- 
chandise to the appellants, together with a statement of the finan- 
cial condition of the party making the order, and if this was 
satisfactory appellants filled the order, and shipped the same to the 
party who ordered the goods. 

There is no evidence in the record as to any custom or usage re- 
specting the disposition of samples by commercial travelers. 

There is no controversy as to the correctness of the law as an- 
nounced bv the court; as to third parties dealing with an agent of 
another, within the real or apparent authority of the agent as held 
out by the principal, that the latter will ordinarily be bound by such 
acts of the agent is elementary. 

But it is claimed that the instruction, so far as it related to the 
apparent authority of Rex, was not authorized by the evidence. Now 
in the absence of any evidence of usage which might be considered 
as enlarging the authority of Rex, it would seem that the objection 
is well founded. 

Under the circumstances the extent of his authority was to ex- 
hibit the goods as samples and not as merchandise for sale. And 
no apparent authority to sell the samples would exist, or arise out 
of the nature of the agency. 

It has been held that a salesman authorized to sell goods on a 
credit has no authority to subsequently collect the price in the name 
of the principal, and a payment to him will not discharge the pur- 
chaser, unless some authority to collect, beyond what is implied in 
the mere power to make the sale, is shown. Seiple v. Irwin, 30 
Penn. St., 513; Law v. Stokes, 32 N. J. (Law), 249. 

In our opinion the evidence did not authorize the charge, and the 
evidence upon the other issues is such that this error may have been 
material. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 


REVERSED AND REMANDED. 


[Opinion adopted May 5, 1885.] 
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C. G. Wreperanpers Et AL. v. Tue Srate or Texas. 
(Case No. 5019.) 


1, EscHEATS — PUBLICATION.— Although the constitution gives the district 
courts jurisdiction over the subject-matter of escheats, it expressly provides 
that the legislature shall declare a method for giving effect to escheats, and 
this jurisdiction ean be exercised only in the manner prescribed by the 
legislature. The legislature has declared that, in addition to actual notice 
to persons in possession of, or claiming, the estate sought to be escheated, 
given eight successive weeks previous to the return day of the citation, a 
notice shall be published in the county newspaper, setting forth briefly the 
contents of the petition, and requiring all persons interested in the estate to 
appear and show cause why it should not be vested in the state. In case 
this requirement is not complied with the court has no jurisdiction. 

2. Same.— It makes no difference that parties appear and claim to be the heirs 
of the deceased ; their claims cannot be considered until all persons who may 
be interested in the estate are notified in the manner provided by statute. 

3. Proor.— In order to sustain an action for escheat, it is hecessary for the state 
to produce some proof that the deceased died without having devised the 
property and that there was no administration upon the estate. 

4, ALIENS — CONDITION SUBSEQUENT.— By express provision of the constitution 
of the republic, aliens could take by inheritance from a citizen, and were 
given a reasonable time within which to become citizens or to dispose of 
their estates. The act of January 28, 1840, re-enacted March 18, 1848, fixed 
nine years as a reasonable time, and provided that unless an alien should be- 
come a citizen or dispose of the estate within that period, it should be 
declared forfeited and should escheat to the state. 

5. SAME.— An estate in fee vests in the alien immediately on the death of the 
ancestor, subject to be defeated by his failure to become a citizen or to dis- 
pose of the estate within the period prescribed by the statute. This is not 
a limitation, but a condition subsequent, and on a failure to comply with it 
the resumption of the estate must be by entry under judicial process, 

6. LEGISLATION — ACTION — STATUTE CONSTRUED.— R. S., arts. 1770-1785, author- 
ize proceedings only in those cases in which persons die having no heirs, 
The constitution gives the legislature power to provide methods by which 
lands may be forfeited or escheated; until such a method is provided no 
officer has the right to institute a proceeding to enforce a forfeiture, nor has 
any court jurisdiction to declare such forfeiture, The legislature has pro- 
vided no method for escheating lands which have descended to alien heirs; 
therefore the courts have no jurisdiction to declare such escheats, 

7. WRIT OF ERROR.— An entire judgment escheating property may be reversed 
by a writ of error sued out by part of the defendants only, for the statute 
in express terms gives to any party to the proceedings, without reference to 
the interest he may have in the subject-matter of litigation, the right to 
prosecute a writ of error; and besides, it was probably not intended that pro- 
ceedings to declare escheats, as in this case, should be prosecuted by a num- 
ber of separate suits. 


Error from Burnett. Tried below before the Hon. W. A. Black- 
burn. 
The opinion sets forth the facts. 
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Robertson & Williams and A. J. Peeler, for plaintiff in error, on 
publication of notice, cited: Pasch. Dig., art. 3660; R.S., arts. 
1773, 1236; Hill v. Faison, 27 Tex., 480; Stephenson v. Railroad 
Co., 42 Tex., 169; Simpson v. Mitchell, 47 Tex., 572; Stegall ». 
‘Huff, 54 Tex., 193; State v. Teulon, 41 Tex., 249. 

On the claim of the alien heirs, they cited: Pasch. Dig., arts. 
3657, 3658; R. S., arts. 1770, 1771; Const. 1869, sec. 20, art. 4; 
Hughes v. State, 41 Tex., 10; State v. Teulon, 41 Tex., 249. 

On the sufficiency of the evidence to sustain the judgment, they 
cited: Pasch. Dig., arts. 3657, 3658; R. S., arts., 1770, 1771; Hughes 
v. State, 41 Tex., 10; State v. Teulon, 41 Tex., 249; Const. Repub- 
lic, sec. 10, Gen. Prov.; Pasch. Dig., arts. 44-48; Sabriego v. White, 
30 Tex., 576; Settegast v. Schrimpf, 35 Tex., 323; Andrews ». 
Spear, 48 Tex., 567; Hanrick v. Hanrick, 54 Tex., 101; Ortiz v. 
Benavides, Galv. term, 1884; Osterman v. Baldwin, 6 Wall., 116; 
Airhart v. Massieu, 8 Otto, 491; Phillips v. Moore, 10 Otto, 208. 


No briefs on file for defendant in error. 


Srayton, Associate Justice. —It appears that at some time prior 
to April 11, 1878, the state, by its proper officer, instituted a suit in 
the district court for Burnett county to escheat two tracts of land 
situated in that county, alleged to have belonged to Donald Smith, 
who died in the year 1852. 

Johnson and Billick were alleged to be in possession of the land, 
and Robert T. Penn was alleged to set up some claim, and they 
were all made parties and brought before the court as defendants. 

While the petition thus stood, the court ordered scire facias to 
issue requiring all persons interested in the estate to appear and 
show cause why the land should not be vested in the state. 

The writ thus directed to issue, containing, as directed by the court, 
a substantial statement of the contents of the petition with a de- 
scription of the two tracts of land, was issued July 23, 1878, and 
was published in a newspaper published in the county for four weeks, 
the last publication being on August 21, 1878. 

It appears that another petition was filed December 31, 1879, but 
nothing appears as to its contents; but on April 23, 1880, what is 
termed an amended petition was filed, and in that the escheat of 
the same two tracts of land named in the first petition and in the 
scire facias published was sought; as was the escheat of two tracts 
of land, not mentioned in the original petition, alleged to have been 
the property of Donald Smith at the time of his death, situated in 
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Lee county, of one of which tracts the defendants Wiederanders 
and Caspar were alleged to be in possession, and of the other, Con- 
rad Frash was alleged to be in possession. 

Service was made on the defendants, Wiederanders, Caspar and 
Frash, but no publication was made of the proceedings as required 
by art. 1773, R. S., after the filing of the amended petition on April 
23, 1880. 

Ann Watt, Ann Smith and William Smith, representing them- 
selves to be citizens of Aberdeen, in Scotland, in the kingdom of 
Great Britain, on December 23, 1879, made themselves parties to the 
action, claiming to be the sole heirs of Donald Smith, and as against 
them a plea of alienage was filed by the state. 

On May 11, 1881, a final judgment was rendered in the case, 
vesting the title to the four tracts of land in the state, and ordering 
the sale thereof as escheated lands, from which the defendants, Wie- 
deranders, Caspar and Frash, prosecute a writ of error. 

The first assignment of error is: “The court was without jurisdic- 
tion against the defendants in said cause, because of the want of 
due 2nd legal service of process and publication of order citing 
parties in interest to appear and defend, as is required by law.” 

The purpose for which proceedings of this character are insti- 
tuted is to have a judicial declaration, in the form of a solemn judg- 
ment made by a court having jurisdiction of the subject-matter, and 
of the persons in interest in so far as publication can give it, that 
the facts exist which, under the law, cast title upon the state to 
property with which, at some former time (in case of lands), it had 
clothed a person with title. 

The statute thus declares: “If any person die seized of any real, 
or possessed of any,personal, estate, without any devise thereof, and 
having no heirs, or where the owner of any real or personal estate 
shall be absent for the term of seven years, and is not known to 
exist, such estate shall escheat to and vest in the state.” R.&., 
1770. 

The succeeding articles declare under what circumstances the 
proper oflicer may institute proceedings to have the property ad- 
judged to belong to the state. 

In addition to requiring scire facias to be served upon such per- 
sons as are alleged to be in possession of or claiming the estate, the 
statute further requires that “ the court shall make an order setting 
forth briefly the contents of such petition, and requiring all persons 
interested in the estate to appear and show cause why the same 
should not be vested in the state, which order shall be published as 
required by art. 1236.” 
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The constitution expressly confers upon the district courts jurisdic- 
tion of “all suits in behalf of the state to recover penalties, forfeit- 
ures and escheats ” (art. V, sec. 8, Const.); but the same constitution 
declares that “ the legislature shall provide a method for determining 
what lands have been forfeited, and for giving effect to escheats.” 
Const., art. XIII, sec. 1. 

The law now in force must be deemed to be a law providing a 
method for giving effect to escheats. IR. S., 1770-1788. 

Although the constitution gives to the district courts jurisdiction 
over the subject-matter of escheats, yet that jurisdiction can be 
called into exercise, in a given case, in the manner or method pre- 
scribed by the legislature and in no other. 

The legislature has declared, as a prerequisite to the exercise of 
this jurisdiction by a district court, that a petition shall be filed by 
the proper officer, containing averments of certain facts, and pray- 
ing for a writ of possession in behalf of the state. Without the 
filing of a petition by the proper officer, substantially in accordance 
with the requirements of the statute, it is certainly trae that the 
jurisdiction conferred by the constitution on the district courts could 
not be legally exercised. The legislature has further declared, that 
in addition to actual notice which is required to be given to persons 
in possession of or claiming the estate sought to be escheated, notice, 
setting forth briefly the contents of the petition, and requiring all 
persons interested in the estate to appear and show cause why the 
same should not be vested in the state, shall be published in a news- 
paper published in the county, or if there be none published in the 
county, then in the nearest county where a newspaper is published, 
once in each week for eight successive weeks previous to the return 
day of the citation. R. S., 1773, 1236. 

So stood the law when the plaintiffs in error were brought into 
the case; prior to which time there had not been any effort made 
to have declared escheated the two tracts of land in Lee county. 
When the proceeding was originally instituted against the land 
situated in Burnett county, publication was required, as under the 
law now in force, but only for four weeks. P. D., 3660. 

Could the notice thus required by law be dispensed with, and the 
court exercise, in the given case, the general jurisdiction given over 
the subject of litigation by the constitution? 

Where the constitution expressly requires that the legislature 
shall provide a method for giving effect to escheats, it thereby, in 
effect, declares that the jurisdiction conferred in general terms shall 
be exercised in the manner or method and under the rules prescribed 
by the legislature. 
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If the courts may disregard the rules made by the legislature, in 
reference to this matter, in one respect, they may do so in another, 
and the rules which the constitution made it obligatory on the legis- 
lature to enact for the express purpose of regulating and calling into 
exercise the general jurisdiction of the courts may be set at naught. 

It was held in the case of The State vw. Teulon, 41 Tex., 252, that 
the failure to give notice by publication, as required by the statute 
in cases of this kind, required a judgment rendered escheating prop- 
erty to be reversed. 

We are of the opinion that the publication of notice, required by 
the statute, is made necessary to the exercise of the general jurisdic- 
tion conferred, and that without it the district court had no juris- 
diction to try the case. 

The object of such a proceeding is not simply to have a decree 
declaring the escheat and vesting the title in the state; but by and 
through process, to be issued under the judgment, to divest not only 
the title of persons entitled to take the property of the deceased as 
his heirs, if perchance any such there be, but also by a sale to divest 
the title of the state, and to start, and confer upon the purchaser, a 
new title deraigned directly from the sovereign of the soil. R.S., 
1777-1780. 

The proceeding, while not strictly a proceeding in rem, has many 
of its characteristics; yet the statute does not direct a seizure of the 
thing, which, in some cases, has been held to support a judgment 
strictly in rem. It applies to personalty as well as realty. The 
mere institution of the proceeding creates no presumption that there 
is no one capable of taking the estate under the rules regulating the 
descent of estates of deceased persons—the presumption is to the 
contrary; and the effect of the judgment, if rendered after all per- 
sons interested in the estate are notified of the pendency and pur- 
pose of the proceeding in the only manner in which they can be, if 
unknown, is to destroy that presumption and to make the title of 
the state clear. 

From the time the property is sold under a valid decree, the claim 
of the person who might have taken it as heir, devisee or legatee is 
against the proceeds of the property, which must be paid into the 
state treasury (R. S., 1780-1785), and to recover even that he js 
driven to a suit. 

It certainly is not the intention that the purchaser of escheated 
lands shall be subjected to the peril of losing them after they have 
been regularly escheated and sold, if an heir, devisee or legatee shall 
subsequently make claim; nor that personalty which, from day to 
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day, changes hands, shall be subject to the claim of such persons, 
however valid such claim may have been if asserted in proper time 
and place; yet such results would follow if the jurisdiction of the 
court is not so brought into exercise by a substantial compliance 
with the requisites of the statute as to clothe it with power, by its 
judgment, to conclusively settle the title to the property as against 
all persons. 

Such power can only exist when the requirements of the statute 
are substantially complied with. 

The faet that persons appeared in the case and claimed to be the 
heirs of Donald Smith cannot affect the question, whatever proof 
they may have made; for, until the court had the power to hear 
and determine the cause, what was done or said by whomsoever 
can be of no avail. 

There may be those more nearly related by blood to Donald 
Smith than were the persons who claimed to be his heirs, and before 
that question can be concluded, all persons who may be interested 
in the estate are entitled to the notice provided by the statute. 

It is not questioned that the proper notice of the proceeding to 
escheat the two tracts of land in Burnett county was given; but to 
authorize the declaration of the escheat of an estate, it is necessary 
that it should be alleged that the deceased died without having de- 
vised it, and that there was no administration upon the estate. 
These things are alleged, but there is no proof whatever in regard 
to them. 

What proof would be requisite in such a case, after a lapse of so 
great a period of time, it is not now important to consider. 

It certainly might have been shown that no will had been pro- 
bated or letters of administration granted on his estate in the county 
in which he is shown to have resided and died, if such be the case. 
The courts judicially know that such facts must be evidenced by 
records if they exist —that they are as accessible to one person as to 
another; and in such case a plaintiff, which the state in this case es- 
sentially is, is not relieved from making some proof of even a nega- 
tive averment, proof of which is necessary to sustain its action. 

If Donald Smith was a citizen of Texas, and the persons who 
claim to be his heirs were aliens, then no doubt his estate vested in 
them at his death and did not escheat; for escheats occur only in 
case of failure of heirs, 7. ¢., of persons existing at the time of the 
death of the owner of the estate who under the law can take from 
him by descent. 

By express provision of the constitution of the republic, aliens could 
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take by inheritance from a citizen (General Provisions, sec. 10), but 
were given a reasonable time to take possession of or to dispose of 
the estate. 

By the act of January 28, 1840 (EH. D., 585), which was re-enacted 

by the act of March 18, 1848 (H. D., 600), it was provided that 
“every alien, to whom any land may be devised or may descend, 
shall have nine years to become a citizen of the state, and take pos- 
session of such land, or shall have nine years to sell the same, before 
it shall be declared forfeited, or shall escheat to the government.” 
Thus was the reasonable time within which alien heirs were required 
to take possession or to sell fixed at nine years. 
- Under these laws, it has long been settled that aliens could ac- 
quire title to real property as could citizens, by inheritance from a 
citizen. Cryer v. Andrews, 11 Tex., 170; Barclay v. Cameron, 25 
Tex., 241; Hanrick v. Hanrick, 54 Tex., 113. 

In the case of Barclay v. Cameron, speaking of appellees, who 
were aliens, claiming by inheritance from a citizen, Wheeler, J., said: 
“The appellees, as sole heirs of the intestate, inherited his estate. 
The title vested in them instantly upon his death, by descent, subject 
to be defeated by their failure to become citizens, or to dispose of 
the estate by sale within the period prescribed by the statute. 

“That the appellees were the heirs, and that a defeasible estate 
vested in them by inheritance immediately upon the death of the 
intestate, cannot admit of question. . . . The appellees were 
the heirs of the intestate, and unquestionably the estate of which 
he died seized, vested in them immediately upon his death in No- 
vember, 1841, by force of the provision of the constitution and 
statute. It was an estate upon condition that, within nine years! 
from the death of the ancestor, they should become citizens, or 
should sell the land.” 

As to the character of this condition, the opinion in that case does 
not undertake to clearly decide; yet the conclusions arrived at are 
such as to lead to the holding that the conditions were such as are 
termed “conditions subsequent.” 

Such, in our opinion, they must be considered. ‘“ A precedent 
condition is one which must take place before the estate can vest or 
be enlarged.” 4 Kent, 125; 2 Black., 154. 

Such cannot be the condition under which the alien heir takes; 
otherwise the estate could not vest until the performance of the act 
required; whereas it is well settled that the estate vests immediately 
upon the death of the ancestor, and is liable to be defeated or di- 
vested only upon the failure of the heir to perform the conditions. 
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Conditions subsequent “are those which operate upon estates 
already created and vested, and render them liable to be defeated.” 
4 Kent, 126; 2 Black., 154. 

The estate which vests in the alien heir is an estate in fee; an 
estate without limitation as to the time of its duration, subject, how- 
ever, to be defeated by failure to perform the conditions imposed by 
law. 

The requirements of the statute cannot operate as a limitation, the 
nature of which is to determine the estate when the period of limit- 
ation arises. 

“ Words of /imitation mark the period which is to determine the 
estate; but words of condition render the estate liable to be des 
feated in the intermediate time, if the event expressed in the condi- 
tion arises before the determination of the estate, or completion of 
the period described by the limitation. The one specifies the utmost 
time of continuance, and the other marks some event which, if it 
takes place in the course of that time, will defeat the estate. The 
material distinction between a condition and a limitation consists in 
this: that a condition does not defeat the estate, although it be 
broken, until entry by the grantor or his heirs. But it is in the 
nature of a limitation to determine the estate when the period of 
limitation arises without entry or claim.” 4 Kent, 127. For breach 
of condition the resumption of the estate was required to be by 
judicial process. It is clear that the estate taken by an alien heir, 
under the laws of this state applicable to this case, is not one under 
limitation, absolute, conditional or collateral, as these terms are used 
by common law writers (4 Kent, 127, 128, 129); but that the estate 
so taken is a vested estate in fee, subject to be defeated by non-com- 
pliance with one of two conditions subsequent, imposed by law. 

We have referred to these matters for the purpose of ascertain- 
ing the true state of the title to the lands mentioned, the true rela- 
tion of the state thereto, and the methods necessary to be pursued 
by the state to assert whatever right it may have. 

It is then evident, if the facts stated by those who claim to be 
the heirs of Donald Smith be true, that he did not die “having no 
heirs.” 

This being true, it follows that the provisions of the Revised 
Statutes (arts. 1770-1785) have no application whatever to the facts 
of this case; for they only authorize proceedings in cases in which 
persons having estates have died having no heirs — have application 
only to cases of escheat proper. ' 

The conditions under which alien heirs take not being conditions 
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precedent, and the provisions of the statute not operating as a limit- 
ation on the estate of the alien heirs, ¢pso facto divesting an estate 
formerly vested in such person by the expiration of the period of 
limitation, the state cannot maintain this action, as might it or an 
individual clothed with title; for the title at the death of Donald 
Smith vested in whomsoever may have sustained such relation to 
him as to be deemed in law his heir. 

If the averments of those who claim to be the heirs of Donald 
Smith be true, then the case is this: the title to the land vested in 
them at the time of the death of their ancestor, and the state now 
has simply the right, if the heirs have not complied with the condi- 
tions imposed by law, to have the estate forfeited for such failure, 
unless such right has been affected by treaty, or the act of February 
15, 1854 (Rt. S., art. 9), and by legislation of the country of which 
such heirs are citizens, responsive to that act, of which we need not 
now inquire. No officer of this state, however, has the right to in- 
stitute a proceeding to have such a forfeiture declared, nor has any 
court within the state the jurisdiction to declare such a forfeiture, 
until the state through the legislature has declared the will of the state 
to enforce its right to have the forfeiture declared, and has pro- 
vided the method by which this shall be done. 

The constitution itself contemplates that the legislature shall act, 
and shall put in motion and provide rules for the exercise of this 
right. 

It provides that “the legislature shall provide a method for deter- 
mining what lands have been forfeited, and for giving effect to 
escheats.” 

The act under which this action was instituted neither declares 
the will of the state to enforce the forfetture, nor provides a method 
by which it shall be done, but applies solely to cases in which per- 
sons have died, or are presumed to have died, having no heirs. The 
one is simply the declaration by a decree of court that no one lived 
who could inherit from the deceased, and takes away no right in 
any one which existed before the decree; but the effect of a decree 
of forfeiture, upon the ground that alien heirs have not complied 
with the conditions provided by law, is to divest a right which, but 
for the decree, would have continued in the alien heir, notwithstand- 
ing the existence of the facts which would authorize a forfeiture. 

The right to a forfeiture arises when there are heirs who can and 
do take, if they fail tocomply with the conditions imposed by law 
to enable them to obtain an indefeasible estate. 

In considering the question of forfeiture, under the constitution 
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of 1845, Wheeler, J., said: “Section 4 of article 13 of the consti- 
tution declares that ‘all fines, penalties, forfeitures and escheats 
which have accrued to the republic of Texas under the constitution 
and laws shall accrue to the state of Texas, and the legislature 
shall by law provide a method for determining what lands may 
have been forfeited or escheated.’ The legislature has, as yet, made 
no provision on this subject; and, until some provision shall be 
made, it is evident that, under the constitution, no such proceeding 
can be instituted.” 

As if to emphasize this rule, Lipscomb, J., in the same case, said: 
“The appellant alleges that the conditions were not performed, and 
that a forfeiture of the title was the consequence. He is here met, 
however, by the (fourth) section of the schedule of the constitution of 
the state, directing that ‘the legislature shall by law provide a 
method for determining what lands may have been forfeited or 
escheated.’ No method having yet been provided by the legislature, 
it presents a case in which all jurists agree that the courts must 
wait the lead of the political authority before they can act.” 
Hancock v. McKinney, 7 Tex., 456, 457; Swift v. Herrera, 9 Tex., 
279. 

This rule has been recognized in reference to the statute requiring 
alien heirs to take possession of or sell property inherited from a 
citizen. Barclay v. Cameron, 25 Tex., 243; Hanrick v. Hanrick, 54 
Tex., 113; Sabriego v. White, 30 Tex., 589. And is conclusive 
against the right of the state to recover in this action if it appear 
that Donald Smith, a citizen, died, having heirs, although they may 
have been aliens. 

These matters have been noticed in view of another trial, and of the 
probability that they may facilitate the final disposition of the case. 

We have had some doubt if the entire judgment should be re- 
versed on the writ of error sued out by a part of the defendants 
only, but in view of the fact that the statute gives in express terms 
to any one a party to the proceeding, without reference to the in- 
terest he may have in the subject-matter of litigation, the right to 
prosecute a writ of error, and in view of the further fact that it 
was not probably intended that these proceedings to declare escheats 
should be prosecuted by a number of separate suits, we deem it 
proper to reverse the entire judgment for the errors indicated, and 
to remand the cause for further disposition. 

It is accordingly so ordered. 

REVERSED AND REMANDED. 

{Opinion delivered May 5, 1885.] 
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Epe@ar ScuramM et Au. v. Mary F. Gentry. 
(Case No. 5492.) 


1, Crration.— If a citation sets forth plainly the nature of the complaint and 
the relief sought, the requirements of the statute are satisfied. 
. Return.—If the return on a citation shows that the officer served two de: 
fendants by delivering to them in person a true copy of the writ, but does 
not show that he delivered a copy to each, as required by act (1219, R. §8.), 
the return shows an imperfect service. 


Error from Comal. Tried below before the. Hon. Thos. M. 
Paschal. 

This was a suit in trespass to try title brought by Mary F. Gentry 
and her husband, Abraham M. Gentry, on the 26ih day of August, 
1882, against Edgar Schramm, Herman Riedel, A. Ditmar, George 
H. Schmitt and Ernst Gruene, Jr. The land sued for was situated 
in New Braunfels, Comal county, Texas. 

The defendants George H. Schmitt and Ernst Gruene, Jr., filed 
no answer, and made no appearance, and judgment by default was 
taken against them, and on November 21, 1884, they filed assign- 
ment of errors. 


J. D. Guinn, for plaintiffs in error, cited: R. 8., 1219; McDowell 
v. Nicholson, Tex. Law Rev., vol. 4, No. 10, p. 156; Covingtons »v. 
Burleson, 28 Tex., 368; Willis v. Bryan, 33 Tex., 429. 


No briefs on file for defendant in error. 


Witiie, Crier Justice.— The first assignment of error is not well 
taken. The statement of the nature of the plaintiffs’ demand in the 
citation was full, and contained the substance of all the material 
averments of the petition. The character and object of the suit 
could not have been mistaken by the defendants, nor could they 
have been misled in making their defenses. They were informed of 
the nature of the complaint against them, and of the relief prayed 
for, and this satisfied the requirements of the statute. The return 
of the sheriff of Comal county upon the citation issued for Edgar 
Schramm, Ernst Gruene, Jr., and George H. Schmitt shows that he 
served the two last named defendants by delivering to them in per- 
son a true copy of the writ. It does not show that he delivered a 
copy to each of these defendants as required by art. 1219 of the 
Revised Statutes. 

It has been heretofore held by this court that such a return shows 
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an imperfect service, and that a judgment rendered upon the return 
will be reversed. 

Accordingly we hold that the judgment of the court below in 
the present case must, for this defect of service, be reversed and the 
Covingtons v. Burleson, 28 Tex., 371. See, also, 
McDowell v. Nicholson, 4 Tex. L. Rev., 156, decided by court of 
appeals. 

REVERSED AND REMANDED. 


[Opinion delivered May 8, 1885.] 





T. M. Prrvce v. I. & G. N. R’y Co. 
(Case No. 5481.) 


1, DAMAGES — CONSIDERATION — NEGLIGENCE.— The confidence induced by un- 
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who is lawfully in its car, whether he is charged and pays his fare or not. 

2. RAILWAY COMPANY — PRESUMPTION.— If, by the rules of the railway com- 
pany, passengers are expressly forbidden to ride on a particular train, the 
presumption exists that any one claiming to be a passenger upon sucha 
train is an intruder. Such presumption does not exist when it is shown 
that, notwithstanding the prohibition, passengers are habitually transported 
on such train, with the knowledge of the company and without objection 
on its part. 

3. DAMAGES — RAILWAY COMPANY.— A railway company is liable in damages 
to one who is injured by the negligence of its agents while traveling on a 
hand-car of the company on which he had been invited to ride by the proper 
agent of the company free of charge; it being shown that such a car was 
sometimes used by the company for the transportation of passengers, and 
that no rule of the company was violated thereby. 

Apreat from Hayes. Tried below before the Hon. I. Teich- 
muller. 

Suit by appellant to recover damages for personal injuries sus- 
tained through the alleged negligence of appellee while appellant 
was being transported by appellee as a passenger upon its railroad. 

The petition alleged in effect that through the negligence of the 
employees of the company, plaintiff sustained injuries while riding 
on a hand-car on which he was invited to ride, and on which 
he was received as a passenger, and that the company sometimes 
used said hand-car for the transportation of passengers invited to 
travel on it by the proper agents of the company free of charge. 
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A demurrer to the petition was sustained, on which judgment for 
defendant was entered, from which this appeal was taken. 


0. T. Brown, for appellant. 


Flutchison & Rose, for appellee, cited: Hoar v. Maine Cent. R'y 
Co., 35 Am. Rep., 299; Chevallier v. Strahan, 2 Tex., 121; Haynie 
v. Baylor, 18 Tex., 507; Redf. on Carriers, 15; Hutchinson on Car- 
riers, sec. 47; Mo. Pac. R’y v. Douglas, 2 Tex. Law Rev., 281. 


Winir, Curer Jusrice.— In sustaining the special demurrer to the 
petition, the court below in effect held, that as the railroad company 
did not commonly transport passengers upon hand-cars, and the 
appellant was injured whilst being transported gratuitously, at the 
invitation of the company’s agents, upon one of these cars, he could 
not recover though the injury happened through the negligence of 
the company’s employees in charge of the car. 

The duty of a railroad company to transport passengers safely, 
and its consequent liability for a breach of this duty, arising from 
the negligence of its servants, does not result alone from the con- 
sideration paid for the service. “It is imposed by the law even 
when the service is gratuitous. ‘The confidence induced by under- 
taking any service for another is a sufficient legal consideration to 
create a duty in the performance of it.’ Coggs v. Bernard, 1 Smith’s 
Leading Cases, 282.” Phil. & R. R’y Co. v. Derby, 14 How., 486. 

A gratuitous bailee must answer for goods left in his charge, if 
lost through his gross negligence. A railroad company receiving 
passengers upon its cars cannot, through indifference to their safety, 
allow them to be injured in life or limb, without accounting in 
damages, though they have paid no passage money. It is enough 
that the passenger is lawfully upon the cars of the company at the 
time he is injured. Whether he is lawfully or unlawfully upon the 
cars does not depend upon his having paid fare for his transporta- 
tion. One may pay fare and yet be unlawfully upon the train, as in 
case of a passenger upon a freight train when the rules of the com- 
pany positively forbid the carrying of passengers upon such trains. 
Railway Co. v. Moore, 49 Tex., 31. 

On the other hand one may be lawfully upon the cars without pay- 
ing fare, when he is there by invitation or permission of the officers 
having authority to allow him to ride free of charge. 

Nor does the question of whether or not a passenger is lawfully 


upon a train depend necessarily upon the purposes to which the: 
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train is usually devoted. If usually employed in the transportation 
of passengers, a person who has paid his fare, or has been invited to 
ride free of charge, is presumed to be lawfully upon the train. If, 
by the rules of the company, passengers are expressly forbidden to 
be carried upon a particular train, the presumption is that any one 
claiming to be a passenger upon such a train is an intruder and 
without lawful right to be there. This presumption may be rebut- 
ted by showing that, whilst the rules forbid the transportation of 
passengers upon these trains, yet, with the knowledge of the com- 
pany, and without objection on its part, they are habitually permitted 
to take passage upon such trains. The company, through its proper 
officers, having the right to make these rules, may, through the 
same officers, relax or dispense with them, and the public are au- 
thorized to consider them as dispensed with, when not practically 
enforced. The conductor cannot relax these regulations without 
the consent of the company, because he is the agent whose special 
duty it is to see that they are enforced, and any relaxation of the 
rules on his part would be a disobedience of the orders of his 
superiors. 

This is the effect of the decision in I’y Co. v. Moore, supra, and 
it follows from the principles of that decision that when there are 
no such rules, but passengers are sometimes taken upon cars not 
generally devoted to passenger service, a person who enters such 
cars as a passenger, by invitation of the agents in charge of them, 
or with the expectation of paying fare when demanded, is lawfully 
there, and entitled to all the rights of a regular passenger. 

The rules of the company do not forbid his traveling upon these 
cars. He is encouraged to enter them by the fact that the com- 
pany sometimes use them for the transportation of passengers. If 
improper for him to travel upon them at the particular time, he 
should be so informed by the officer in charge, or in some other 
proper manner. 

In the present case it does not appear that the regulations of the 
company prohibited traveling upon a hand-car. On the contrary, 
it does appear that these cars were sometimes thus used by the rail- 
road company. The agents in charge of the car were not therefore 
violating orders when they permitted the plaintiff to take passage 
upon it. He certainly had no reason to suppose that he was acting 
unlawfully in riding upon the car. It does not appear that the par- 
ties inviting the plaintiff to travel upon the hand-car were not 
authorized to take him upon the proposed trip free of charge, much 
‘less that he was made aware of this fact. In a word, the petition 
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makes out a case of a passenger lawfully upon a car of the defend- 
ant company, which the latter sometimes used for the transporta- 
tion of passengers, invited by the proper agents to travel upon it 
free of charge, and injured by the negligence of the employees of 
the company in failing to use proper diligence in running the car. 
We think, in reason and upon authority, some of the cases bearing 
upon the question being collected below, he made ont a case in his 
petition entitling him to recover. Phil. & R. R’y Co. v. Derby, 
supra; Steamboat New World v. King, 16 How., 469; O. & M. R. R. 
Co. v. Mubling, 30 Ll, 9; Wilton v. Middlesex R. R., 107 Mass., 
108; Carroll v. Staten Island R. R. Co., 58 N. Y., 126. 

As to what degree of diligence was required of the servants in 
charge of the car under the circumstances, or for what negligence 
on their part the company would be liable, it is not necessary for us 
to consider. The petition alleges that the plaintiff was injured 
through the negligence of the company’s servants, which includes 
all degrees of negligence, slight, ordinary and gross, and there was 
no special exception complaining that the kind of negligence was 
not stated, even if such an exception could have prevailed. 

We think the court erred in sustaining the general demurrer and 
special exception to the petition, for which error the judgment must 
be reversed and the cause remanded. 

REVERSED AND REMANDED. 

[Opinion delivered May 12, 1885.] 
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AN Anronto Srreet Ramway Co. v. James L. Hetm anv E. C. 
Hert. 


(Case No. 5487.) 


— 


. CHARGE OF CoURT— PRACTICE.— When the statement of the cause of action 
and of the nature of the defense, made by the court below, was not full, 
and appellant did not ask for a charge giving a fuller statement, he cannot 
complain for the first time after appeal. 

2, MISJOINDER OF PARTIES.—In actions to recover money which will be com- 


° 


munity property when realized, the wife is not ordinarily a necessary or 
proper party. 

3. SAME.— A judgment will not be reversed for every erroneous ruling, but only 
when the opposite party is injured by such ruling. Appellant cannot be 
injured by the erroneous ruling of the court in this case, since a judgment 
in favor of husband and wife is a bar to any subsequent claim set up by 
either. If exceptions be taken in the court below, based on the misjoinder 
of husband and wife as plaintiffs, when the wife is not a necessary or proper 
party, and an injury be shown to defendant as a result thereof, the overrul- 
ing of the exception would be cause for reversal, 
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Apprat from Bexar. Tried below before the Hon. G. H. Noonan. 

This suit was instituted on the 27th day of August, 1883, by the 
appellees, Helm and wife, to recover $25,000 damage s for personal 
injuries sustained by Mrs. Helm on the 12th day of the same month, 
through the negligence of appellant’s employees. Plaintiffs (appel- 
lees) alleged in “the pleadings that defendant was a common carrier 
of passengers for hire, and that Mrs. Helm was a passenger on one 
of the defendant’s cars at the time of the injury, and was in a deli- 
cate situation from pregnancy. That, as she was cautiously attempt- 
ing to step from the car to the ground, the car started suddenly, 
through negligence of the driver, and threw her with great violence 
to the ground, by which she sustained serious injuries, being bruised 
badly upon the right hip, and causing a violent shock to her nervous 
system. That she was confined to her bed constantly for weeks after- 
wards, being continually threatened with miscarriage, greatly en- 
dangering her life, 

The defendant below pleaded general denial and contributory 
negligence. The jury returned a verdict of $900 for plaintiff, and 
a motion for a new trial being overruled, defendant appealed. 


Houston Bros., for appellant, on the charge of the court, cited: 
Willis ». McNeill, 57 Tex., 465; Glasscock v. Schell, 57 Tex., 215; 
I. & G. N. R. R. Co. v. Ormund, Tex. Law Rev., vol. 4, No. 18, p. 263. 


J. H. McLeary, for appellees, on the same subject, cited: Gal. Oil 
Co. v. Malin, 60 Tex., 649; Shook v. Peters, 59 Tex., 393; Endick 
v. Endick, 61 Tex., 560; Powell v. Haley, 28 Tex., 55, 56. 


Srayton, Associate Justice.— The statement of the cause of ac- 
tion, and of the nature of the defense, made by the court, was cor- 
rect as far as it went, but not full. 

This, however, could have been corrected, if deemed necessary by 
the appellant, through a charge giving a fuller statement; but this 
was not asked, and in such case the appellant has no just ground of 
complaint. 

The fifth instruction given contains a correct exposition of the 
law applicable to the question of the liability of the appellant, and 
as to the measure of damages; and if, in the latter respect, it was 
thought not to be sufficiently specific, a proper charge should have 
been asked. 

There is nothing in the evidence and verdict to induce the belief 
that the very formal character of the charge, as to the measure of 
damages, operated to the prejudice of the appellant. 
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Taken all together, there is no reason to believe that the charge 
in any respect misled the jury, and there was ample evidence to 
justify the verdict in favor of the appellees for the sum for which 
the judgment was rendered; and that there was opposing evidence 
offered by the appellant from which the jury might have found 
differently, furnishes no ground for setting the verdict and judg- 
ment aside. 

In actions to recover money which will be community property 
when realized, the wife is not ordinarily a necessary or proper party ; 
but in this case no objection was taken to her joinder with her hus- 
band as a plaintiff, and it cannot be raised here for the first time. 
No injury results to the appellant from the rendition of a judgment 
in favor of the husband and wife. In T. C. R’y Co. v. Burnett and 
Wife, 61 Tex., 639, in an action similar to the present, it was held 
that the joinder of the husband and wife as plaintiffs was error, 
and that, for the action of the court below in overruling an excep- 
tion based on such misjoinder, a judgment subsequently rendered 
in the case should be reversed. 

It is not for every erroneous ruling that a jadgment should be re- 
versed; but this should be done only in those cases in which the 
opposite party has probably been injured thereby. In suits of the 
character of the present, we are of the opinion that a judgment in 
favor of a husband and wife does not ordinarily operate to the 
prejudice of the defendant against whom it is rendered. Such a judg- 
ment is as complete a bar against any claim which might subse- 
quently be set up by the husband or wife as would be a judgment 
rendered in a cause in which the husband was sole plaintiff. 

If the costs be increased by the joinder of the wife when she 
ought not to be joined, or if a defendant be shown in any other 
manner to have been prejudiced, then the overruling of an exception 
based on the misjoinder of parties would be sufficient ground for 
reversal; but if no such injuries be shown, then the action of the 
court below in overruling such an exception is not sufficient ground 
for reversal in cases of this character. There is no error in the 
judgment and it is affirmed. 

AFFIRMED. 

(Opinion delivered May 8, 1885.] 
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Imma Attoetr v. I. Emirenpura. 
(Case No. 1501.) 

1, GENERAL DENIAL -—— EviIpENcE.— It is well settled in this state that a general 
denial puts the plaintiff upon proof of every material allegation in his peti- 
tion. Under it,in a suit to recover damages for breach of contract, defend- 
ant can introduce evidence to show that plaintiff failed to fulfill his part 
of the contract, and thus disprove his allegations of performance or willing- 
ness to perform. 


ArrraAt from Bexar. Tried below before the Hon. G. H. Noonan. 
The opinion states the facts. 


Minter «& Altgelt, for appellant, cited: Banking Co. v. Stone, 49 
Tex., 15; Hall vw. Jackson, 3 Tex., 305; Towner v. Sayre, 4 Tex., 30; 
Mims v. Mitchell, 1 Tex., 445; Guess v. Lubbock, 5 Tex., 538; Lem- 
mon v. Hanley, 28 Tex., 227; Love v. McIntyre, 3 Tex., 12; Rule 
20, District Court. 


L. N. Walthall and Wm. Aubrey, for appellee, cited: Bailey ». 
Hicks, 16 Tex., 222; Texas Trans. Co. v. Hyatt, 54 Tex., 215; Sayles 
& Bassett, Pl. and Prac., secs. 20,21; Doogood v. Rose, 9 Man., 
Grang. & Scott, 132; 8. C., 67 E. C. L., 131. 

Wii, Curer Justice.— The contract upon which this suit was 
founded bound the appellee to build a fence between the lands of 
himself and appellant before November 1, 1883, and to furnish all 
the material necessary for that purpose. It bound Mrs. Altgelt to 
pay the appellee $86.37 for the work, at such times as he might 
need the money for the purchase of material. Neither party could 
recover damages for the breach of this contract unless there was a 
performance or willingness to perform what the complaining party 
had agreed to do on his or her part. Hence Mrs. Altgelt, in suing 
Emilienburg for damages, alleged a part performance of her stipula- 
tions, and a willingness to comply with the remainder. She further 
charged that, notwithstanding that she was in default in no respect, 
the appellee had refused to carry out the obligations assumed by 
him. 

The general denial pleaded by the appellee ptit her upon proof 
of all these allegations’ It was, in effect, a special denial of each 
separate averment material to the plaintiff’s case. It was as much 
a denial of performance, or willingness to perform, the contract on 
the part of Mrs. Altgelt as of any other allegation in the petition. 
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IIence any proof she might introduce to establish these particular 
averments was liable to be combatted under the appellee’s pleadings 
by showing a refusal on her part to pay any portion of the $86.37 
on demand, when needed for material. The evidence of Emilien- 
burg to which the appellant objected was in the line of just this 
character of proof. It was in direct rebuttal of the evidence offered 
by Mrs. Altgelt to show that the appellee refused to go on with the 
work without sufficient reason, or for a cause different from that 
stated in her testimony. It was in disproof of her ailegations of 
performance or willingness to perform her part of the agreement. 
There were none of the elements of a confession and avoidance to 
be found in the evidence offered. The defendant did not propose to 
confess that Mrs. Altgelt had complied with her contract, and then 
to avoid responsibility from other causes; but he denied that she had 
done so, and introduced the proof in support of the issue made by 
him upon that question. That a general denial is all that is needed 
in such cases is well settled by previous decisions of this court. See 
Tisdale v. Mitchell, 12 Tex., 68; Herndon wv. Ennis, 18 Tex., 411; 
P. J. Willis & Bro. v. Herndon, 5 Tex. L. Rev., 231. There was no 
error in admitting the evidence, and with this evidence before us we 
cannot say that the judgment was not correct, and it is affirmed. 


AFFIRMED. 
(Opinion delivered May 8, 1885. ] 


IL& G. N. R. R. Co. v. Kare Cocke et At. 
(Case No. 5454.) 


1, DAMAGES.— Reasonable expense incurred in taking care of and curing an 
animal injured by the wrong of a railroad company can be recovered. 


2. RAILWAYS — NEGLIGENCE.— Where a railway line is not fenced, the law pre-gp 
sumes negligence on the part of the company if stock are injured by the pas- 7 7 289 
204 


sage of a train; if the right of way is fenced, the burden of proving the want” 
of due care rests upon the plaintiff seeking damages for such injury. 

3. SAME— DAMAGES.— The liability of the company for damages to stock at a 
public crossing, or any point which public convenience prevents from being 
fenced, is the same as if the road were fenced at that point. If stock are 
lawfully running at large within an incorporated town and are run over at a 
public crossing, the company is liable if its agents fail to exercise ordinary 
care, But if there is a city ordinance in force at the time and place where 
the injury occurs. by which the running of animals at large is made unlaw- 
ful, the company will not be responsible for injury done to animals trespass- 
ing upon its track, unless the conduct of its employees amounts to gross 
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negligence. It is presumed that owners of cattle will obey the ordinance, 
and as there is no probable danger, it is enough that the employees of the 
company use such care, after the danger is discovered, as a prudent man 
would use under similar circumstances. Thus a plaintiff naay recover, even 
if his own negligence exposed him to the risk, if the defendant, after becom- 
ing aware of the danger, failed to exercise reasonable care. 

4, GROSS NEGLIGENCE.— Gross negligence is an entire failure to exercise care, or 
the exercise of so slight a degree of care as to justify the belief that there 
was an indifference to the interest and welfare of others. 

5. BURDEN OF PROOF — DAMAGES.— The corporation of San Antonio embraces 
an area of thirty-six square miles, a small portion only of which is covered 
with buildings or laid out in streets. In a suit against a railway company 
for damages, resulting from the killing of a domestic animal within such 
corporate limits by its train, held, that the burden of proof was on the rail- 
Way company to show that the place at which the animal entered upon its 
track was one which the company was not permitted under the law to 
fence. 

6. DILIGENCE — NEGLIGENCE.— The diligence which one should use is in each 
case proportioned to the duty; where no duty exists, only a slight degree of 
care is required. 

7. NEGLIGENCE.— If cattle enter unlawfully on a railway track which is fenced 
up by the company, or at a place where by law such cattle are prohibited 
from running at large, the company will not be liable in damages for their 
injury by a moving train, if its employees use such care, after the danger 
becomes known, as a prudent man would under the same circumstances use 
to avoid the injury. 

8. CASES APPROVED AND FOLLOWED.— H. & T. C. R’y Co. v. Smith, 52 Tex., 178; 
H. & T. C. R’y Co. v. Sympkins, 54 Tex., 618; H. & T. C. R’y Co. v. Richards, 
59 Tex., 377, followed. 


Apreat from Bexar. Tried below before the Hon. G. H. Noonan. 

On the 12th of July, 1883, Mrs. Kate Cocke, joined by her hus- 
vand, brought suit in the district court of Bexar county, Texas, 
against the I. & G. N. R. R. Co. for damages caused by the killing 
and injury of stock, and recovered judgment for $300. A motion 
for a new trial being overruled, defendant appealed. 


MeLeary & Barnard, for appellant, on remote damages, cited: 
Brandon v. Manufacturing Co., 51 Tex., 128; Sedg. on Meas. Dam- 
ages, 66. 

On the instructions of the court, they cited: R. S., arts. 1317, 
4245; 13 Amer. & Eng. R. Rt. Cases, 578, and note. 


Cocke, Denman & Franklin, for appellees, on remote damages, 
cited: Willis v. Donac, 61 Tex., 588. 

On the instructions of the court, they cited: Dill. Mun. Corp., 
vol. 1, secs. 250, 251, and notes; Cooley’s Const. Lim. (4th ed.), 
pp. 235, 236, 241, 242, 257, 258; City Charter, Special Acts Legisla- 
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ture, August 13, 1870; Brownson v. Scanlan, 59 Tex., 222; Wells v. 
Barnett, 7 Tex., 584; W. & W. Ct. App. Civ. Cases, secs. 1006, 
1148 and 1171; W. & W. Ct. App. Civ. Cases, secs. 263, 844; Will- 
son’s Com. App. Cases, vol. 2, parts 3 and 4, sec. 374; Dill. Mun. 
Corp., sec. 346, note 2, sec. 350; Wade on Retroactive Laws, sec. 172. 


Srayron, Associate Justice.— It is immaterial what may have 
been the defect in the citation, and what may have been the ruling 
of the court on the motion to quash it, for the motion was filed 
September 23, 1883, and the cause was not tried until the second 
term thereafter. 

If the motion had been sustained, the cause would have stood for 
trial at the term at which it was tried, and even at the preceding 
term, without further service of citation; consequently the appel- 
lant could not possibly have suffered any injury from the ruling of 
the court, even if erroneous. I. & G. N. R’y Co. v. Brett, 61 Tex., 
486. 

P f,‘in consequence of the wrong of the appellant, the cow of the 
appellee was so injured as to render it necessary to incur expense in 
taking care of and curing her, then the appellant was liable for 
such reasonable expenses as were necessarily incurred in this respect, 
and the court correctly so charged. Watson v. Proprietors of Lisbon 
Bridge, 14 Me., 205; Gillett v. Western R. R. Corporation, 8 Allen, 
563; 2 Sedgwick on Measure of Damages, 315, note a. 

The court instructed the jury, in effect, that the appellees were en- 
titled to recover damages if the animals were injured by the cars 
of appellant, without making the liability of the appellant in any 
respect to depend upon whether the injury resulted from the negli- 
gence of the appellant or its employees. 

The statute declares that “ each and every railroad company shall 
be liable to the owner for the value of all stock killed or injured by 
the locomotives and cars of such railroad company, in running over 
their respective railways, which may be recovered by suit before 
any court having competent jurisdiction of the amount. If the 
railroad company fence in their road, they shall only then be liable 
in cases of injury resulting from the want of ordinary care.” R. 
S., 4245. 

Under the first subdivision of this article the question of negli- 
gence on the part of a railway need not be presented by evidence, 
for the law presumes that it exists if the railway be not fenced, 2. ¢., 
that the failure to fence is conclusive evidence of the want of the 
exercise of due care. 
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If, however, the road be fenced, then the burden of proving the 
want of due care rests upon a plaintiff who sues to recover for 
injuries done to his stock. 

Under statutes in effect the same as in force in this state, it has 
been held that the general terms used in such statutes imposing a 
liability on railway companies for injuries done to animals, unless 
their railways are fenced, do not apply to such places as public neces- 
sity or convenience require should be left unfenced, as the streets of 
a city or town, depot and contiguous grounds, the crossings of high- 
ways and other like places. RK. R. Co. v. Shriner, 6 Ind., 141; R’y 
Co. v. Rowland, 50 Ind., 353; R. R. Co. v. Kinney, 8 Ind., 402; 
Soward v. R. R. Co., 30 Lowa, 552; Soward v. R. R. Co., 33 Iowa, 
387; Davis v. R. R. Co., 26 Iowa, 551; R. R. Co. v. Lull, 28 Mich., 
510; Iba vw. R. R. Co., 45 Mo., 473; 1. & G.N. RR. R. Co. v. Leuders, 
White & Willson’s Condensed Cases, § 314; I. & G. N. R. R. Co. ». 
Smith, id., § 844. 

This construction is manifestly correct, and would be necessary 
to harmonize the article in question with other parts of the act,of 
which it is a part, and with other statutes in force in this state. 

Article 4170, Revised Statutes, declares that “such corporation 
shall have the right to construct across, along or upon any stream 
of water, water-course, street, highway, plank-road, turnpike or 
canal, which the route of said railway shall intersect or touch; but 
such corporation shall restore the stream, water-course, street, high- 
way, plank-road, turnpike or canal thus intersected or touched, to 
its former state, or to such state as not to unnecessarily impair its 
usefulness, and shall keep such crossings in repair.” 

Any other construction would make article 4245 in conflict with 
articles 4362, 4363, and with article 405 of the Penal Code. 

It appears that the animals were injured within the corporate 
limits of the city of San Antonio; but whether this occurred in 
such part of the city limits that it would have been impracticable 
or unlawful for the railway company to fence is not conclusively 
made to appear by the evidence. 

There is, however, some evidence tending to show that the injury 
was inflicted at a point on the appellant’s railway at which it could 
not properly have fenced. 

The city of San Antonio embraces an area of thirty-six square 
miles, and the mere fact that the railway passes through the corpo- 
rate limits of the city would of itself furnish no reason why it should 
be relieved from the responsibility imposed by the general statute 
if the road be not fenced; but the evidence, while not very full, 
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tends to show that the injury occurred at the place where the rail- 
way crosses the Fredricksburg road. 

Where an injury, such as is complained of in this case, occurs 
within the limits of a town or city, it rests with the railway com- 
pany to show that the place at which the animal entered was one 
which under the law it would not be permitted to fence. R. R. Co. 
v. Lull, 28 Mich., 510. 

This fact, however, is one to be established like any other fact, 
and where there is evidence before a jury from which the inference 
may reasonably be drawn that such was the character of the place, 
then a jury should not be instructed to find for the plaintiff, upon 
proof of the injury, without reference to whether the defendant had 
exercised due care; for if the injury occurs at a place where there 
is no right to fence, then the railway company is liable only for a 
failure to exercise reasonable care. Davis v. R. R. Co., 26 Ia., 552. 

As there was evidence from which the jury might have found that 
the animals were injured at a place at which the appellant was not 
required to fence its road, it was error for the court to make the 
right of the appellee to recover depend upon whether the animals 
were injured by the train of appellant, without reference to the de- 
gree of care used. 

The appellant asked several instructions which were refused, and 
the rulings in this respect are assigned as error. 

The first instruction asked by the defendant was as follows: 

' “If the jury believed from the evidence that the animals killed 
and injured were so killed or injured while running at large within 
the city limits, then the plaintiffs cannot recover, unless they show 
that there was gross negligence on the part of the employees of the 
railroad company.” 

It was not error to refuse this charge, for the cattle may have been 
lawfully running at large within the city limits, and injured at a 
place which might have been fenced by the appellant; and if so, it 
was liable if it did not use ordinary care. 

They may have been lawfully running at large when injured, and 
if so, even though injured at a place which the railway could not 
fence, still, while it would not be liable if it exercised ordinary care, 
it would be liable if it used a less degree of care —a degree of care 
so slight as to amount to gross neglect. 

The third instruction asked by the defendant was as follows: 

“The jury must be satisfied that the cattle were killed and injured 
by the railroad company’s trains through the negligence of the de- 
fendani’s employees, or the plaintiffs cannot recover.” 
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For reasons before given this charge was properly refused. 

The fifth instruction asked by the defendant was as follows: 

“Tf the jury believe from the evidence that the cattle killed or in- 
jured, or either of them, was on a public road or street of the city, 
then they cannot find for the plaintiffs, unless they further believe 
that the employees of the railroad company were guilty of gross 
negligence in causing the injuries.” 

This instruction was properly refused; for if, as before said, the 
cattle were running at large and were in a public road or street, 
within the limits of the city, which could not be legally fenced 
by the appellant, then the appellant would be responsible if it 
caused the injury by failing to use ordinary care; by which is meant 
such care as a prudent man would usually exercise under like cir- 
cumstances. 

The charge would have relieved the appellant from liability if it 
exercised a degree of care less than that which is in law deemed 
ordinary care, while under the facts assumed by the charge, ordinary 
care must have been used to relieve the appellant from liability, 
unless the animals were unlawfully on the track, which will be here- 
after considered. 

Negligence cannot be considered “ gross” unless evidenced by an 
entire failure to exercise care, or by the exercise of so slight a de- 
gree of care as to justify the belief that the person on whom care 
was incumbent was indifferent to the interest and welfare of others. 
Shearman & Redfield on Negligence, 18, 600. 

It was proved that an ordinance existed in the city of San An- 
tonio, at the time of the trial, which provided that “It shall be 
unlawful for horses, mules, jacks, jennets, cattle, sheep, goats and 
swine to run at large in the city of San Antonio.” 

It does not appear, however, whether this ordinance was in force 
at the time the animals were injured. 

This evidence having been offered, the following charges were 
asked and refused: 

“The ordinance of the city of San Antonio (chapter II, section 1) 
is in evidence before you, and you will consider this in connection 
with the other evidence in making up your verdict.” 

“Tf the jury believe from the evidence that the cattle were killed 
and injured while running at large within the city limits contrary 
to law, then the plaintiffs are guilty of contributory negligence in 
suffering their cattle to so run at large, and they cannot recover in 
this case.” 

The grounds upon which these charges were refused do not appear; 














I. & G.N. R. R. Co. v. Cooker. 








Opinion of the court. 





“and it may be that it was because there was no proof from which 
the jury could have found that the animals were running at large 
within the limits of the city, at the time they were injured, in vio- 
lation of any existing valid ordinance of the city. This would have 
been a sufficient reason for rejecting the charges; for charges should 
not be given unless there be evidence of the facts on which such 
charges are based. 

In view, however, of the future disposition of the case, we deem 
it proper to state the reasons and rules which we think should con- 
trol it. 

If a railway fences its track it is not liable for such injuries if 
ordinary care be used. 

If by reason of the public character of a place it cannot be fenced, 
then, to relieve a railway company from liability for injury done to 
animals running at large at such place, it is requisite that it use 
ordinary care; for in the absence of some statute, or ordinance hav- 
ing the effect of a statute, it is not unlawful in this state for the 
owner to permit animals by their own volition to enter and remain 
upon the uninclosed lands of another. 

If, however, there be a valid ordinance of a city, or a statute, in 
force at the time and place where the injury occurs, by which the 
running at large of animals is made unlawful, then the entry of the 
animals upon a railway track or other uninclosed land is a trespass. 

In such case,a railway company will not be responsible to owners 
for injury done by its cars to animals entering upon its track, unless 
the conduct of its employees amounts to gross negligence as hereto- 
fore defined; for under such circumstances railway companies are 
entitled to presume that all persons will comply with the law which 
forbids the owner to permit his animals to run at large; hence, are 
excused from the exercise of that care which will not be necessary 
if the owner complies with the law —are excused from the exercise 
of such care as they would exercise were it lawful for animals to be 
at large and therefore expected to be so. 

The probability of danger from a given cause must be considered 
in determining whether negligence exists, as well as the grade. 
Wharton, 47. 

If not probable, what would be considered a failure to use ordi- 
nary care were the cause from which the danger results probable, 
or reasonably to be expected, would often not constitute negligence, 
or if so, would constitute but a slight degree of negligence. 

The diligence in a given case required is proportioned to the duty. 
Wharton, 48. 

' Where no duty exists, but a slight degree of care can be required. 
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Common carriers contract with passengers for safe carriage, in so 
far as the same can be secured by the exercise of a high degree of 
care, and as railway travel is surrounded with many and unknown 
dangers, all the probabilities of danger must be provided against, in 
so far as the exercise of a high degree of care, skill and foresight 
can doso. This duty grows out of the contract. 

When, however, it is unlawful for animals to run at large, the 
probability is that they will not be permitted to do so; for it may 
be presumed that the owner will obey the law, and thus most effect- 
ively protect his own. 

Ii, in the absence of any further obligation to the owners of ani- 
mals than that which arises from the general obligation to exercise 
care to avoid a known or probable danger, resting upon railway 
companies and persons alike, cattle unlawfully enter upon a railway 
track, it is enough that the employees of the company use such care, 
after the danger becomes known, as a prudent man would, under the 
same circumstances, to avoid injury. 

This is but, in effect, the application of the well settled rule that 
a plaintiff may recover, even if his own negligence exposed him to 
the risk of injury, if the defendant, after becoming aware of the 
danger, failed to use ordinary care to avoid the injury. 8S. & R. on 
Neg., 36, 493. 

When the danger becomes known, the failure to use such care as 
a pradent man would, under the circumstances, amounts to indiffer- 
ence, from the consequences of which no one ought to be excused. 

There are many cases holding that railway companies are not 
responsible for injuries to animals unlawfully upon their tracks; but 
we believe the better rule to be that above stated, which we under- 
stand to be in harmony with the former decisions in this state. IH. 
& T. C. R. R. Co. v. Smith, 52 Tex., 178; H. & T. C. R. RR. Co. v. 
Sympkins, 54 Tex., 618; H. & T. C. R. R. Co. v. Richards, 59 Tex., 
377. 

It is unnecessary to consider whether the evidence was sufficient 
to show that the property was the separate property of Mrs. Cocke, 
or to show that she was entitled to recover for labor performed or 
expenses incurred in effecting the cure of the injured animal; for the 
same questions are not likely to arise upon another trial, at which 
the facts bearing upon all the questions in the case may be more 
fully developed than they are in the record before us. For the rea- 
sons indicated the judgment is reversed and the cause remanded. 


Rev ERSED AND REMANDED. 


[Opinion delivered May 12, 1885.] 
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L. A. Franks Et AL. v. Caroninge CHAPMAN ET AL. 
(Case No. 5460.) 


1. WILL, SIGNATURES OF WITNESSES THERETO.— The witnesses to a will each 
wrote his name where it occurred in the body of the will and in the conclud- 
ing sentence thereof, as follows: ‘‘ And now, in the presence of H. L. Har- 
rison, G. W. M. Duck, W. M. Smith, who Ihave requested to act as witnesses, 
I declare the writing contained in the foregoing ten pages my last will and 
testament.” (Signed) “G.W.Chapman.” Held, that the signatures of the 
witnesses were sufficient. 

®, Same.— The fact that a county clerk, when called upon by a testator to witness 
his will, attaches thereto his official certificate of the acknowledgment of 
the due execution of the will by the testator, does not affect the validity of 
the clerk’s signature to such will, as a witness, 


Arrrat from Atascosa. Tried below before the Hon. D. P. Marr. 

In this case the will concluded as follows: 

“ And now, in the presence of H. L. Harrison and G. W. M. Duck, 
W. N. Smith, who I have requested to act as witnesses, I declare the 
writing contained in the foregoing ten pages my last will and testa- 
ment. G. W. Cuapman.” 

After the name of G. W. Chapman, the testator, was written the 
following: 

“Tne Srate or Texas, ) 

County of Atascosa. \ 

“ Before me, A. G. Martin, county clerk of Atascosa county, per- 
sonaily appeared George W. Chapman, to me well known, who ac- 
knowledged to me that he had signed and delivered the foregoing 
instrument of writing, and he declared the same to be his act and 
deed for the purposes and considerations therein stated. In testi- 
mony whereof I hereunto sign my name and affix the impress of the 
seal of the county court of said county, at Pleasanton, this 4th day 
of June, A. D. 1877. 

[L. 8.] “A. G. Martin, 

“Co. Cl’k, Atascosa Co.” 

The names H. L. Harrison, G. W. M. Duck and W. N. Smith 
were in a handwriting differing from that in the body of the will, 
and Harrison, Duck and Smith each, on the trial, testified that they 
believed that their names respectively in the body of the will were 
in their handwriting and written by themselves. Smith, howevér, 
testified that be was sure there was no writing in the will after his 
signature when he wrote it —all wrote their names at the request 
of the testator, G. W. Chapman, and in his presence, who declared 
that it was his will. 
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A. G. Martin testified that he knew G. W. Chapman well; that 
on the 4th of June, 1877, Chapman came to him with the paper 
offered for probate in this case, in his hand, and declared to witness 
that it was his will, asking him at the same time to authenticate it; 
thereupon witness, being the county clerk, took Chapman’s acknowl- 
edgment of his signature to the paper, attempting at the same time to 
authenticate it as above shown in Chapman’s presence, and signed 
his (witness’) name to the certificate of acknowledgment. The evi- 
dence showed that the witnesses were all over fourteen years old, 
and the testator of sound mind. 


John D. Morrison and W. J. Bowen, for appellants, that the court 
should not have permitted Harrison, Duck and Smith to testify to 
their signatures, they not being subscribed to the will, cited: R.S., 
arts. 4859 and 1847; 24 Tex., 650; Ist ed. of Redf. on Wills, 1st 
vol., p. 283, chap. 6, par. 5 and 6; id., p. 498, chap. 10, par. 5; id., p. 
500, chap. 10, par. 8, 9 and 11; id., p. 596, chap. 10, par. 41; 1 Jar- 
man on Wills, pp. 216, 84. 

That Martin’s testimony should have been excluded, they cited: 
Const., sec. 16, Judicial Dept.; R. S., arts. 1789 to 1793; Ferguson 
v. Ferguson, 27 Tex., 339. 

That the sunt testimony of all four of the witnesses was inad- 
missible because the will did not show on its face that it was wit- 
nessed by any one, citing: Hunt v. White, . Tex., 643; Ist Tucker’s 


N. Y. Sur. Rep., p. 436; Mann v. Mann, 14 Sy 1; 3rd Brad- 
ford’s N. Y. Sur. Rep., pp. 30 and 31; Ist ‘a Redf. on Wills, vol. 
1, p. 225, note 47; id., pp. 205 and 206, note 12; i .P 498, TF 5, 


6, 7, 8 and 9; id., pp. 570 and 571, #4 19 and as l., pp. 639 and 
641, 44 43 and 44; 1 Jarman on Wills, p. 202, et 6, 4 1, and 
p. 204, note 3; 1 Story’s Eq. Juris., p. 176, 4 179, 180 and 180a. 


Elias Edmonds, for appellees. 


Srarton, Associate Justice.— On the former appeal of this case, 
it was held that the district court had jurisdiction, the matter having 
been sent to the district court on account of the disqualification of 
the county judge to hear and determine the validity of the probate 
of the will formerly made in the county court, and also to pro- 
bate the will if proper proof of its due execution was made, should 
the former probate for any cause be found invalid. Franks v. Chap- 
man, 61 Tex., 576; Const., art. 5, sec. 16. 
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It was also held that such time had not elapsed as would bar the 
right to probate a will under the facts existing. 

As the court revoked the former probate of the will, and as all 
the parties in interest, as shown by the appellants themselves, were 
before the court in this case, it is unimportant whether the proper 
notice of intention to probate the will was given before it was 
originally admitted to probate. 

The evidence of the witnesses upon whose testimony the will was 
probated was sufficient to authorize the finding that the paper was 
duly executed and published by G. W. Chapman as his last will; 
and it is of no importance that the witnesses who signed the will as 
such at the request and in the presence of the testator signed their 
names in the attestation clause, and not after it. 1 Jarman on 
Wills, 216 e¢ seg.; 1 Redfield on Wills, 231 e¢ seg:; Washburn on 
Real Property, 622. 

The fact that A. G. Martin, who was the clerk of the county 
court, when called upon by Chapman to witness the will, attached 
thereto his official certificate of the acknowledgment of the due 
execution of the will by the testator, does not affect the validity of 
his signature to the will as a witness. Murray v. Murphy, 39 Miss., 
219. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered May 12, 1885.] 





Frost Tuorn et au. v. D. P. Newsom. 
(Case No. 5316.) 


1, SUBSEQUENT PURCHASERS — QUITCLAIM DEED.— Although non-registered deeds 
are void as to subsequent purchasers for value without notice, still it 
is well settled that a subsequent purchaser, although for value and without 
actual notice, who takes under a quitclaim deed, will not be protected, since 
he contracted for only the interest his vendor had at the time of the trans- 
action. 

2. COLLATERAL ATTACK.— Where a court having jurisdiction of the person and 
subject-matter decided that a bond for title was for the conveyance of land, 
held, that in a collateral proceeding it could not be shown that the bond was 
merely for a quitclaim deed, the judgment of the court in the former action 
being evidence of a good title to the land. 


Appear from Wise. Tried below before the Hon. C. CO. Potter. 
VoL. LXIV —11 
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On May 5, 1876, Frost Thorn, Jr... Wm. T. and Mary Garner 
brought this suit against appellee and others, for the recovery of the 
north half of the league of land patented to George H. Duncan. 
They derived title through a contract between their deceased father, 
Frost Thorn, Sr., and Geo. H. Duncan, by which the former was to 
locate the certificate and secure the patent for one-half of the land, 
alleging compliance upon his part with the contract. Also that 
after the death of Thorn and Duncan, the heirs of the latter ac- 
knowledged the right of the heirs of the former to a one-half inter- 
est in the land. And in September, 1871, the parties made a 
partition of the land, in which Duncan’s heirs were allotted the 
south half and Thorn’s heirs the north half of the league, which is 
situated on the line partly in Wise and partly in Jack county. 

This partition’ was subsequently reduced to writing in the form of 
a deed of partition, and signed as well as acknowledged by the par- 
ties. This instrument bore date November 25, 1871, but was ac- 
knowledged in February and March, 1873. 

After the original suit was brought the plaintiffs all died, and 
thereafter the suit was prosecuted by their heirs acting through 
guardians ad litem. 

Appellee Newsom claimed title to two hundred acres of land situ- 
ated on the north of the league, and properly described in his an- 
swer, as an innocent purchaser for value and without notice of any 
adverse claim, by purchase and deeds of general warranty from 
Felix Mudd, one for one hundred and twenty-five acres, dated Janu- 
ary 17, 1873, and filed for record January 20, 1873; the other for 
seventy-five acres, bearing the same date and filed for record at the 
same time as the first deed, disclaiming as to the balance of the 
land sued for. This title was derived through Mudd as follows: 
Conveyance by all the heirs of George H. Duncan, deceased, the 
original grantee, to their brother, James Duncan, conveying their 
entire interest, right, title and claim to the land. This deed bore date 
July 3, 1872. James Duncan executed to Felix Mudd a bond for 
title, by which he bound himself to execute and deliver to Mudd 
a deed with special warranty by the 1st day of September, 1872, 
conveying to Mudd “ his and all his interest secured in and unto the 
said land, by deed” from his brother. Mudd, brought suit upon 
that bond in the district court of Wise county, and on November 
16, 1872, judgment was therein rendered in favor of Mudd, by 
which he recovered of James Duncan the land, and which is therein 
fully described. 

Appellants replied that Newsom was not an innocent purchaser 
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for value and without notice of their rights, but that he had notice 
at and before his purchase, and if not, then under the facts and 
circumstances he was chargeable with notice, ete. 

Appellee asked for a severance from the other defendants, which 
was granted. Judgment in favor of Newsom, from which this 
appeal was taken and perfected. 

Upon the trial below several bills of exception were saved by 
appellants to the ruling of the court excluding evidence. Also com- 
plaint is made as to instructions given and charges refused. The 
material question will be fully shown by the opinion. 

The following is the bond for title executed by Duncan to Mudd: 
“Sratre or Texas, 

County of Kaufman. 

*], James Duncan, for the consideration of $1,000, gold coin, to 
me in hand to be paid, on the 1st day of September, 1872, this day 
made payable by note executed by George M. Hogan, that the said 
James Duncan, upon the full payment of the aforesaid note, being 
the full consideration for the said James Duncan’s right, title and 
interest in and unto one league of land situated in the counties of 
Wise and Jack, state of Texas, the same being located in one body, 
the said lands being patented under date, the 11th day of January, 
1858, vol. 11, No. 656, as shown from the records of the general 
land office of the state of Texas. Now, said James Duncan agrees 
to convey to one Felix Mudd, his and all of his interest, secured in 
and unto the said lands by deed, bearing even date with this instru- 
ment, from his, said James Duncan’s, four brothers; to wit: George, 
Alexander, David and Lacy Duncan; that said James Duncan, by 
virtue of said deed so executed by the said brothers, does by this 
instrument agree to convey to the said Mudd, on or about the Ist 
day of September, 1872, by special warranty title from himself and 
all persons claiming by, through or under him, the said Mudd, his 
interest, saving alone six hundred and forty acres deeded to. George 
M. Hogan, which deed is nowa matter of record in Wise county; 
the execution of the deed to Felix Mudd and the payment of this 
purchase money, $1,000, are to be simultaneous actions. In the 
event of this money not being punctually paid on the ist day of 
September as aforesaid, it shall bear ten per cent. interest until paid. 
In testimony of which I, James Duncan, have hereto set my hand 
and signature this 3d day of July, 1872. 

“ Attest: James Dunoan. 

“ Ropert C. Hoaers, 
“J. J. Pywe, 
“Gro. M. Hoean.” 
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F. B. Sexton, for appellants, cited: Horton v. Hamilton, 20 Tex., 
611; Cook v. Burnley, 45 Tex., 115-19; Caruth v. Grigsby, 57 Tex., 
259-65; Stegall v. Huff, 54 Tex., 196-7; Harrison v. Boring, 44 
Tex., 259-64; Taylor v. Harrison, 47 Tex., 457-60; Wethered », 
Boon, 17 Tex., 150; Freeman on Judgments, sees. 256, 257 and 
258; Hobby’s Texas Land Law, secs. 532, 540 and 1700; Wheeler », 
Yenda, 11 Tex., 562; Milam County v. Bateman, 54 Tex., 168, 
169; Mast v. Tibbles, 60 Tex., 305, 306; Hobby’s Texas Land Law, 
Bees. 231, 239, 242, 250. 


Davis & Garnett, for appellee, cited: R. §., art. 4332; Graham 
vw. Hawkins, 38 Tex., 628; Harrison v. Boring, 44 Tex., 255; Van 


Rensselaer v. Kearney, 11 How., 322. 


Warrs, J. Com. App.— The material question presented by the 


‘record is as to the effect to be accorded to the bond for title, and 


the judgment thereon rendered against James Duncan and in favor 
of Felix Mudd. It is urged that, by the terms of the bond, Mudd 
contracted for a quitclaim deed, and the judgment for the recovery 
of the land must be limited in its operation to the scope and object 
of the intention of the parties as expressed in the bond. As re- 
sulting from these conclusions, it is asserted that Newsom is charge- 
able with all defects in the chain of title under which he purchased, 
and affected to the same extent by unrecorded conveyances and 
outstanding equities, as was his vendor, Mudd, who, it is claimed, 
held under a quitclaim title only. 

While non-registered deeds are declared void by the statute 
as to subsequent purchasers for value and without notice, still th» 
doctrine is well settled that a subsequent purchaser, although for 
Value and without actual notice, who takes under strictly a quit- 
claim deed, that is, one by which the chance of title, and not the 


‘land itself, is conveyed, will not be accorded the protection of the 


statute, for the obvious reason that he contracted for the interest 
only that his vendor then had in the land. If the vendor had pre- 
viously divested himself of the title to a portion or all of the land, 
to the extent of the divestiture there would be no right remaining 
‘in the vendor to pass by the quitclaim to the vendee. It is the then 
interest of the vendor for which he contracts, and it is to such in- 
terest only that he is entitled under the quitclaim deed. 

Tn this case it is not necessary to determine whether a vendee who 
purchases from one holding under a quitclaim deed, pays value and 
takes a conveyance of the land with covenants of general warranty, 
without actual notice of an unrecorded deed existing prior to the 
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execution of the quitclaim deed to his vendor, would be protected 
by the statute as a subsequent purchaser for value, and without 
notice. Because it will be seen from an examination of the terms 
of the bond for title that it is questionable whether the contract 
was for the chance of title or for an absolute conveyance of the 
land. 

And in the determination of that question resort should be had 
to the circumstances attending the transaction, the primary object 
being to arrive at the intention of the contracting parties. For if 
their intention was that the one purchased and the other intended 
only to sell his interest in the land, then it would be held that the 
bond called only for a quitclaim deed. On the other hand, if the 
obligee intended to contract for an absolute conveyance of the land, 
and the obligor intended to bind himself to make that character of 
conveyance, even though it was upon special warranty, nevertheless 
it would be a conveyance of the land, as distinguished from a release 
or transfer of merely the obligor’s right. Harrison v. Boring, 44 
Tex., 263; Van Rensselaer v. Kearney, 11 How. (U. 8.), 322; 
Sweet v. Green, 1 Paige, Ch., 476. 

That was a practical question for the consideration of the court 
in the suit by Mudd upon the bond. And the judgment there was 
for the recovery of the land, not merely the interest that James 
Duncan had in it. By the statute then in force the court had full 
authority to pass the title by the decree. P. D., art. 1481. Such 
evidently was the intention of the court, and such is the effect of 
the decree rendered, 

Hence it appears that the construction placed by the court upon 
the bond for title was that it called for an absolute conveyance of 
the land. And it is not material to inquire whether the court did or 
not err in that construction of the bond; for, as it had jurisdiction 
both of the person and subject-matter, so long as that remains a sub- 
sisting decree, it is not subject to collateral attack on the ground of 
error, and will constituts the evidence of Mudd’s title, and upon 
which appellee had the right to rely. 

It appears from the evidence that appellee paid full value for the 
land. The transfer of the small note to an innocent third party, 
and the recovery of a judgment thereon against appellee, fastens 
upon him the liability, and, in contemplation of law, is equivalent 
to a pavment by him. 

Appellee testified that he purchased the land in good faith, and 
without notice of any adverse claim whatever, and that he paid a 
valuable consideration for the same. 
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There is nothing in the record that militates against his evidence; 
on the contrary, he is supported by the statements of other wit- 
nesses. 

Upon that issue the court instructed the jury that, if appellee 
purchased the land in good faith, and for value, without notice of 
the claim of appellants, and could not have known of it by the ex- 
ercise of ordinary diligence, then to find for appellee. But, if 
appellee knew of the claim of appellants, or by the exercise of ordi- 
nary diligence might have known, then to find for appellants. 

In our opinion the particular issue was properly submitted by the 
court, and that the verdict is sustained by the evidence; while the 
charges asked by appellants and refused by the court assumed that 
appellee was chargeable with constructive notice of the adverse 
claim, which, as has been seen, is not true. Therefore the court 
did not err in refusing these instructions. 

All the other questions relate to immaterial matter, which could 
i | not have had any effect upon the result. 

| Our conclusion is that the judgment ought to be affirmed. 








AFFIRMED, 
[Opinion adopted May 12, 1885.] 





Cuas. Scuevser et At. v. W. H. Battow et AL. 


aii (Case No. 5277.) 


Hi} 4 - 1. Evipencre.— Evidence is admissible to show that defendant, before purchas- 
; ing property claimed as a homestead, took the advice of counsel as to the 
validity of the title which he was about to purchase, 

} 2. HomesTeaD.— The lapse of eight days between a cessation of business and a 

) sale of the premises on which the business was conducted will not destroy 

/ its exemption as a homestead, unless there has been an abandonment. No 

: fixed rule can be laid down as to what lapse of time will work an abandon- 

ment, but each case must be decided on its merits. Exemption is intended 

as a substantial benefit, and when it has attached it will not be removed 
without good cause. 

Hy 8, Fraup.— It is no proof of fraud that the purchaser of a homestead knew that 

the creditors of his vendor were about to attach it, for his creditors could 

i! have no interest in it. 





iit Appear from Wichita. Tried below before the Hon. B. F. Will- 
jams. 
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This suit was brought by appellants to recover a certain lot in the 
town of Wichita Falls, together with rents at the rate of $125 per 
month from the 6th day of April, 1884, which they averred to be 
the rental value of the premises. 

At the August term, 1884, defendant W. H. Ballow filed a plea of 
not guilty, and the other defendants filed a disclaimer. 

A jury being waived, the cause was submitted to the court, who 
rendered judgment for the defendants. 

The evidence showed that the property was worth from $2,000 to 
$3,000, and the rental value to be from $87.50 to $125 per month. 

David Ballow (a brother of W. H. Ballow) and one Williams 
were partners in business both as merchants and as saloon-keepers. 
They owned jointly the two houses in which they were thus en- 
gag ged. 

On June 13, 1883, Ballow conveyed to Williams his interest in 
one of the lots and Williams conveyed to Ballow his interest in the 
lot now in controversy. 

Before that time the parties appear to have claimed that these 
lots were exempt by reason of the homestead exemption. 

On the next day these parties made an assignment of their prop- 
erty (not including these two lots) for the benefit of their creditors, 

On the 23d of June David Ballow conveyed the lot in controversy 
to appellee, and on the same day (and within half an hour after- 
wards) it was attached at the suit of the joint creditors. 

The contract for the sale was made several days before the deed 
was executed. 

The first assignment of error was taken to the admission of 
the testimony of S. T. Miller, to the effect that he had advised the 
defendant that the property was homestead and not subject to exe- 
cution, and not liable for his brother’s debits. 

The fifth assignment is: The court erred in rendering judgment 
for defendant when the evidence and the law clearly warranted a 
finding for the plaintiff. 


W. W Flood and Hunter & Stewart, for appellants, cited: Wei- 
siger v. Chisholm, 28 Tex., 792; Castro v. Illies, 22 Tex., 503; 
Edrington v. Rogers, 15 Tex., 188; Hancock v. Horan, 15 Tex. 510; 
Humphries v. Freeman, 22 Tex., 45; Taylor v Townsend, Texas 
Law Rev., July 29, 1884, p. 49; Shryock v. Latimer, 57 Tex., 674; 
Amphlett v. Hebbard, 29 Mich., 298; Kingsley v. Kingsley, 39 Cal., 
666; Rhodes v. Williams, 12 Nev., 20, 28. 
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Detany, J. Com. App.— The first assignment of error cannot be 
maintained. It was perfectly competent for the defendant to show 
that, before purchasing, he had taken the advice of counsel as to 
the validity of the title which he was about to purchase. 

Appellants appear to admit that, if David Ballow had sold to 
appellee on the day of the assignment, he would have conveyed a 
good title. This assumes that the property is to be regarded as the 
homestead of David Ballow, and not subject to execution, at the 
time when he ceased to do business. The circumstances relied on as an 
abandonment are these: He suffered eight days to elapse between 
the cessation of his business and the day of the conveyance, and 
during this time he made no use of the house. They appear to put 
the case thus: As the exemption arises from the use of the prop 
erty as a place of business, the exemption is lost at the moment, or 
at least on the day, that the business ceases. 

We cannot accept this view of the case. The exemption was cer- 
tainly intended as a substantial benefit, and is not to be lost in this 
summary way. The owner may fail in business, but he is not lim- 
ited to any one occupation. <A reasonable time, therefore, ought to 
be allowed him to adapt himself to his changed condition, and the 
property will not be subject to execution unless it is clear that there 
has been an abandonment. The case of Shryock v. Latimer, 57 Tex., 
674, is in point. In that case Latimer ceased to use the property as 
a place of business about the close of the year 1876. He rented it 
out in September, 1877, and it was sold under execution on Feb- 
ruary 12, 1878. 

Of course we do not mean to say, or even to suggest, what time 
ought to be allowed in such cases. Each case must depend on its 
own circumstances, and the question of abandonment is a question 
of fact to be determined by the court or jury, as the case may be. 

In the case before us, the assignment was made on the 14th and 
the conveyance on the 23d of the month. But as a matter of fact, 
the agreement to sell was made several days before, but was pre- 
vented for the time being. It also appears that at the time of the 
assignment and for some days afterwards, David Ballow expected 
to commence a new business, but found himself unable to do so. 
The evidence is entirely consistent with the good faith of the par- 
ties to the sale. But appellants point out, as a proof of fraud. that ap- 
pellee purchased the property with full knowledge that the creditors 
of the vendor were about to attach it for hisdebts. This, we think, 
does not alter the case. If the property was the homestead of 
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David Ballow, his creditors had no interest in it. Beard v. Blum, 
1 Tex. Court Rep., 19. 

The court below, sitting asa jury, having found in favor of the 
validity of the conveyance, we think the judgment should be af- 
firmed. 


AFFIRMED. 
[Opinion adopted May 12, 1885.] 





©. C. Braprorp v. Emzy Taytor. 
(Case No. 5459.) 


1, APPEAL — FINAL JUDGMENT.— A judgment was rendered against two defend- 
ants in the court below; one appealed, and the judgment was reversed and 
the cause remanded. The plaintiff below then filed an amended petition 
setting up the original judgment against the defendant who had not ap- 
pealed, and asking for judgment against the one who had appealed. While 
the former was thus retained as a defendant, the judgment made no dispo- 
sition of the case as to him. Held, that the reversal affected both defend- 
ants, and that, as the second judgment did not dispose of the case as to the 
defendant who did not appeal, there was no final judgment on which proc- 
ess could issue or an appeal be prosecuted. 


ok) 
fs), 


Arrrat from Williamson. Tried below before the Hon. A. 8. 
Walker. 
The opinion states the facts. 


Makemson & Price, F. W. Stratton and James H. Robertson, for 
appellant, cited: R. S. Tex., art. 1337; Burleson v. Henderson, 4 
Tex., 49; Wood v. Smith, 11 Tex., 367; Willie v. Thomas, 22 Tex., 
175; Dickson v. Burke, 28 Tex., 117; MclIlhenny v. Lee, 43 Tex., 
208; Texas Pleading and Practice, 601; Bradford v. Taylor, 61 
Tex., 508. 


Fisher & Fisher, for appellee, cited: Wooters v. Smith, 56 Tex., 
205; KR. S., arts. 1256, 1257, 1258, 1259; Buffum wv. Ramsdell, 55 
Me., 252; Freeman on Judgments, sec. 136; Burleson v. Henderson, 
4 Tex., 59; Martin v. Crow, 28 Tex., 614; Rodrigues v. Trevino, 54 
Tex., 200; Owens v. Mitchell, 33 Tex., 226; Whitaker v. Gee, 61 Tex., 
217; Ricks v. Pinson, 21 Tex., 507; Watson v. Newsham, 17 Tex., 
438; Guest v. Rhine, 16 Tex., 550; Willard v. Conduit, 10 Tex., 214; 
Swift v. Faris, 11 Tex., 19; Long v. Wortham, 4 Tex., 381; Hall ». 
Jackson, 3 Tex., 305. 
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Srayron, Assocrate Justice.— This action was brought by Emzy 
Taylor against F. L. Jordan and the appellant, C. C. Bradford, 
April 2, 1883, to recover from them as copartners the amount of 
certain drafts drawn on the appellee, a banker, by F. L. Jordan. 

It was alleged that the sums paid by Taylor on the drafts was a 
loan to Jordan and Bradford, which they had agreed and promised 
to repay with interest. 

Supplemental petition was filed, but it in no way affected the 
character of the action. 

An attachment was sued out in the case which was levied ona 
stock of goods that were replevied by Bradford. 

At the July term of the court, 1883, a judgment was rendered in 
favor of the appellee against both Jordan and Bradford, the charac- 
ter of which will be seen from the following extract from it: 
“Therefore it is ordered, adjudged and decreed that plaintiff Emzy 
Taylor do have and recover from defendants F. L. Jordan and C. 
©. Bradford, the sum of $502.03, and all costs of this suit,” ete. 

The judgment also foreclosed the attachment lien, and went against 
Bradford and the security on his replevy bond for the value of the 
attached goods. 

From the judgment Bradford alone appealed, and at the last term 
of this court the judgment of the district court was reversed and the 
cause remanded. 

After the mandate of this court was filed in the court below, the 
appellee filed an amended petition in which both Jordan and Brad- 
ford were retained as defendants. 

That amendment set up the former judgment as the cause of ac- 
tion, treating it as a valid and subsisting judgment against Jordan. 

The character and purpose of that amendment, as well as the 
subsequent proceedings under it had in the case, are thus correctly 
stated by counsel for the appellee: 

“At the July term of the district court of Williamson county, 
plaintiff, by amended original petition, set up the judgment obtained 
against F. L. Jordan as a valid subsisting judgment against him, and 
sought to recover the value of the property heretofore attached as 
the property of Jordan and Bradford from the defendant Bradford 
by this amended original petition. No personal judgment was 
sought against Bradford, but the object of it was simply to cancel 
and annul the pretended sale from Jordan to Bradford of the goods 
attached, and to subject the property to the payment of the debt. 

“No judgment, however, was rendered at this term (July, 1834) 
against Jordan. 
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“No personal judgment was rendered against Bradford, but judg- 
ment for the value of the property to the amount of $502.03, and 
permitting him to discharge the judgment by returning and deliver- 
ing the property, replevied by him, to the sheriff of Williamson 
county within ten days from date of judgment, etc. From this 
judgment Bradford now appeals.” 

It will thus be seen that while Jordan is retained by the amended 
petition as a defendant in the case, the judgment makes no disposi- 
tion whatever of the case as to him. 

In this state of the case it must be held that there is no final 
judgment on which process can issue or from which an appeal can 
be prosecuted; hence this court cannot entertain it, and the case 
must be stricken from the docket. Martin v. Crow, 28 Tex., 615; 
Rodrigues v. Trevino, 54 Tex., 201; Linn v. Arambould, 55 Tex., 618; 
R. R. Co. v. Smith County, 58 Tex., 76; Whitaker v. Gee, 61 Tex., 
217. 

We deem it proper, however, to say that there is nothing in the 
pleadings, nor in the former judgment, which can withdraw that 
judgment from the operation of the general rule under which it has 
been steadily held, in this state, that the reversal of a judgment 
against two or more defendants on the appeal of one defendant 
only will operate as a reversal as to all, if the judgment be entire, 
operating to the prejudice of all the defendants, and not upon dis- 
tinct and independent matters in which the several defendants are 
shown to be separately interested. Burleson v. Henderson, 4 Tex., 
59; Wood v. Smith, 11 Tex., 367; Willie v. Thomas, 22 Tex., 176; 
Dickson v. Burke, 28 Tex., 118; MclIlhenny wv. Lee, 43 Tex., 210. 

These views render it unnecessary to consider other questions 
presented. Because there is no final judgment the appeal is dis- 
missed. 


DisMIssED. 
[Opinion delivered May 15, 1885.] 





I. R. Miiurxen v. T. S. Smoor. 


(Case No. 5279.) 64 171) 
66 413 
1. Evipencr.— The action of the court below in excluding the testimony of a © 
witness cannot be reviewed if the bill of exceptions fails to show what his 
testimony would have been. 
2. PLEADING — PRAYER FOR RELIEF — INCONSISTENCY.— Where a petition stated 
that suit was brought to recover property in the separate right of the wife, 
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and there was no averment of any fact that would make the property com- 
munity, but the plaintiff prayed that in case the property were proven to 
be community, he might recover it as such, held, that it was error to charge 
the jury ‘‘to find for plaintiff if the property belonged to either the sepa- 
rate or community estates.” For no matter what the prayer of the petition 
is, the plaintiff must recover in the right in which he sues and upon the 
facts stated in his pleadings as the basis of that right. A prayer for relief 
inconsistent with the facts stated in the petition is of no value. 


Error from Parker. Tried below before the Hon. A. J. Hood. 
The opinion states the facts. 


B. G. Bidwell, for plaintiff in error, cited: 30 Tex., 104; id., 164; 
46 Tex., 408; 13 Tex., 928; 4 Tex., 20; 1 Danl. Ch. Pr., p. 437; 
Story, Eq. Pl., 40,41; Texas Law Rev., June 24, 1884; Bump, Fraud. 
Con., 509 and notes. 


Lanham & Stephens, for defendant in error, cited: Johnson », 
Granger, 51 Tex., 42; Davis v. Roosvelt, 53 Tex., 305; R. R. Co. v. 
O’Donnell, 58 Tex., 27; Van Alstyne v. R. R. Co., 56 Tex., 373; R. 
R. Co. v. Pinto, Tex. L. Rev., vol. 3, No. 1, p. 9; Pearson v. Flana- 
gan, 52 Tex., 266. 


Srayron, Associate Justice.— A general statement of this case is 
thus correctly made by the appellant: 

“T. S. Smoot sued Frank Milliken in the Parker district court for 
the recovery of the horses in controversy as the separate property 
of his wife, Mrs. M. J. Smoot. She claims the horses under a con- 
veyance from her son, R. T. Smoot. 

“The sheriff of Parker county, Texas, sold the horses under two 
executions against R. T. Smoot, one in favor of Jo. H. Brown, the 
other in favor of C. H. Milliken, cashier of the First National Bank 
of Weatherford. Both executions had been levied on the horses as 
the property of R. T. Smoot. Frank Milliken purchased the horses 
at the sheriff’s sale. Smoot claims the horses as the property of his 
wife. Milliken claims them under the sheriff’s sale, and that the 
sale by R. T. Smoot to his mother, Mrs. M. J. Smoot, was pretended 
and fraudulent.” 

There was a judgment in favor of the plaintiff for the horses, or 
for their value, if not delivered. 

The action of the court in excluding the testimony of O. H. Milli- 
ken cannot be revised, for there is no proper bill of exceptions show- 
ing what the testimony of the witness would have been. 

If, however, as may be inferred from the bill of exceptions, the 
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defendant desired to prove that the debt for which the judgment 
under which he bought the horses was rendered, had its origin prior 
to the time that R. T. Smoot conveyed them to his mother, M. J. 
Smoot, it certainly was proper to prove that fact upon the ‘issue 
whether the property was so conveyed to defraud creditors then 
existing. This might be proved as a fact, without proving the con- 
tents of notes for which those on which the judgment was rendered 
were taken in renewal. 

The action was brought by the husband of M. J. Smoot, to re- 
cover in her separate right, and there is no averment of any fact 
which would make the property community property; upon the 
contrary, the express averment is that the property sued for is the 
‘separate property of the wife. 

The petition contains the following prayer: “ But should it turn 
out that plaintiff is mistaken about the right of said M. J. Smoot 
to said horses or any part thereof, and should it turn out that the 
same or any part thereof are community property of said M. J. 
Smoot and the plaintiff, then he prays to recover the same as such,” 
etc. 

A plaintiff must recover in the right in which he sues, and upon 
the facts stated in his pleadings as the basis of that right, and can- 
not recover through a right adverse to that asserted, it matters not 
what the prayer of the petition may be. Owen v. Tankersley, 12 
Tex., 411; Hatchett v. Conner, 30 Tex., 111; Holloway v. Holloway, 
30 Tex., 178; Hutchins v. Bacon, 46 Tex., 414. 

A prayer for relief inconsistent with the facts stated as the basis 
for relief is of no value whatever. 

There was evidence tending to show that a part of the property 
sued for was of the community, and there was a general verdict in 
favor of the plaintiff. 

The facts thus appearing, the court instructed the jury to find for 
the plaintiff if the property was either the separate property of the 
wife as alleged, or the community property of herself and husband. 
This was error which will require the reversal of the judgment. 

The other assignments of error present questions not likely to 
arise upon another trial and therefore need not be considered. 

For the error noticed the judgment of the court below is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 
[Opinion delivered May 15, 1885.] 
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F. R. Suresran v. E. H. Mrrenecc. 
(Case No. 5506.) 


1, TENANT AT WILL— IMPLIED CONTRACT.— On June 23, 1882, M. leased a house 
to W., the lease to expire at 12 M. on June 20, 1883; in November, 1882, 
S., with the consent of M., acquired from W. the unexpired term. Held, 
that the term expired at 12 M. on the 20th of June, 1883, and that M. was 
entitled to possession at that time, without giving notice, unless by another 
contract he consented to the further occupancy of the premises by 8S. If up 
to the expiration of the lease M. had expressed no intention of leasing to 8, 
for another year, but permitted him to remain in possession and pay rent as 
before, an implied contract that he should occupy the property another year 
might arise. 

2. Same.— If, however, at or before the expiration of the lease, the tenant was 
informed that he would not be allowed to occupy the premises, after the 
expiration of the lease, otherwise than as a tenant from month to month, no 
contract that he should occupy the premises for a year could be implied, for 
an implied contract arises from the presumed intention of the parties, and in 
this case the landlord expressed his intention to the tenant and the tenant is 
presumed to have assented to the proposition, 

8. FINDING OF THE CoURT.—If there is nothing in the record to show that a 
finding of fact by the court was erroneous, such finding is conclusive. 

4, Notice.— Our statutes do not prescribe for what length of time demand for 
the possession of rented premises, held at will, must be made to entitle the 
landlord to an action of forcible detainer; thirty days’ notice given by M.’s 
agent was held sufficient in this case, 


Aprprat from Travis. Tried below before the Hon. A. S. Walker. 
The opinion states the case. 


Daniel Gettins and David H. Hewlett, for appellant, cited: Kent’s 
Com., p. 127, sec. 116; Wait’s Actions and Defenses, pp. 203, 204; 
Taylor’s Landlord and Tenant, p. 344, note 3; p. 349, sec. 475; secs. 
482, 483, 485-87. 


Robertson & Williams, for appellee, cited: Hollis v. Burns, 100 
Penn. St., 206; Whaley v. Whaley, 1 Spears, Law (S. C.), 225; Noel 
wv. McCrory, 7 Coldw. (Tenn.), 623; Russell v. Fabyan, 34 N. HL, 
223; Ela v. Bankes, 37 Wis., 89; Rich v. Kyser, 54 Penn. St., 86; 
Sutherland v. Goodnow, 108 III., 528; Rich »v. Bolton, 46 Vt., 84; 
Schuyler v. Smith, 51 N. Y., 309; Steffens v. Earl, 11 Vroom (N. 
J.), 128; Delashman v. Berry, 20 Mich., 292. 


Srayton, Associate Justice.— The general nature and facts of 
this case, as shown by the record, are thus stated by counsel for 
appellant: 
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“Shipman sued Mitchell for damages on breach of an implied 
contract. The petition was filed February 25, 1884.” 

“Mrs. Mitchell owned certain premises situated in the city of 
Austin, which, on the 23d of June, 1882, she leased until the 20th 
day of June, 1883, to one Mrs. Williams. The contract of lease 
was in writing and stipulated for a certain sam per month as rent, 
payable monthly in advance. This lease contained a clause that it 
should expire on the 20th day of June, 1883, at 12 M.” 

“On the Ist day of November, 1882, Shipman with the consent 
of Mrs. Mitchell acquired from Mrs. Williams her unexpired term, 
under the contract of lease, and went into possession of the prem- 
| ises and remained in possession until the lease expired, after which 
: time he continued to hold over, paying rent at the rate and periods 
as he had done under the contract until the 20th of October, 1883, 
when Shipman received written notice from Mr. Murrah, agent for Mrs. 
Mitchell, demanding possession of the premises, and that he vacate 
them by the 20th of November next. The 20th of November came 
and Shipman had not vacated. On the 23d of that month Mrs. 
Mitchell sued Shipman in trespass to try title for the premises and 
at the same time sequestrated them, Shipman failing to give satis- 
factory replevin, and was put out of possession by the sheriff acting 
under the writ of sequestration.” 

“Shipman’s damages were predicated upon the loss and inconven- 
ience occasioned him by the interference with his business as a 
boarding-house keeper carried on by him on the premises, having, as 
he charged, with Mrs. Mitchell’s knowledge obtained and acquired 
Mrs. Williams’ lease for the purpose of carrying on the boarding- 
house business.” 

“There was a mass of pleading done by both parties — fourteen 
special exceptions to the original petition and eight pages by way 
of answer. The issues were further simplified by supplemental pe- 
tition containing seven pages, and supplemental answer. The court 
‘ overruled all exceptions, and the case went to trial before the court 
Without a jury.” 

“The main issue was as to the fact whether Shipman had been 
notified by Mr. Murrah, Mrs. Mitchell’s agent, as early as May, 
1883, and several times subsequently and before the 20th of June, 
1883, that Mrs. Mitchell would not renew the lease of the premises 
fora year, and that if Shipman held over he would do so as a tenant 
from month to month. Upon this point there was violent conflict 
of testimony.” 

Judgment was rendered in favor of the defendant. 
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Counsel thus state the ground on which the appellant rests his 
case: 

**Shipman’s case rests upon the correctness of his construction, 
That being a tenant for a year, and not having received notice be- 
fore the expiration of his term sufficient to terminate the relation of 
landlord and tenant, that his holding over and payment of rent, 
and the receipt by the landlord, after his term had expired, renewed 
his former lease, and that by implication he became and was a tenant 
from year to year, and entitled to six months’ notice to surren- 
der.” 

Under the uncontroverted facts the lease made by Mrs. Mitchell 
to Mrs. Williams, which, with the consent of the former, was, for 
the unexpired term, transferred to Shipman, terminated on June 20, 
1883, at 12 M.; and at that time, without notice, Mrs. Mitchell was 
entitled to the possession, unless by some other contract she con- 
sented to the further occupancy of the property by Shipman. Tay- 
lor’s Landlord and Tenant, 57; 37 it!., 525. If at or before the 
expiration of that lease the landlord gave no intimation of an in- 
tention not to permit the occupancy of the place by the tenant for 
another year, then, if the tenant was permitted to remain in posses- 
sion and to pay rent as he had done under the former lease, an im- 
plied contract that he should occupy the property for another year 
might arise. 

It is, however, unnecessary to determine whether this general rule 
is in force in this state in reference to all kinds of real property. 

If, however, at or before the expiration of the former lease, the 
tenant was informed that he would not be permitted, after the expira- 
tion of that lease, to occupy the rented premises otherwise than as 
a tenant from month to month, and not for a year, then no contract 
that he should occupy the property for a year could be implied, for 
an implied contract derives its existence from the presumed intention 
of the parties, induced by and arising from their course of dealing, 
and can never be presumed, if it be shown that the tenant was in- 
formed by the landlord that the holding after the expiration of the 
term, if continued, must be from month to month. 

A tenant holding over after such declaration is presumed to assent 
to the proposition and to hold in accordance with it. 

As stated by counsel, there was a conflict of evidence as to 
whether the notification claimed to have been given by the agent, 
Murrah, was given by him as stated. 

The finding of the court must have been that Murrah’s statement 
was true, and there is nothing in the record from which we can 











So ange eel I tee PR. 2 





McDannett & Co. v. CHEerry. 





Opinion of the court. 





clearly know that such finding was erroneous; hence, the finding is 
conclusive of this question. 

Murrah’s statement being true, Shipman was but a tenant by the 
month, his right to the possession subject to be terminated at the 
end of any month if Mrs. Mitchell so willed. 

The statute in force in this state does not prescribe for what 
length of time demand for the possession of rented premises, held 
at will, must be made to entitle the landlord to an action of forcible 
detainer. It. S., 2440, 2442. 

It seems, however, assuming the facts to be as stated by Murrah, 
that the proper notice was given. Taylor’s Landlord and Tenant, 
478, and cases cited in note 2. 

There is no error in the judgment and it is affirmed. 


AFFIRMED. 
[Opinion delivered May 15, 1885.] 





McDannett & Co. v. G. P. Crerry et AL. 
(Case No. 5477.) 


1, JURISDICTION — TRIAL AMENDMENT.— A mistake in stating the value of the 
claim sued on may be corrected by the plaintiff in a trial amendment for 
the purpose of giving the court jurisdiction. If the value stated in the 
amended petition was fictitious, the defendant could have alleged and proved 
that fact, and so defeated the jurisdiction; but as that fact did not appear 
upon the face of the record, it furnished no grounds for sustaining a demur- 
rer to the jurisdiction. 

. Remepy.—If the facts stated in a petition entitle the plaintiff to proceed in 
an action of forcible entry and detainer, he is not confined to that action, 
but can resort to any other form of action by which the property in contro- 
versy could be recovered. 


a) 


Error from Caldwell. Tried below before the Hon. L. W. Moore. 
The opinion sets forth the facts. 


Robertson & Williams, for plaintiff m error, cited: R. S., art. 
4786, subdivs. 3, 4: art. 4489, subdiv. 4; arts. 4490, 4492, 4500; art. 
1117, subdiv. 4; art. 1164; Thurber v. Conners, 57 Tex., 96. 


No briefs on file for defendants in error. 
Witur, Cumr Jvusticr.— The original petition filed in this cause 


alleged the property sued for to be of the value of $250. A de- 
VoL. LXIV— 12 
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murrer to this petition objecting to the jurisdiction of the district 
court having been sustained, a trial amendment was filed alleging 
that through inadvertence the value of the property sued for was 
stated in the original petition to be $250, when in fact it was then, 
as well as at the date of filing the trial amendment, worth $1,000. 
The court below held that this amendment did not cure the defect 
in the original petition so as to give the court jurisdiction, and again 
sustained the demurrer and dismissed the suit. The amendment 
was certainly one competent to be made, and would have entitled 
the plaintiffs to recover the property whether it was worth $250 or 
$1,000, if they proved their case as alleged. They were authorized 
to go into a court of competent jurisdiction to assert this night, and 
to recover judgment if they maintained it. The case made by their 
original petition was not, in all respects, the case they were entitled 
to be heard upon. It was improperly stated in an important partic- 
ular. If it had been properly stated in the original petition, they 
would have been in a court having jurisdiction of the subject-matter. 
Why that court could not allow them to correct a single statement 
which had inadvertently found its way into their pleadings, and 
thereby show that they were suing in the appropriate tribunal, it is 
difficult to understand. Upon dismissing this suit, the plaintiffs 
could have immediately commenced another in the same court —a 
suit identical with the one dismissed in all respects, alleging the 
value of the property to be $1,000, and a demurrer to it, such as 
prevailed in the present case, would have been overruled. Where 
is the necessity of driving a plaintiff out of court, and forcing him 
to commence another action precisely like the one which has been 
dismissed, when the whole subject of litigation can as well be de- 
termined in the suit then pending? It certainly is not in accordance 
with our liberal system of pleading and practice. We allow an 
amendment, although it sets up a new cause of action, because when 
the parties are once in court it is better in every respect to determine 
the controversy between them, though it be different from that which 
they originally litigated, than to force the plaintiff to a second suit 
upon the same cause of action. 

This court has heretofore held that an amendment may supply an 
allegation necessary to give a court jurisdiction, and it has even 
remanded a cause to allow a party to make such an amendment. 
Ward »v. Lathrop, 11 Tex., 287; id., 4 Tex., 180; Evans v. Mills, 
16 Tex., 196. 

It certainly follows that a fact improperly alleged through mis- 
take may be corrected for the same purpose. 
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When the trial amendment was filed the pleadings stood, of 
course, in the same condition as if the true value of the property 
had been originally alleged. If this value was fictitious, and averred 
for the purpose of giving the court cognizance of a cause of 
which it had no jurisdiction, the defendants could have alleged and 
proved that fact, and thereby defeated the jurisdiction. I. & G. N. 
vy Co. v. Nicholson, 51 Tex., 550; Breen v. Tex. & P. R’y Co., 
44 Tex., 309. But this fact was not apparent upon the face of the 
petition, and hence furnished no ground for sustaining the demurrer. 

The special demurrer to the plaintiffs’ pleadings set up that the 
case made by them was an action of forcible entry and detainer, 
cognizable only in the justice’s court. 

The pleadings are not capable of any such construction, and, if 
the facts alleged in them entitled the plaintiffs to proceed in an 
action of forcible entry and detainer, they were not confined to this 
remedy, but could resort to any other form of action in which the 
property in controversy could be recovered. Thurber v. Conners, 
57 Tex., 96; Andrews v. Parker, 48 Tex., 94. 

The judgment of the court below will be reversed and the cause 
remanded for a new trial. 





ReEVERSED AND REMANDED. 


[Opinion delivered May 15, 1885.] 


KAUFFMAN AND Renee v. M. L. Sue_ttworrn er At. 
(Case No. 5556.) 


1, AFFIDAVIT — EVIDENCE — CERTIFIED Copy.— An affidavit made by a party’s 
attorney, stating ‘that he (the attorney) cannot procure the original deed, 
and that he has tried and done all he could to procure it,” does not account 
for the absence of the original instrument sufficiently to warrant the admis- 
sion of a certified copy. The affidavit should have excluded the supposition 
that the party himself had it within his power to procure the original. Fol- 


f 
: lowing Butler v. Dunagan, 19 Tex., 566. 

2, SUPERIOR TITLE.— An outstanding valid title in a third party, through whom 
defendant claims title, of which plaintiff had notice, constitutes a complete 
defense to plaintiff's action of trespass to try title, whether defendant has 
acquired that title or not. 

: Arvrra from Taylor. Tried below before the Hon. T. B. Wheeler. 
S rg’ . . . 
: rhe opinion sets forth the case. 


Chas. I. Evans, for appellants, on the introduction of the certified 


- 


copy, cited: Revised Civil Stats., art. 2257; Hart. Dig., art. 745; 











aT) 
nny] 











KavrrMan and Runee v. Suettwortn. [Austin Term, 





— 


Opinion of the court. 








Crayton wv. Munger, 11 Tex., 234; Peck v. Clark, 18 Tex., 239; But- 
“ o 
ler v. Dunagan, 19 Tex., 559; Hooper v. Hall, 30 Tex., 154. 


Spoouts & Legett, for appellees, on the sufficiency of the affidavit, 
cited: Hurlock v. McLain, 1 Tex. Law Rev., 47; Hurley v. Barnard, 
48 Tex., 83 

On purchaser for value, they cited: Ayres ». rye 27 Tex., 


594; Farley v. McAlister, 39 id., 602; McKamey v. Thorp, 61 id., 
648. 
Srayron, Associate Justicr.— Both parties claim the property in 


controversy through J. C. Camp. 

The appellants claim through a judgment rendered in their favor 
against a firm of which Camp was a member. 

In the cause in which that judgment was rendered an attachment 
was levied on the property, January 4, 1883, which was subsequently 
foreclosed and the property bought by the appellants at sale regu- 
larly made under the j adgment. 

The defendant ane through the following deeds: 

Ist. Deed from J. C. Camp to Sorrell, dated September 25, 1882, 
recorded January 6, 1883. 

2d. Deed from Sorrell to W. C. Chatham, dated January 1, 1883, 
recorded January 6, 1883. 

3d. Deed from Chatham to Carpenter, dated June 26, 1883, filed 
for record same day. 

4th. Deed from Carpenter to defendant, dated September 27, 
1883, filed for record September 28, 1883. 

The defendant offered in evidence all the original deeds above 
mentioned except the deed from Carpenter to himself, and of this a 
certified copy was offered, which was objected to on the ground, 

among others, that the non-production of the original was not suf- 
ficently accounted for by the affidavit made and filed by the attor- 
ney of the defendant. 

The affidavit made by the attorney, after describing the deed, 
states: “ That he cannot procure the original, and that he has tried 
and done all he could to procure it, and said deed describes the 
land sued for in this case.” 

This affidavit made by the agent was manifestly insufficient. 

3utler v. Dunagan, 19 Tex., 566. 

It is true that during the progress of a civil action, if it becomes 
necessary to make an affidavit, it may be made by a party, his 
agent or attorney (Rh. S., 5); but in matters of this kind “The affi- 
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davit, if made by any person other than a party to the suit, should 
exclude the supposition that the party has it in his power to procure 
the original, which this affidavit does not. It simply states that he, 
the agent, cannot procure the original. It does not follow that the 
party could not.” Butler v. Dunagan, supra. 

The judge who tried the cause found that at the time the attach- 
ment, through which the appellants claim, was levied, Chatham was 
in possession of the property, claiming it under the deed made to 
him by Sorrell. 

The evidence justified that finding, and this fact existing, consti- 
tuted notice of his title to the property at the time the attachment 
was levied. 

There was, then, an outstanding valid title in Chatham, through 
whom the defendant claims the property, of which appellants had 
notice at the time their attachment was levied; and this constitutes 
a complete defense to the plaintiffs’ action, whether the defendant 
has acquired that title or not; hence, the erroneous ruling of the 
court, in reference to the admission of the certified copy of the deed 
to the defendant, is of no importance; for the result of the suit, as 
to the plaintiffs, would bave been the same had the court excluded 
the certified copy. The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered May 19, 1885. ] 





E. M. Tizitman v. Harry Brown. 
(Case No. 5350.) 


1, VERDICT — HOMESTEAD — IssuE.— On a special issue submitted as to a party’s 
place of business, as also the character of the occupation he was there pur- 
suing, the verdict was: ‘‘ We, the jury, find for the defendant, that his 
place of residence was at Wichita Falls.” Held, that the verdict did not re- 
spond to the issue submitted. 

2. HOMESTEAD — GAMING.—The constitution accords protection to the place 
where the head of a family exercises his calling, but it does not extend its 
protection toa place in which the occupation followed is prohibited by the 
penal laws of the state, such as gaming. Though the party claiming home- 
stead exemption did engage in gaming on the premises, still, if his real busi- 
ness conducted there was legitimate, he would be protected; he would not 
be so protected, however, if the legitimate business was conducted only asa 
blind to conceal the gaming. 


Aprrat from Wichita. Tried below before the Hon. B. F. Will- 
jams, 
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The statement of the commission of appeals is adopted, and is 
as follows: 

Appellant was a wholesale merchant, residing and doing business 
in the city of Dallas, Texas. Appellee was, at the institution of this 
cause, a saloon-keeper and gambler, and for several years prior 
thereto resided in and carried on his business in the city of Weather- 
ford, Parker county, Texas; and while so residing and carrying on 
his business at Weatherford, he purchased of appellant articles of 
merchandise, and on the 31st day of August, 1882, accepted drafts 
drawn on him by appellant, covering the balance due on the mer- 
chandise, maturing on November and December of the year 1882, 
and one maturing on the 15th day of January, 1883, aggregating 
the sum of $1,000. During the month of September, 1883, appellee 
moved to Wichita Falls, purchased a lot, and built thereon a house 
in which to exercise his calling as a saloon-keeper and gamester. He 
continued to carry on his business in that town until the 12th day 
of March, 1883, when he grew tired of the business of keeping a 
saloon, and sold out all of his stock and fixtures, save five thousand 
cigars, and rented the saloon privileges of the building to one John- 
son, he paying appellee therefor the sum of $330 cash in hand, and 
executing his two promissory notes for the sum of $330 each, due 
respectively in thirty and sixty days. Appellee still retained the 
privilege of running a restaurant in the building, and also retained 
the gambling rooms. 

Appellant sent his attorney to call upon appellee, who found the 
vendor, appellee, and his vendee, Johnson, in the apparent joint pos- 
session of the property appellee alleged that he had sold. Some con- 
versation was had by the attorney and appellee with respect to 
the payment of the debt, etc., and on the 14th day of April, 1883, 
Haney sued out a writ of attachment, and the same was levied on 
the property of the appellee, the property that Johnson alleged that 
he had bought of appellee, and on the house and lot in which they 
were doing business, as appears from the sheriff’s return on the writ. 
The case came on for trial at the August term of the district court, 
1884. Appellee had pleaded in abatement of the writ of attach- 
ment, asking that the same be abated so far as the levy on the real 
estate was concerned, saying that he was the head of a family, ete., 
and that he exercised his calling as the head of a family on the 
premises. Je further answered by a plea in reconvention, alleging 
that the suing out of the writ of attachment was both wrongfully 
and maliciously done, and set his damages at $1,889 for the wrong- 
ful suing out of the attachment, and at $6,000 for the malicious 
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suing out of the writ. Appellant answered by a supplemental peti- 
tion, in which he pleaded both general and special exceptions, plea 
of not guilty, and facts showing the joint possession of the property 
in the hands of the appellee and his vendee, Johnson. Appellant’s 
general and special exceptions were overruled by the court, save ex- 
ception 8, to which appellant excepted. The case proceeded to trial 
before a jury, which, after the evidence and charge of the court, 
returned the following verdict: 

“We, the jury, find for the defendant, Harry Brown, that his 
place of residence was in Wichita Falls. We, the jury, find for the 
defencant, Harry Brown, in the sum of $1,303.95, being the amount 
of his actual damages less amount claimed in plaintiff’s petition. 
We, tiie jury, find for the defendant, Harry Brown, the sum of $500 
vindictive damages. J. W. Arveer, 

“ Foreman.” 

Upon that verdict the court rendered judgment against appellant 
for $689.95, and refused to decree a foreclosure of the attachment 
lien on the house and lot, but by implication held the same to be ex- 
empt from forced sale. 

A remittitur was entered for the $500 exemplary damages. 


Wray & Stan/ey, for appellant, cited: Revised Civil Statutes, art. 
1333; Neal v. Birdseye, 39 Tex., 604; Kesler v. Zimmerschitte, 1 
Tex., 50; Kerr v. Hutchins, 46 Tex., 389; Phillips v. Hill, 3 Tex., 
398. 


No briefs on file for appellee. 


Warts, J. Com. Arr.— One of the contested issues in the case 
was as to whether or not the house and lot upon which the attach- 
ment had been levied was at that time exempt from forced sale, by 
reason of its being the place where appellee exercised his calling or 
business as the head of a family. 

Appellee asserted this claim of exemption, and averred that not- 
withstanding he had sold to Johnson his stock of liquors, bar fixt- 
ures, etc., he still retained a portion of the building and continued 
his business of restaurant keeper therein. 

Appellant replied that in fact the only business conducted by ap- 
pellee at the time of the seizure in the house was that of gaming. 
That he then kept a gaming establishment in the rear room of the 
building, and that the lunch stand was the merest pretext, and 
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simply kept for the purpose of protecting the property from forced 
sale for the payment of his debts. 

This issue was submitted to the jury upon the evidence adduced 
by the parties. The verdict was: * We, the jury, find for the de- 
fendant, Harry Brown, that his place of residence was at Wichita 
Falls.” 

Now it should be observed that there was no issue before the jury 
as to the place of appellee’s residence, but the issue was as to his 
place of business, and the character of the occupation he was then 
pursuing. 

Obviously the verdict did not respond to the issue submitted. 
Nevertheless the court in effect adjudged the property exempt from 
the operation of the writ of attachment. 

Appellant was undoubtedly entitled to a finding upon the issue 
made and submitted to the jury. 

While the constitution accords protection to the place where the 
head of the family exercises his calling or business as such, it will 
not extend protection to a place in which the occupation followed 
is prohibited by the penal laws of the state. 

Gaming as defined by the code is prohibited. So, also, the keep- 
ing and exhibiting any gaming table or bank, for the purpose of 
gaming, is denounced as a misdemeanor and punished accordingly. 
And any person who permits any game prohibited by law, to be 
played in his house, or a house under his control, is guilty of a 
misdemeanor and punishable by fine. 

Now if, as claimed by appellant, brown was engaged in keeping 
and exhibiting gaming tables and banks for the purpose of gaming, 
in the house, and that was the real business or occupation in which 
he was engaged, then the constitution would not protect the prop- 
erty from forced sale. But, notwithstanding the appellee was en- 
gaged in gaming, still, if his real business or calling was that of 
restaurant keeper, that being a legitimate business, would entitle 
him to the constitutional protection. 

However, if the restaurant or lunch stand was but a pretext, as 
claimed by appellant, run but as a blind to shield the gaming, or 
run in connection with and as subsidiary to the gaming, or as part 
and parcel of its machinery, it would be doing violence to the spirit 
of the constitution to hold that the place would be protected from 
forced sale. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 

In view of another trial it should be remarked that the rule for 
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ascertaining the value of the oil painting claimed to have been 
wrongfully seized and sold is clearly stated in H. & T. C. Ry Co. 
vy. Burke, 55 Tex., 343. 

Other questions presented are so well settled by adjudicated cases 
that it is not necessary to consider them. 


REVERSED AND REMANDED. 
| [Opinion adopted May 29, 1885.] 
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(Case No. 5295.) ° 526) 
1. Evipence.— When the Christian name of a grantee is left blank in a deed, 
evidence aliunde can be introduced to identify the grantee. See the opinion 
for evidence of identification held not sufficient. 
2, CusTODIAN.— The records of a Masonic lodge are admissible to prove the 
action of that body in adopting a deed made by one of its officers; and it 
being proven that there was no secretary, and the lodge records being pro- 
duced from the lodge recom by the presiding officer, the acting secretary 
being sick, they were properly admitted as evidence. 
8. DEPOSITION — PRACTICE.— Attention again called to the fact that objections 
to the form and manner of taking depositions should be presented in writ- 
ing before the trial, or they will not be considered on appeal. 


Aprprat from Cooke. Tried below before the Hon. D. E. Barrett, 
Special Judge. 

Suit was filed in the district court of Cooke county by appellee, 
alleging that the plaintiff was the owner of lot No. 5, in block No. 
%,in Habn’s addition to the city of Gainesville, claiming under a 
regular chain of transfers from the defendant, Cyrena Leach, for- 
merly Cyrena Rowland. 

That on the 9th day of February, 1863, the defendant, Cyrena 
Leach, being seized and possessed of about four hundred acres of 
land, situated in and adjoining the city of Gainesville, and being the 
same land on which is situated the above described lot, sold and con- 
veyed the tract to J. G. Moss and W. L. Fletcher, for a valuable 
consideration then and there paid to her, being $2,000 in cash, and 
was joined in the conveyance executed by her to them by her hus- 
band, James O. Rowland. That Cyrena Leach properly acknowl- 
edged the execution of the deed before Lemuel Gooding, county 
clerk of Cooke county, but that he, in writing the certificate in the 
deed, failed to state therein that the contents of the deed were fully 
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explained to Cyrena Leach by him, and praying that the certificate 
be corrected by judgment of the court, in accordance with article 
4353 of the Revised Statutes of the state of Texas. 

Defendant answered excepting generally and specially, and deny.- 
ing the allegations of plaintiff’s petition, and especially denying that 
the deed was acknowledged by her before Lemuel Gooding, county 
clerk, or any one else, at the date charged in the petition, or at 
any other time. 

On the 6th of March, 1884, the case came on for trial before 
special judge D. E. Barrett, the presiding judge being disqualified to 
sit. Verdict and judgment for the plaintiff correcting the acknowl- 
edgment and establishing the deed. 

Among the assignments of error were the following: 

3d. The court erred in overruling defendant’s motion to strike out 
the deed from Wm. Peevy to —— Hale. 

~ 4th. The court erred in admitting in evidence the deed from the 
Masonic lodge of Gainesville, No. 210, by A. E. Dodson, senior 
warden and acting worshipful master, to H. Huber. 

5th. The court erred in permitting plaintiff to ask each of the 
witnesses, W. L. Fletcher and J. G. Moss, leading questions, as shown 
in bill of exceptions No 5. 

6th. The court erred in permitting the witnesses, W. L. Fletcher 
and J. G. Moss, to state, over objection by defendants, that Lemuel 
Gooding, the officer who took the acknowledgment of Cyrena Row- 
Jand to the deed, explained the contents of the deed to her; and in 
not requiring the witnesses to state what Lemuel Gooding said to 
Cyrena Rowland at the time. 

Sth. The eighth assignment brings before us some remarks made 
by plaintiff’s counsel in the hearing of the jury, while counsel for 
defendants was presenting his case to the jury, as presented in bill 
of exceptions No. 6. 


A. J. Peeler, EF. A. Blanton and Geo. L. Hill, for appellants, on 
the omission of Hale’s Christian name, cited: Tiedeman on Real 
Property, sec. 798; Washburn on Real Property, sec. 566, vol. 3; 
Jackson v. Corey, 8 Jolns., 388; Hornbeck v. Westbrook, 9 Johns., 
74; Muskingum Turnpike ». Ward, 13 Ohio, 120; Morse v. Car- 
penter, 19 Vt., 615. 

On the admission of the deed made by the Masonic lodge, they 
cited: Hornbeck v. Westbrook, 9 Johns., 73; Jackson w. Corey, 8 
Johns., 385; Owens v. Missionary Society, 14 N. Y., 380; Baptist 
Association v. Hart, 4 Wheat., 1; Bundy »v. Birdsall, 29 Barb., 31; 
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Austin ». Shaw, 10 Allen, 552; Brown v. Combs, 29 N. J. L., 36; 
Tunstall v. Wormley, 54 Tex., 476. 

On leading questions, they cited: Tinsley v. Carey, 26 Tex., 350; 
Davis v. State, 43 Tex., 189; 1 Whart. Ev., sec. 499; H. & T. CO. R. 
R. Co. v. Smith, 52 Tex., 178. 

On side bar remarks, they cited: Rules for Dis. Ct., Nos. 39 
and 40, 


I. E. Eldridge, Potter & Hughes and Davis & Garnett, for ap- 
qe, g 

pellee, on the introduction of the deed, cited: Greenl. on Ev., vol. 

I, sec. 435; Rector v. Hudson, 20 Tex., 237. On side bar remarks, 

they cited: KR. S., art. 1858; Richardson v. Ship Havre, 4 Fed. Rep., 

748. 


Detany, J. Com. Arp.— One of the links in the plaintiff’s chain 
of title was a deed from Wm. Peevy to Hale, dated October 2, 
1871. 

This was followed by a deed from oneC. P. Hale to Jasper Fields, 
dated September 19, 1872. 

The defendants objected to the deed to —— Hale, because it did 
not show who was intended as the grantee. This was overruled. 

When the testimony was all in, the defendants moved the court 
to strike out the deed to Hale, because the evidence did not 
show that he was the same person who afterwards, under the name 
of C. P. Ilale, executed the deed to Jasper Fields. 

This motion was overruled, and the defendants reserved a bill of 
exceptions. 

Where the Christian name of the grantee in a deed is left blank, 
there can hardly be a doubt that evidence aliuwnde is admissible to 
identify the grantee. 3 Washb. Real Prop., 4th ed., p. 264; 
Fletcher v. Mansur, 5 Ind., 269. 

In the case just cited from Indiana, it appeared that the Christian 
name of the vendor had been left blank by mistake, and it also ap- 
peared that he had possession of the deed. 

But here the evidence of the identity of C. P. Hale and —— Hale 
is extremely meagre. 








The witness introduced to prove it was Geo. F. Peevy. He says: 
“T knew ©. P. Hale during the war. After the war he built a house 
for my father; about 1871 or 1872. My father had some dealings 
with C. P. Hale. Tle lived at father’s house a long time.” 

Now if it were proven that this witness, Geo. F. Peevy, was the 
son of William Peevy, who made the deed to Hale, there might 
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be a reasonably fair conjecture that the two Hales were in fact one 
and the same person. but it is not shown that the witness was the 
son of William Peevy. 

Better evidence than this ought to have been produced; and it is 
easy to believe that it could have been found if any effort had been 
made. 

The court erred, we think, in overruling the motion to strike out 
the deed. 

. The fourth assignment questions the ruling of the court in admit- 
ting in evidence the deed from the Masonic lodge of Gainesville 
to H. Huber. 

The deed was executed by E. A. Dodson, senior warden and act- 
ing worshipful master. When it was offered in evidence objection 
was made on the ground that it did not appear that Dodson was 
authorized to act in the premises. 

But the court overruled the objection because it appeared from 
the records of the lodge that the deed had been recorded in the 
minutes of the lodge, and the minutes adopted by tlie body. 

Objection was then made to the admissibility of the record book: 

ist. Because it was not produced by the proper authority or 
custodian. 

2d. Because it was not proven by the person shown to be the 
proper custodian. 

It was proven that there was no secretary, and the book was pro- 
duced from the lodge-room by the presiding officer, the acting sec- 
retary being sick. 

In our opinion the evidence was properly admitted. 

As a general rule books of this sort, which are not required by 
law to be kept, are not admissible in evidence to prove facts which 
are susceptible of proof in the ordinary way. 

For instance, it was held that an Odd Fellows’ minute book was 
not admissible to prove the age of a member. Ins. Co. v. Schwenk, 
94 U. S., 593; 1 Whart. on Ev., sec. 639. 

But the book was produced in the present case, not to prove ex- 
traneous facts, but to show the action of the body itself. And of 
that fact it was the proper evidence. 

Counsel for appellants insist here that, as the lodge itself was not 
proven to have been incorporated, it could not take or hold the 
property which had been conveyed to it. But we do not think that 
this question arises upon the record, and we express no opinion 
upon it. 

The fifth and sixth assignments may be considered together. 
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The deed from Cyrena Rowland and her husband bears date Feb- 
ruary 9, 18635. 

It purports to have been acknowledged by Cyrena on that day 
before Lemuel Gooding. It purported to convey the land in dis 
pute to W. C. Fletcher and J. G. Moss. The certificate of Gooding 
was defective in this: It did not show that he had explained to 
Mrs. Rowland the contents of the deed. 

This suit was brought to correct the certificate. It was brought 
after the death of Gooding. And the only witnesses relied on to 
correct the certificate were Fletcher and Moss, the vendors named 
in the deed. 

Under these circumstances the plaintiff asked the witnesses, “ If 
Lemuel Gooding . . . explained to Cyrena Rowland, at the 
time she acknowledged said deed, the contents thereof?” 

The defendants objected to the questions because they were lead- 
ing, and because they permitted the witnesses to state conclusions 
instead of facts. The question is certainly open to the objections 
made. But it seems to be now settled that objections like this go 
to the manner and form of taking depositions, and hence should be 
made in writing before the trialcommences. R.S&., art. 2235; Mills 
v. Herndon, 60 Tex., 353, and cases cited on p. 358. 

In signing the bill of exceptions, the presiding judge makes this 
explanation: 

“ That witnesses do not seem to remember, after this lapse of time, 
all that was said; and it was necessary to call their attention to the 
transactions for the purpose of enabling them to say whether or not 
they transpired.” 

These words suggest the serious difficulties which courts must 
often encounter in cases arising under this statute. R. §., art. 4353. 

The subject is one of the utmost importance. We express no 
opinion upon the wisdom or policy of the statute. 

But certainly no court ought to enter up such a decree unless the 
recollection of the witnesses is clear and explicit, and the whole 
evidence entirely satisfactory —such in fact as would authorize a 
court of equity to correct a written contract upon the ground of 
mistake. Story’s Eq. Jur., sec. 157. 

In the progress of the trial, while one of the counsel for defend- 
ants was addressing the jury, plaintiff’s counsel spoke thus to him 
in the hearing of the jury: 

“ Do you know that I examined this title in 1873, and that Lemuel 
Gooding said to me that he would make affidavit that he explained 
the contents of the deed to Cyrena Rowland.” 
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This was made one of the grounds of the motion for a new trial; 
and in our opinion the new trial should have been granted. 
The judgment should be reversed and the cause remanded. 


Rev ERSED AND REMANDED, 


[Opinion adopted May 22, 1885.] 





J. T. BrRackenriIpGE Et AL. Vv. Mary A. Howrn er At. 


(Case No. 5266.) 


1, PARTITION — ACQUIESCENCE — ESTOPPEL.— Two joint patentees executed and 
recorded a deed of partition between themselves; afterwards some question 
arising as to the validity of their patent, a new patent was obtained. Thirty- 
six years after the recording of the deed of partition, and twenty-five years 
after the issuance of the second patent, the heirs of one of the patentees 
brought suit for partition. Held, that the issuance of the second patent did 
not work a revocation of the partition, and so long a delay by the plaintiffs 
in asserting any right inconsistent with the deed of their ancestor raised 
the presumption that the deed was left in full force. The fact of plaintiffs 
having sold to defendants portion of the land claimed by plaintiffs under 
the deed of partition estopped them from asserting a right inconsistent with 
that deed. 


Arprat from Bexar. Tried below before the Hon. G. H. Noonan. 

July 7, 1883, Mary A. Howth, as surviving wife, and the other 
appellees as children of W. E. Howth, deceased, brought this suit to 
recover of appellants an undivided half interest in the land described 
in the petition. 

Their claim arose as follows: First. Patent issued to W. H. 
Dangerfield and W. E. Howth, assignees of F. Ortega, for about four 
hundred and fifty acres of land adjoining the city of San Antonio. 
Second. As surviving wife and heirship from W. E. Howth, de- 
ceased. 

Appellants claimed one hundred and eight and one-half acres of 
land on the southern portion of the survey by deed from appellees, 
which is not controverted. They also claimed the northern portion 
of the survey by purchase from Mrs. Wilson, who by mesne convey- 
ances, etc., derived title from Dangerfield; also deed of partition 
dated March 19, 1846, executed by Howth and Dangerfield, by 
which the former took the southern and the latter the northern por- 
tion of the survey. Other lands were also therein partitioned. This 
deed was recorded September 20, 1847. 
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: Appellants relied apon the partition as declared in the deed, and 
also acquiescence and estoppel as against appellees. G. W. Bracken- 
ridge sought to make Mrs. Wilson a party defendant so as to recover 
over against her upon the warranty. She was then a resident of the 
state of Louisiana, and was served with a certified copy of the peti- 
tion in accordance with the statute, but the court sustained a de- 
murrer on the ground of jurisdiction of her person. 

Appellees in reply claimed that a patent for eight and one-third 
labors of land, including that in controversy, was patented to 
Howth and Dangerfield February 14, 1842, and after the partition 
was had they ascertained that the survey conflicted with the city 
grant, and that they caused the patent to be canceled and a resur- 
vey made and another patent issued. This they claim abrogated 
and nullified the partition. 

Trial was had without a jury, and a judgment was rendered for 
appellees, from which this appeal was taken. 

The material questions are indicated in the opinion. 





' Shook & Dittmar, for appellants, cited: Parker v. Spencer, 61 
Tex., 165; Portis v. Hill, 30 Tex., 529, quoted in Hobby’s Land 
Law, § 376; Hines v. Thorn, 57 Tex., 104; Carlisle v. Hart, 27 Tex., 
353; Connolly v. Hammond, 51 Tex., 647; chs. 2 and 3, R. &., par- 
ticularly art. 3207; Kimbro v. Hamilton, 28 Tex., 567, 568; Will- 
iams v. Chandler, 25 Tex., 11; Timon v. Whitehead, 58 Tex., 295; 
Bigelow on Estoppel, p. 431; p. 435, doctrine of Pickard v. Sears ; 
Floyd v. Rice, 28 Tex., 343, 344; Davis v. Smith, 61 Tex., 23; 7 
Am. Dec., 87; Jackson v. Hardee, 4 Am. Dec., 262; 5 Am. Dec., 
548, case of Haughabaugh ». Honald; Freeman on Co-tenancy and 
Partition, §$ 188, 397, 402,407; Bigelow on Estoppel, 513, 514, and 
§ 408; Story on Agency, § 250. 


Clifford & Aycock, for appellees, cited: Martin v. Brown, 5 Law 
Rev., p. 29; Miller v. Brownson, 50 Tex., 591; Holmes v. Johns, 
56 Tex., 53; Dikes v. Miller, 25 Tex. Supp., 291; Murphy v. Welder, 
58 Tex., 241; Mast v. Tibbles, 60 Tex., 307; Grigsby v. Caruth, 57 
Tex., 271. 


CATENIN IO 


| Warts, J. Com. Arrp.— Where the first patent was canceled and a 
; resurvey made and another patent issued, the parties might ponsility 
have been entitled to another partition of the land. But this 
change did not necessarily work a rescission or revocation of the 
artition which Howth and Dangerfield had previously voluntarily 
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made by their joint deed, then of record. Even though one may 
have lost more of the land allotted to him than did the other, stil] 
that deficit might have been made good by a voluntary or forced 
contribution without in any manner interfering with the division 
line established by the parties in their deed. 

At the time this suit was brought that deed had been on record 
for about thirty-six years, and more than twenty-five years had 
elapsed after the issuance of the second patent before appellees are 
shown to have asserted any right inconsistent with the deed of par- 
tition. Both Dangerfield and Howth were dead when the suit was 
brought, and there is not a single circumstance shown which in the 
slightest degree indicates, at any time, a disposition upon the part 
of either to repudiate the partition which they had mutually agreed 
upon and evidenced by their deed. 

But, to the contrary, some three years subsequent to the issuance 
of the last patent, it appears that Ilowth, while upon the land in 
company with the surveyor, told him abcut the partition that had 
been made, and explained the matter by stating that Dangerfield 
got the north and he the south end of the survey. In that conversa- 
tion it seems that he expressed no dissatisfaction with the partition, 
or any determination on his part to repudiate it on account of the 
correction of the survey. 

After so long delay by appellees in asserting any right inconsist- 
ent with the deed of their ancestor, certainly it will not be presumed 
that the original parties did not enter into some arrangement about 
the deficit entirely satisfactory to themselves, and by which their 
partition deed was left in full force. By the deed they had fixed 
the division line and declared to the world that it was the common 
boundary which marked the limit of their respective individual 
estates. And it is a reasonable supposition that, if they had not 
intended it to so remain, the contrary would have been declared by 
them in some certain and definite manner. 

According to the case as presented by the record, it seems to 
admit of no doubt but that the partition line as agreed upon and 
fixed in the deed must be considered and held the common boundary 
between the parties. 

3ut in addition to that view, it appears that the parties have acted 
upon and acquiesced in that partition. Appellants, it seems, pur- 
chased one hundred and eight and one-half acres of land from the 
appellees, which was situated on the south end of the survey, and 
that this purchase was made upon the faith of the partition, as 
shown by the joint deed of Howth and Dangerfield. It also appears 
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that appellant G. W. Brackenridge made the several purchases 
from Mrs. Wilson of the land on the north end of the survey, rely- 
ing upon the partition deed. 

Evidently the appellees are estopped from asserting any right in- 
consistent with the deed of their ancestor. Kimbro v. Hamilton, 
28 Tex., 560; Parker v. Campbell, 21 Tex., 763. 

In our opinion the finding of the court is against the evidence, 
and that the judgment ought to be reversed; but as the evidence 
does not disclose with certainty whether there is any land upon the 
survey south of the partition line, and not embraced in the convey- 
ance from appellees to the appellants, the cause ought to be 
remanded with directions to the court below that this fact be ascer- 
tained, and if there is any such land, then to render judgment there- 
for in favor of the appellees, unless a distinct and unequivocal 
disclaimer is filed by appellants. 

Owing to the conclusions reached, it becomes unnecessary to con- 
sider the assignments of error with respect to the ruling of the 
court on the demurrer presented by Mrs. Wilson. For it is not 
claimed that she conveyed to G. W. Brackenridge any land lying 
south of the established partition line. 








REVERSED AND REMANDED. 
[Opinion approved May 22, 1885.]} 





J. H. ann Annre James Et AL. v. Apams & WickgEs. 
(Case No. 5449.) 


1, OWNERS IN COMMON — PARTITION — WARRANTY.—In the partition of land 
between owners in common in this state, a covenant of general warranty of 
title to the respective allotments will ordinarily be implied. But if the deed 
of partition contains a limited warranty, it will generally have the effect of 
restricting the remedy to the covenant expressed in the deed. 

2. CONSTRUCTION, — All the stipulations and covenants of an instrument should 
be construed together and harmonized, if possible. 

3. SAME— Warranty.— A deed of partition between owners in common con- 
; tained a stipulation that the partition was just and fair, and that the lands 
partitioned were in the Arocha grant only, and also contained a limited war- 
ranty as to the lands in the Arocha grant. It afterwards appeared that some 
of the land partitioned was not within the Arocha grant, and that the parties 
to the deed had never owned any title to it. Held, that the limited war- 


" 


general warranty as to the rest; and one of the parties to the deed, being 
ousted by a superior title from land included in the partition, and lying out- 
side the lines of the Arocha grant, could demand contribution from the 
other parties to the deed, 

VoL, LXIV — 13 








ranty referred only to the land within the Arocha grant; that there~ was a. 
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Apprat from Bexar. Tried below before the Hon. G. H. Noonan. 

In 1874, Adams & Wickes, Hancock & West and R. A. Henson 
and John James jointly held a body of land in Bell county, Texas, 
which was a portion of a grant to J. N. Arocha,— Adams & Wickes 
owning an undivided one-third, Hancock & West and R. A. Henson 
an undivided one-third, and John James an undivided one-third, 

In 1874 they joined in a deed of partition between themselves, 

This deed of partition was made after the parties had had the 
body of land claimed by them surveyed by John W. Garretson, a 
surveyor, who further subdivided the body of land into convenient 
lots or subdivisions, making a plat of his work. 

In the deed of partition the several part owners covenanted with 
each other that the survey and subdivision made by Garretson was 
correct, and followed this covenant with one of limited warranty 
each to the other, to the effect “that we would mutually guaranty 
title thereto against every person whomsoever lawfully claiming 
or to claim the same by, through or under us or either of us.” 

Afterwards a portion of the body of land so partitioned was lo- 
cated upon by third parties as public domain, such locations falling 
mostly in that portion of the land which, in the division, fell to 
Adams & Wickes. 

Adams & Wickes settled with the holders of such locations, and 
brought this suit to compel contribution from their former co-ten- 
ants, claiming that, notwithstanding the express warranty in the 
deed, there was an implied warranty. 

The facts in the case were in the main agreed upon at the trial, 
leaving to the court the question whether, upon the pleadings and 
covenant in the deed, the defendants were liable. 

The court below held defendants liable, and rendered judgment 
in accordance with a stipulation on file as to the amounts. 

The assignments of error were as follows: 

1. The court erred in rendering judgment against these appellants 
on the evidence presented. 

2. The court erred in holding these appellants liable to H. B. 
Adams and E. D. L. Wickes in the face of the covenants and special 
warranty contained in the deed of partition in evidence in this cause. 

8. The court erred in holding that, notwithstanding the limited 
warranty contained in said deed of partition, there was an implied 
warranty which rendered these appellants liable to Adams & Wickes 
in this cause. 


I. P. Simpson and J. 7. McLeary, for appellants, cited: Pugh v. 
Mays, 60 Tex., 191; Ross v. Armstrong, 25 Tex. Sup., 354, and cases 
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cited; Freeman on Co-tenancy and Partition, sec. 410; Rogers ». 
Turley, 4 Bibb, 356; 3 Washburn, Real Feoper ty (3d ed.), pages 404 
and 413; Buckner v. Street, 15 Federal Law Reporter, page 365, and 
cases cited; Weiser v. Weiser, 30 Am. Dec., page 319, and cases 
cited. 


H. E. Barnard, for appellees, cited: Pugh v. Mays, 60 Tex., 191; 
Rowe v. Heath, 23 Tex., 614; Brown v. Tomlinson, 2 Greene (Ia.), 
525; Hawk v. McCullough, 21 IIl., 220,222; Alexander v. Schreiber, 
10 Mo., 460, 466; Pomeroy, Eq. Jur., secs. 839, 871, and authorities 
there cited; Emerson v. Navarro, 31 Tex., 334; Guedici v. Boots, 42 
Cal., 452; Sawyer v. Cator, § Humph. (Tenn.), 256; Patterson ». 
Lansing, 10 hs atts, 135; Paschal’s Dig. of Dec., arts. 4707, 4709; 
R. S., art. 3483; W alker v. Hall, 15 Ohio St., 362; Feather ». 
A Hort m Am. Dec., 342; Nixon v. Lindsay, 2 Jones, Eq. (N. 
C.), 233; Venable v. Beauchamp, 28 Am. Dec., 76; Pecot v. Page, 
26 Mo., 421. 

Warts, J. Com. Arp.— Here the distinctions recognized by the 
common law as between estates held by joint tenants, tenants in 
common and coparceners have been abolished by statute; and for 
all practicable purposes these estates have been placed upon the 
same footing, and are considered estates in common, with the attend- 
ing rights and remedies which appertained to coparceners at com- 
mon law. 

Therefore, in the partition of land between owners in common in 
this state, whether by decree of court or the voluntary act of the 
parties, ordinarily a covenant of general warranty of title to the 
respective allotments will be implied. Ross v. Armstrong, 25 Tex. 
Supp., 370; Patterson v. Lanning, 10 Watts, 136; Smith v. Swerin- 
gen, 26 Mo., 551; Venable v. Beauchamp, 3 Dana, 321. 

Here the parties made a voluntary partition whereby they all 
joined in the execution of the common deed, by which the allot- 
ments were set apart to them respectively, and which deed contains 
the following stipulation: We “do hereby agree and bind ourselves 
to each other that the above is a fair and just division and allotment 
of all the interest that we have owned in common in said Arocha 
grant of land, and that we will mutually guaranty title thereto 
against every person whomsoever lawfully claiming or to claim the 
same by, through or under us, or either of us.” 

The proposition is that these stipulations amounted to a limited 
Warranty and nothing more; and as the paramount outstanding title 
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which was purchased in by the respective parties as alleged did not 
originate by, through or under them, or either of them, therefore 
the suit for contribution could not be maintained. 

Notwithstanding the general rule that covenants of warranty 
will ordinarily be implied in voluntary partitions of land, neverthe- 
less if a limited warranty is clearly expressed in the deed, it will 
generally have the effect of displacing the implied covenant, and 
restricting the remedy to the covenant expressed in the deed. 

In Rogers v. Turley, 4 Bibb, 356, Chief Justice Boyle said: “ But 
considering it as a deed of partition, yet as there is an express cov- 
enant of warranty limiting the responsibility of the parties who 
executed it, their responsibility cannot be extended by a warranty 
implied by law.” 

While in Morris v. Harris, 9 Gill, 27, it was remarked. by Judge 
Frick: “The parties to a partition as parceners may therefore regu- 
late among themselves the extent and limit of their future liability, 
by the introduction of express covenants to that extent, and wili be 
considered as holding their separate shares independent of any im- 
plied warranties, or other conditions than what they have them- 
selves chosen to express. And when the party covenants for quiet 
enjoyment and possession against himself and those claiming under 
him, he excludes the idea of a covenant against all the world.” See, 
also, Freeman on Co-tenancy and Partition, § 410. 

It will be observed that while the deed under consideration con- 
tains apparently a limited warranty of title, it also contains other 
covenants which should be considered in arriving at its true mean- 
ing. The first is that the respective parties to the deed each agree 
and bind themselves to the other, that the partition then made was 
a fair and just division and allotment of all the interest then owned 
by them in common, included within the particular grant. It would 
be a difficult task to more fully express the intention of the parties 
with respect to that particular phase of the transaction, than is ex- 
pressed by the language employed by them in the deed. For the 
purposes of that partition each obligated himself to the other, that 
they owned the land then partitioned, and that it was embraced 
within the Arocha grant, and the allotment and division then made 
of the land thus owned by them was fair and just. 

But as it is clearly shown by the record that-the parties did not 
own all the land partitioned, and that it was not all included in the 
Arocha grant, it follows that these stipulations were not complied 
with in the partition. 

It also appears that, as to the land included in the Arocha grant, 
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and owned in common by the parties, the division and allotment 
was not in proportion to their respective rights in the common prop- 
erty. 

Undoubtedly the parties were entitled to a fair and just division 
and allotment of the common property, and that is what they con- 
tracted for in the partition, and it is equally clear that, in the 
partition had, their anticipations in this respect were not realized, 
and that their stipulations and covenants were violated; then, un- 
qualified by other considerations, they would certainly have the 
right to rely upon these stipulations and covenants to secure com- 
pensation by way of contribution, each from the other, for any 
deficit, so as to equalize the allotment according to their respective 
rights in the common property. 

“How ever, the difficulty arises out of the subsequent limited cov- 
enant, whereby the parties each “guaranty title” against all claims 
by, through or under them respectively. 

Here it is asserted that the liability of the respective parties to 
the partition, for a failure of title in whole or in part, is to be tested 
solely by this limited covenant. And as the superior title which 
they had purchased in, accordingly as it conflicted with their respect- 
ive allotments, was not asserted by, through or under them, or either 
of them, therefore they were not liable at the suit of appellees for 
contribution. 

In respect to the construction of covenants in deeds, Sugden de- 
duced from the authorities four propositions or primary rules, which 
are approvingly quoted by Mr. Rawle in his work on Covenants for 
Title, page 498. 

The second of these is as follows: “ When the first covenant is 
general, a subsequent limited covenant will not restrain the generality 
of the preceding covenant; unless an express intention to do so ap- 
pear, or the covenants be inconsistent.” And the fourth of these 
rules is in these words: ‘“ Where the covenants are of divers natures, 
and concern different things, restrictive words added to one shall 
not control the generality of the others.” 

In treating of the construction of several covenants in a deed, 
and as to the order in which they stood, Sergeant Williams said: 
“Tt is questionable whether much regard would now be paid to this 
mode of construction. The chief object of courts of law at present 
is to discover the true meaning of the parties, and to construe the 
covenants accordingly.” 

While Lord Chief Justice Dallas, in Foord v. Wilson, 8 Taunt., 
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543, observed: “ The order in which the covenants stand, however 
transposed, is comparatively unimportant.” 

In the construction of covenants as well as other portions of the 
deed, the fundamental rule which requires the entire instrument to be 
construed together and all its parts harmonized, if that can be done, 
has full force. The intention of the parties constitutes the contract, 
and the object and purpose of the courts in the application of the 
rules of construction is to ascertain and enforce that intention. 

Reverting to the covenants under consideration, it will be seen 
that, as a basis for the partition, the parties agreed and bound them- 
selves that the land then being allotted was embraced within the 
Arocha grant, and owned by them incommon. And it was upon 
that basis the partition was consummated. If, then, it was the 
intention of the parties that the limited covenant was to have the 
effect claimed by appellants, why did they insert the other stipula- 
tions? For, if that construction is to prevail, these stipulations 
would be inoperative and meaningless. 

But, as heretofore remarked, these stipulations and covenants 
must be construed together and harmonized, if that can be reason- 
ably accomplished. Assuming that ali the land partitioned was 
owned by the parties in common, and that it was included in 
the Arocha grant, and certainly it was so intended, treated and 
understood by them, then it would seem that the intention of 
the parties was to limit the latter covenant to the land included 
in the Arocha grant. They might, and it seems were satisfied 
to, accept from each other a special warranty as to any conflict- 
ing title with that claimed by them to the land within the Arocha 
grant. But it does not follow that they intended such limited 
covenant to have full operation as to any other land not included 
in the particular grant, and which might have been brought into 
the partition by mistake. 

Upon a just and true construction of the deed, the parties stand 
mutually bound to each other in the following particulars: First, 
that the partition was just and fair. Second, the lands theretofore 
owned in common by them on the Arocha grant only were brought 
into the partition. Third, that as to their respective allotments 
upon the Arocha grant, they had not theretofore, and would not 
thereafter, do any act which would interfere with the enjoyment by 
the others of their respective allotments. 

A considerable portion of the land partitioned was not included 
in the Arocha grant, but in fact was public domain, and the loss 
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occasioned thereby fell mostly upon the appellees, and their right to 
contribution so as to equalize the allotments seems indisputable. We 
conclude that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion adopted May 22, 1885.] 


Justice Wesr did not sit in this case. 





B. C. Evans v. Lawson, Smrru & Co. 
(Case No. 5531.) 


1. ATTACHMENT — AFFIDAVIT — AGENT.— Where an affidavit for an attachment 
is made by an agent it is not necessary that he should swear that he is the 
agent, but it is sufficient if he is described as such in the affidavit. Follow- 
ing Wetherwax v. Paine, 2 Mich., 557; Mandel v. Peet, Sims & Co., 18 Ark., 
244: Murray v. Cone, 8 Port. (Ala.), 252. Whether such a question can be 
raised on a motion to quash, based solely on what appears in the affidavit, 
admits of question. 

2. SAME — AMOUNT — VARIANCE.— Where the amount of indebtedness sworn to 
in the affidavit for an attachment was merely the principal sued for, and did 
not include the interest and attorney’s fee claimed in the petition, held, that 
the attachment should issue for the amount sworn to; that the petition was 
not sworn to, and there was no uncertainty as to the amount sought to be 
secured by the attachment; the affidavit was sufficient, Following Stewart 
v. Heidenheimer, 55 Tex., 648; Henrie v. Sweasey, 5 Blackf., 275; Lathrop 
vw. Snyder, 16 Wis., 293. 

3. Same — Orrset.— In case defendant claims an offset, and plaintiff sues out an 
attachment for a sum certain, without deducting the offset, the attachment 
will still hold good, for the offsets would only appear upon the trial. Fol- 
lowing Collier v. Lyons, 18 Ga., 648. As to what would be the effect of the 
affidavit’s claiming a larger indebtedness than is claimed in the petition is 
not considered. 


Aprprat from Mitchell. Tried below before the Hon. Wm. 
Kennedy. 
The opinion states the facts. 


O Neill, Hunter & Stewart, for appellant, cited: Wright v. Rag- 
land, 18 Tex., 290; Stewart v. Heidenheimer, 55 Tex., 648. 


Wynne & Carter, for appellees, cited: Espy v. Heidenheimer, 58 
Tex., 662; Joiner v. Perkins, 59 Tex., 300; 7 Hill (N. Y.), 177; 4 
Denio, 71 and 258. 


Stayron, Associate Justicr.— This action was brought on two 
promissory notes executed by the appellees to the appellant, on 
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February 1, 1884; one for $363.14, due in forty days from its date; 
and the other for $360, due in sixty days from its date. 

Each of the notes bore interest at the rate of twelve per cent. per 
annum from their date, and contained a provision for the payment 
of ten per cent. for attorneys’ fees, if collected by Jaw. 

There was an attachment sued out, and the affidavit therefor was 
as follows: 

“Tae Srate or Texas, } In the District Court, Wheeler County, 

County of Mitchell. } Texas. 

“B. C. Evans, Plaintiff, 
v. 
Lawson, Smiru & Co., Defendants. 

“Before me, the undersigned authority, this day personally ap- 
peared Henry Finch, agent of plaintiff in the above entitled cause, 
who, being duly sworn, deposes and says that Lawson, Smith & Co., 
a firm composed of W. P. Lawson, Robert Smith and Sol Kahn, de 
fendants, are justly indebted to plaintiff in the sum of $723.14, due 
and payable. Three hundred and sixty-three and fourteen one-hun- 
dredths dollars was due on the 15th day of March, 1854, allowing 
three days of grace, and $360 of said sum will be due on the 4th 
day of April, 1884, allowing three days of grace. That the said 
Lawson, Smith & Co. have secreted their property for the purpose 
of defrauding their creditors, and that this attachment is not sued out 
for the purpose of injuring or harassing the defendants. That the 
plaintiff will probably lose the above stated indebtedness unless such 
attachment is issued. 


(Signed) “ Henry Frvcn. 
“Sworn to and subscribed before me this 18th day of March, 
A. D. 1884. H. R. Savoman, 


“Olerk District Court, Mitchell County. 

“By F. C. Wetts, Deputy.” 

There was a motion made to quash the attachment on the ground 
that the amount of the indebtedness was not stated in the affidavit 
as in the petition, in that the affidavit only stated that the amount 
of the face of the notes was the indebtedness, while the petition 
showed that the notes bore interest and contained a provision for 
the payment of attorneys’ fees, and upon the further ground that 
the person who made the affidavit did not swear-that he was the 
agent of the plaintiff. 

This motion was sustained and the attachments quashed. 

The attachments directed the officer to seize only so much prop- 
erty as would satisfy an indebtedness of $723.14 and costs. 
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The person who made the affidavit assumed to act as the agent 
of the plaintiff. Such is stated to be his relationship in the affida- 
vit which he signed, and his acts are recognized by the plaintiff as 
his own, and we are of the opinion that these things sufficiently 
show that he was the agent of the plaintiff. 

The statute does not require, when an affidavit for an attachment 
is made by an agent, that he shall swear that he is the agent; being 
so described in the affidavit, we are of the opinion, is enough. Weth- 
erwax v. Paine, 2 Mich., 557; Mandel v. Peet, Sims & Co., 18 Ark, 
244; Murray v. Cone, 8 Port. (Ala.), 252. 

Whether such a question can be raised on a simple motion to 
quash, based solely on what appears in the affidavit, admits of ques- 
tion. 

The attachment issued for no more than was sworn to be the in- 
debtedness, and we are of the opinion that this was sufficient to 
authorize the attachment, notwithstanding the petition showed a 
larger indebtedness. 

The indebtedness sworn to was identical with the indebtedness 
shown in the petition as the principal of the notes sued on, and the 
petition was not sworn to; hence, there was no uncertainty as to 
the amount sought to have secured by the attachment. 

A similar question was presented in the case of Stewart v. Hei- 
denheimer, 55 Tex., 648, and it was held that the affidavit was suffi- 
cient. 

In Henrie v. Sweasey, 5 Blackf., 275, it was held that an affidavit 
that a sum certain was due was sufficient notwithstanding the peti- 
tion showed a larger sum to be due than was claimed in the affi- 
davit. 

If the affidavit for attachment state a sum certain, but less than 
is actually due, this furnishes no ground for quashing the attach- 
ment. Lathrop v. Snyder, 16 Wis., 293. 

Cases may arise in which there are offsets, against a demand set 
out in the petition, which are not noticed therein, in consequence of 
which the affiant ought not to ask an attachment for what appears 
to be due by the petition, but only for the actual amount of the in- 
debtedness which he is entitled to recover. Such facts need only 
appear upon the trial, and their non-existence would be no ground 
for quashing an attachment sued ot for a sum certain. Collier v. 
Lyons, 18 Ga., 648. 

What may be the rule when the affidavit alleges a larger indebted- 
ness than is shown by the petition need not be considered in this 
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The court below erred in quashing the attachments, and the judg. 
ment for that reason will be reversed, and the cause remanded, with 
instructions to the court below to render such a judgment foreclosing 
the attachment liens, and making such disposition of any money 
which may have been received on sale of any of the attached prop- 
erty, as should have been rendered had the motion to quash the at- 
tachment been overruled. 

It is accordingly so ordered. 

REVERSED AND REMANDED. 

[Opinion delivered May 26, 1885.] 





Crry or Fort Worrtn v. L. W. Crawrorp. 
(Case No. 5377.) 


1, NEGLIGENCE — MUNICIPAL CORPORATIONS.—If a municipal corporation cre- 


<n ates or fails to remove a nuisance, and such nuisance arises from acts done 
74 400  eXclusively in the interest of the public, such as the improvement of the 








sanitary condition of the city, the corporation is liable only for a careless or 
negligent execution of the duty. But if the injury arises from acts done 
for the private advantage or emolument of the corporation, it is liable, irre- 
spective of the question of negligence. 


Error from Tarrant. Tried below before the Ion. A. J. Hood. 

Suit begun in the district court of Tarrant county against the 
city of Fort Worth, to recover damages for wrongfully and unjustly 
casting, carrying and depositing, by defendant, and causing to be 
cast, carried and deposited, on ten acres of land, in possession of the 
city of Fort Worth, great quantities of filth, dirt, gravel, refuse 
material, matter discharged from privies, water closets, stables, 
sinks and streets, dead carcasses of animals, and other noxious ma- 
terials and ingredients, by reason of which it was alleged the plaint- 
iff’s premises were rendered unhealthy, and plaintiff and his wife 
and children were made sick, afflicted with pain and suffering of 
mind and body, to their damage $5,000. 

Defendant answered on the 14th day of May, 1883, by general 
exception, special exception, excepting to that part of plaintiff's 
petition averring that plaintiff’s family had been made sick, because 
it was too remote and speculative; and secondly, because plaint- 
iff's averments as to his health having been impaired and cause 
of damage were too remote; also by a plea of not guilty; and by 
a further plea denying that it ever caused the filthy matter to be 
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placed upon any ground or land, near or adjoining the plaintiff's 
land or dwelling, in an offensive manner; but alleged that, by its 
ordinance, it prohibited any such offense being committed within 
the corporate limits of the city, and that, if any such injury was 
committed, it was done without authority and against the consent 
of the defendant. 

Verdict and judgment for plaintiff for $1,833. 


Jas. W. Swayne, for plaintiff in error, cited: City of Navasota v. 
Pearce, 46 Tex., 535; Keller »v. Corpus Christi, 50 Tex., 614; Dill. 
on Mun. Corp., secs. 89 (note 2), 756, 757, 761, 778, 779; Hafford ». 
City of New Bedford, 16 Gray, 802; Fisher ». heston, 104 Mass., 
87; Peck v. City of Austin, 22 Tex., 261; Gilmer v. Limepoint, 18 
Cal. 


M. D. Priest and Carter & Wynne, for defendant in error, cited: 
Special Acts of Legislature of 1873, p. 47; City of Galveston v. Bar- 
ham, vol. 4, No. 8, Texas L. R., p. 126; City of Galveston vw. Pos- 
nainsky, 4 Texas L. R.; City of Dallas v. Ross, vol. 4, No. 10, p. 146, 
Texas L. R.; City of Aurora v. Reed, 11 Am. Rep., 1; Hardy ». 
City of Brooklyn, 43 Am. Rep., 183, 184; Graves v. City of Fort 
Wayne, 15 Am. Rep., 262; Wood on Nuisances, p. 780, § 744; 


» 


Thurston v. City of St. Joseph, 51 Mo., 11; Moak & U nderhill on 
Torts, 241; Cooley on Torts, pp. 619 625; 20 Am. Rep., 175, 626, 
629; Mills v. Brooklin, 32 N. T., 489; 25 Wis., > 47 Ga., 268; 11 
Am. Rep., 463; 44 Tex., 418; 1 Dill. on Man. Corp., p- 39; 2 Dill. 
on Mun. Corp., 756; Const. 1876, art. 1, sec. 17; G.,C. & 8S. F. R’y 
Co. v. Eddins, 60 Tex., 656; G., C. & S. F. R’y Co. v. Groves, White 
& Willson’s Civil C ases, 579; ; Belt Liste St. R’y Co. v. Crabtree, de- 
cided by the court of appeals at present term; 24 Am. Rep., 553; 
Elgin v. Eaton, 83 Ill., 585; 25 Am. Rep., 412; Nevins wv. Peoria, 41 
Ill. 502; Aurora v. Gillett, 57 [11., 29; Dixon v. Baker, 65 Ill., 518; 
Alton v. Hope, 68 IIl., 167; Slack vw. East St. Louis, 85 Ill, 377; 
Pekin v. Brereton, 67 Ill., 477; Reardon ». City ( California), Am. 
teview, May, June, 1885, Pacific Reporter, April 2 2, 1885. 





Warts, J. Com. Arp.—In reference to the liability of municipal 
corporations for creating or failing to remove a nuisance, this dis- 
tinction is to be observed: If the nuisance grows out of acts done 
exclusively in the interest of the public, such as the improvement 
of the sanitary condition of the city, then it would only be liable 
for a careless or negligent execution of the duty. But if the acts 
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out of which the nuisance originated or is continued were done for 
the private advantage or emolument of the municipal corporation, 
then, irrespective of the question of negligence, it would be liable 
for the injuries resulting therefrom. Bailey v. New York, 3 Hill, 
531; Oliver v. Worcester, 102 Mass., 489; Pittsburgh v. Grier, 22 
Pa. St.,54; Eastman v. Meredith, 36 N. H., 296; Trustees v. Gibbs, 
11 H. L. Cases, 687. 

From the record it appears that the city authorities established 
this as a place for the deposit and burial of the bodies of dead ani- 
mals, garbage, excrement, etc., for the purpose of improving and 
maintaining the sanitary condition of the city. This was done for 
and in the interest of the public, and not for the private advantage 
or emolument of the municipal corporation. 

And it also appears that, in establishing this deposit or burial 
ground, the city council, by appropriate ordinances, provided that 
all deposits should be buried in ditches from four to six feet deep, 
and made it a misdemeanor punishable by fine for any person to 
violate these ordinances. And some diligence upon the part of the 
city authorities in the enforcement of these ordinances is shown by 
the evidence. 

There is evidence in the record also to the effect that, if these 
ordinances had been complied with by parties making deposits upon 
the designated ground, no injury would have resulted to appellee 
from the maintenance of that as a place of burial and deposit. 

Upon the case as made the court instructed the jury that, if the 
plaintiff in error created and maintained the nuisance, then to find 
for the defendant in error. This charge does not announce the law 
applicable to the case made by the evidence. The liability of 
plaintiff in error depended upon its negligence in the matter, and 
the court erred in failing to submit that as the test of liability. The 

ther questions are not so presented as to require consideration. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 

tEVERSED AND REMANDED. 
[Opinion adopted May 22, 1885.] 
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Tomas De La Veoa v. Estuer Y. Leacue Et ALS. 
(Case No. 838.) 


1. Parties — Equity.— See this case for an illustration of the rule that equity 
will not make a decree when it is a pparent that it cannot definitely settle 
the rights of the parties, or make a final disposition of the subject of liti- 
gation. 

2, SaME.— The rule above quoted should be stringently enforced in suits for 
partition. If the bill shows the existence of parties in interest who have 
not been joined, it will be dismissed on demurrer; if their existence is not 
revealed by the bill, but is disclosed on the hearing by the evidence, the 
case should be stopped until those parties are cited. Citing Ship Channel 
Co. v. Bruly, 45 Tex., 8. 

8, PARTIES — PRACTICE.— When one holds the land of another as security for 
a debt, the ultimate right of property is with him who thus incumbers the 
land, and this right may be levied on and sold under execution. If the 
owner who has thus incumbered the land again mortgages it, and after- 
wards, and before foreclosure of the lien, his interest is sold under execu- 
tion, the purchaser succeeds to all the rights of the mortgagor; and if he, 
or his vendee, is made a party to a suit to settle the interest of the respect- 
ive parties in the land (there being no allegation that nothing was left after 
paying off incumbrances), it is error to dismiss the suit as to them, for 
which a judgment adjudicating the rights of the other parties will be 
reversed, 

4, RECONVENTION.— A party claiming title to land derived from opposing 
claimants may, in a suit between them, assert his right derived from both 
sources, and have the title, shown to be valid, enforced in reconvention 
against the plaintiff. 

. TRESPASS TO TRY TITLE — JURISDICTION.— The requirement of the statute, 
that suits for the recovery of land ‘‘shall be brought in the county where 
the land or a part thereof is situate,” confers a mere personal privilege 
which may be waived, and the judgment of a district court of some other 
county whose jurisdiction has been submitted to without question will 
settle the title to the land as effectually as if suit had been brought in the 
county in which the land is situate. 

6. PARTITION.— In Texas, where there is no distinction between law and equity 
in the determination of causes, the strict rules of chancery do not prevail 
in proceedings for the partition of land. In such proceedings questions in- 
volving conflicting claims to title by parties thereto may be determined. 

. SAME — PRACTICE.— When in a suit for partition it is claimed by an answer 
in reconvention that the title is not only involved, but that one of the 
claimants with whom partition is sought claims the entire land, and asks 
judgment thereon, the partition proceeding must be delayed until the ques- 
tion of title is adjudicated. 

8. EstopPpEL — PARTITION.— A party who takes part in a partition.is estopped 
from afterwards setting up the superior bill as a basis of recovery against 
one of his co-tenants who also took part in the partition. 

9. TRESPASS TO TRY TITLE — PARTIES.— Where in proceedings for partition 

one party asserts superior title in himself to the entire property, thus prac- 

tically changing the suit to one of trespass to try title, any one may become a 

party who claims and asks an adjudication on an adverse interest in the land. 
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10, INADEQUACY OF CONSIDERATION — CHARGE OF COURT —FRAUD.— A charge 
to the effect that inadequacy of consideration paid at a sheriff’s sale, when 
so great as to shock the conscience, may be regarded as evidence of fraud in 
the purchase, is error, when the evidence shows that the land was sold 
subject to prior liens, and there is no evidence showing what would have 
been the value of the land in excess of the amount for which it was in- 
cumbered, 


Arrrat from Galveston. Tried below before the Hon. W. H. 
Stewart. 

This suit was brought in 1874 by Esther Y. League and her chil- 
dren, heirs of Thomas M. League, against John W. Lapsley, the heirs 
of T. B. Goldsby, W. Plattenberg, T. J. Frow, the heirs of J. L. 
Price, Simon Mussina, N. B. Yard, Geo. Butler and Tomas de La 
Vega, and was consolidated with a suit against Thomas M. League 
and John C. Watrous, brought by John W. Lapsley to recover ona 
note for $4,533. 

It was alleged that prior to July 9, 1850, when that note was 
given, League made a contract for the purchase of the La Vega 
eleven-league grant of land in McLennan county, and of certain 
land certificates, but being unable to complete the purchase, one 
John C. Watrous induced John W. Lapsley, T. B. Goldsby, W. 
Plattenberg, T. J. Frow and J. L. Price to furnish the purchase 
money, and to become jointly interested in the purchase with Thomas 
M. League and himself. That in carrying out their agreement, 
Lapsley, and the other parties thus induced with him, furnished the 
entire purchase money ($9,064), and the title was placed in Lapsley, 
when the note for $4,532 was executed by Watrous and Lapsley, it 
being for half the purchase money; that after said note and other 
expenses named should be paid, it was stipulated that the equal half 
of all the property should be conveyed by Lapsley to League and 
Watrous, the other half to belong jointly to the other parties. A 
copy of the instrument evidencing the agreement was made and ex- 
hibited. It was alleged that Watrous never paid any portion of 
the note, but that the same was paid by League and his representa- 
tives, and was a lien on Watrous’ interest in the hands of Lapsley. 

It was alleged that Watrous’ interest was conveyed to N. B. Yard 
to secure an indebtedness to Geo. Batler of about $24,000; that one 
E. J. Gurley purchased, as attorney for Moreland, the lands con- 
veyed at execution sale for $100, and then released to Moreland; 
that one Wm. Alexander, acting as attorney for Moreland, after- 
wards conveyed the interest thus acquired at sheriff's sale to Simon 
Mussina, who conveyed to La Vega, but that the authority of Alex- 
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ander to convey was denied by Moreland; that Thomas J. Frow 
also claimed some lien on the interest of Watrous, the character of 
which was not known. The petition neither admitted nor denied the 
legality of these claims of interest by La Vega, Frow, Moreland 
and Butler, but prayed that the parties be required to interplead 
and establish their interests, all of which were alleged to be in subor- 
dination to the rights of Lapsley for payments of money, etc., 
shown to be due from Watrous. In accordance with the prayer, 
John W. Lapsley, La Vega, Mussina, Yard, Butler, Moreland, Plat- 
tenberg, Frow, the heirs of Goldsby and Price and John C. Wat- 
rous, became parties defendant. Watrous’ death being suggested, 
his widow was made defendant. 

Lapsley answered, alleging his expenses and disbursements in pro- 
tecting title, for which he prayed judgment. Golsby, Price, Mrs. 
Watrous, Butler and Yard also answered. 

October 2, 1874, La Vega and Mussina also answered, claiming 
all of Watrous’ interest under the Moreland purchase; that they 
purchased it only to secure their peace under a title already existing 
that they owne .d the entire La V ega eleven-league grant, ‘when they 
were illegally ousted from possession by the plaintiffs and their co- 
defendants on the 1st of January, 187: 

March 7, 1876, La Vega filed amended answer, in which he al- 
leged “that said purchase and agreement (A. D. 1850) was a fraud- 
ulent contrivance and combination made and done to prejudice the 

rights of defendant out of said tract of land, and that they, with 
others acting in complicity with them, among other acts of fraud, 
did wrongfully and fraudulently make use of and utter a certain false 
instrument in writing as true, purporting to be the copy or ‘ testé- 
mono’ of an act of defendant, whereby, and by ‘force and effect of 
which,’ to deraign title to said aforesaid tract of land.” 

Defendant further charged “that said instrument, styled a festi- 
monio, so made use of and uttered and published, purports to be the 
testimonio or copy of a power of attorney from defendant to Samuel 
May Williams, dated at Leona Vicario, now Saltillo, May 5, 1832, 
empowering said Williams to sell and convey the aforesaid eleven 
leagues of land, which said instrument, styled a testimonio, defend- 
ant avers to be a forgery, and not the copy of any original that 
exists, or that ever did exist, in the archives of Saltillo, from which 
the said festémonio purports to have been taken, or of any original 
that exists or ever did exist elsewhere, defendant never having exe- 
cuted, or authorized to be executed any such original, nor in any 
manner authorized the said Williams to sell his said land or any 
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portion thereof, or any other land. In support of which averment 
of forgery, defendant annexes to this his amended answer, and as 
part thereof, sworn plea of non est factum.” 

Defendant further charged “that said Lapsley, League, Watrous, 
Frow, Price and Goldsby, and others acting in privity with and 
representing them, had full knowledge of said instrument being a 
forgery, and with such knowledge have corruptly sought to sus- 
tain the same as genuine and valid by devices of fraud and covin, 
and by perjury and subornation of perjury.” 

Lapsley filed plea in abatement and demurrer to the reconvention 
of La Vega and Mussina, and plea of res judicata. Afterwards, 
March 11, 1876, plaintiffs filed an amendment dismissing the suit as 
to La Vega and Mussina, alleging that their claim was null and 
void as to Watrous’ interest, and that plaintiffs ought not to be re- 
quired to answer to their plea in reconvention, because it was, in 
effect, converting the proceeding into an action of trespass to try 
title to land situate in the county of McLennan, and not in Galves- 
ton county where the suit was pending; denying jurisdiction of the 
court. 

Further pleading, the plaintiffs set up that Mussina had, under 
oath, as the attorney in fact for La Vega, filed a bill in 1868 in the 
United States circuit court making Lapsley, Plattenberg, Frow, 
Watrous, Thomas Harrison, James Harrison, and eight others de- 
fendant, in which he claimed for La Vega title to the eleven leagues 
of land, and charged them with conspiracy to defraud him; that 
the issue of forgery set up in this suit was made in that proceeding; 
that issue was joined and a decree rendered November 6, 1871, dis- 
missing the bill, and adjudicating costs for Lapsley and his co- 
defendants. They alleged that such decree was in full force; that 
the title set up in such former suit was identical with that asserted 
by La Vega and Mussina in this, and the parties were either in per- 
son or privity the same, and the former judgment was pleaded in 
bar to the reconvention of La Vega and Mussina. 

Plaintiffs also filed motion to dismiss the action, suit or plea of 
La Vega and Mussina for trespass to try title and recover damages 
for lands situated in McLennan county — Ist, because the court had 
not jurisdiction of same; 2d, Lapsley and the equitable claimants 
under him are entitled to settlement of accounts and partition be- 
tween themselves without being compelled to litigate in the district 
court of Galveston county the title to said land and trespass and 
damages respecting the same; 3d, reconvention rendered proceed- 
ings multifarious and such as cannot rightfully be joined; 4th, the 
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pretended averments of claim under Watrous show the same to be 
null and void, not in good faith or consistent with their adverse 
paramount claim. Affidavit was made by W. P. Ballinger, counsel 
for plaintiffs, that La Vega and Mussina were made parties on a mis- 
take of facts, improvidently, and that they had no scintilla of claim 
under Watrous. 

March 14, 1876, the court sustained the plea in abatement to the 
reconvention by La Vega and Mussina, and dismissed the same, and 
they were dismissed as parties. 

There was no evidence showing the inadequacy of consideration 
paid by Moreland at sheriff's sale. The court charged the jury, 
among other things, that when the inadequacy of consideration 
was so great as to shock the conscience, it might be regarded as 
evidence of fraud. 

Trial and verdict, under which a lengthy and complicated decree 
was entered, which it is unnecessary to notice. Moreland recov- 
ered nothing. 


S. Mussina, for appellants, on their right to reconvene, cited: 
Griffin v. Chubb, 16 Tex age Saker v. Michanard, 17 te An.; 
Ryan v. Jackson, 11 Tex., 399; Morris v. Reynolds, 12 Tex., 178; 
Evans v. Mills, 16 Tex., 190; Ki rr on Fraud, 42; Paschal »v. Acklia, 
27 Tex., pont ‘Copy v. Berry, 12 Robt., 78; McDowell v. Read, 3 
La. An., 393; Massie v. Watts, 6 Cranch; Agair v. Fairfax, I7 
Vesey, 532; ‘Story’ s Eq., § 72; B. B.S. C. Co. v. Bruly, 45 Tex., 
6; Adams’ Eq., 230; Aykboro, Ch. Prac., 23; Fonblanque’s Equity, 
88; Freeman on Co-tenancy, § 502; Wilkin wv. Wilkin, 2 Johns. 
Cb., 117; Manners v. Manners, 1 H. N. Green’s Ch., 365; Bristow 
v. Richardson, : > Humph., 435. 


Ballinger & Mott, for appellees, on the right of appellants to 
maintain their action in reconvention and have a trial on the title 
in this action, cited: Pas. Dig., arts. 4707, 4711; Sayles’ Practice, 
ch. 52; Arnold v. Cauble, 49 Tex., 527; Pomeroy on Civil Reme- 
dies, §§ 373, 492; Burke v. Reilly, 16 Ind. eng. Colgrove v. Koontz, 
76 N. C., 363; Portis v. Hill, 14 Tex., 69; Burleson v. Burleson, 28 
Tex., 383; Walker v. Howard, 34 Ten. 478: Ellis v. Rhone, 17 Tex., 
131; Grossmeyer v. Beason, 18 Tex., 765; Story’s Eq. Plead., § 284; 
Barbour on Parties, 493; Pomeroy on Civil Remedies, § 373; Dial 
v. Reynolds, 96 U. S., 341; Frelinghuysen v. Coldon, 4 Paige, 206; 
Eagle Fire Co. v. Lent, 6 Paige, 637; Corning v. Smith, 6 N. Y., 
82; Large v. Jones, 5 Leigh, 192; Stewart v. Coulter, 5 Rand., 74. 

VoL. LXIV — 14 
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That the district court of Galveston had no jurisdiction to try 
title to land in McLennan county, and the suit by plaintiffs was not 
a suit to try title within the purview of the statute, they cited: 
Hearst v. Kuykendall, 16 Tex., 329; Miller v. Rusk, 17 Tex., 170; 
Clegg v. Varnell, 18 Tex., 294. 

On the charge of court affecting the Moreland purchase at execu- 
tion sale, they cited: Taul v. Wright, 45 Tex., 388. 

That Watrous’ interest was not subject to execution, they cited: 
Daughty v. Cox, 13 Tex., 209; Hendricks v. Snediker, 30 Tex., 296; 
Ballard v. Anderson, 18 Tex., 377; Sayles’ P., §§ 50, 54. 


Wurm, Cuter Justice.— The first question for our consideration 
arises upon the action of the court below in dismissing Mussina and 
La Vega from the cause. 

They were originally brought into this case as claimants of the 
Watrous interest in the La Vega eleven-league grant. Watrous 
was one of the signers of the Lapsley contract, upon which this 
suit was founded, and either he, or those claiming under him by 
legitimate title, owned an interest to the extent of one-fourth of 
the land sought to be partitioned subject to the liens with which it 
was legally incumbered. 

It appeared from the allegations of the petition that Watrous 
had never paid Lapsley the money which, by the terms of the 
agreement, he was to pay before Lapsley could be compelled to con- 
vey him the legal title. It further appeared that Watrous had in- 
cumbered his interest with a deed of trust to Yard, to secure a debt 
due Butler. The petition further showed that one Moreland had 
obtained a judgment under which the right of Watrous in the land 
had been sold at sheriff’s sale, and had been bought in by E. J. 
Gurley, attorney for Moreland, for $100, and Gurley had conveyed 
to Moreland. It also showed that William Alexander, claiming 
to be attorney for Moreland, had conveyed, or attempted to con- 
vey, this same interest to Simon Mussina, and that the latter had 
conveyed to La Vega. 

The petition added, however, on information and belief, that 
Moreland wholly denied the authority of Alexander and the validity 
of the conveyance, and still claimed the Watrous interest. Hence 
the plaintiffs made Watrous himself, and the claimants of his interest 
in the land, and the persons holding a deed of trust thereon, all 
parties defendant to the bill. This was proper, for it brought before 
the court all persons claiming any interest whatever in Watrous’ 
original right to the land, so as to allow them to assert that interest, 
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and to enable those who maintained their rights to share in the 
distribution of the land. Under the allegations of the petition, and 
especially when taken in connection with the other pleadings in the 
cause, this suit could not have proceeded to a final hearing and 
decree as prayed for in the bill without the presence of all these 
claimants of the Watrous interest. The plaintiffs had set forth 
their respective claims so far as they knew or had been informed in 
reference to them, but did not undertake to say who were the true 
owners of the interest. La Vega, in his answer, alleged himself to 
be the true owner; Moreland’s heirs made the same allegation as to 
themselves; and Mrs. Watrous denied that either of them had any 
rights in the same, but claimed this interest as surviving wife of 
Watrous. Considering the case upon the pleadings —as we must 
do in the present appeal — we cannot say who was the true owner 
of the Watrous interest. Three different parties claimed it — Mrs. 
Watrous, Moreland’s heirs and La Vega. As between the first and 
the two other claimants, the title depended upon the validity of a 
Jevy and sale under execution. As between Moreland’s heirs and 
La Vega, it depended upon the authority of an attorney who made 
the conveyance to the latter. These were questions to be deter- 
mined upon the facts when developed upon trial. Until then the 
title to Watrous’ interest would be in doubt; and, if the plaintiffs 
undertook to decide that doubt in advance, and to allege title in 
either of the claimants, and the event of the suit should show that it 
was in another, the object of the proceeding would be defeated, and 
the decree be a nullity. One of the objects of this suit may be to 
obtain a specific performance of the Lapsley contract; another, the 
adjustment of the equities between the signers of that contract as 
well as their successors in estate; but these were mere preliminary 
matters, to be settled before the principal and final object of the 
suit could be attained, That object was the partition of the La 
Vega grant among the various claimants under the Lapsley con- 
tract. As an obstacle in the pathway to a legal and complete par- 
tition lay the condition of the title to the property. The entire 
legal title was vested in Lapsley. He held that title in trust for 
himself and a number of other parties. He was to convey to them 
upon the payment of certain sums of money, and to sell upon cer- 
tain conditions, and apply the proceeds of sale to the payment of 
the debts and expenses mentioned in the contract. All the claims, 
both to money and land, originating in this contract had to be 
adjusted ; after this a partition could be decreed in accordance with 
the rights of the parties thus ascertained, and among the parties 














212 De La Veea v. League. [Austin Term, 





Opinion of the court. 





who should prove tu be co-owners of the land. To say that this is 
not a suit for partition is, therefore, to contradict the pleadings of 
the plaintiffs and the final decree prayed for in the cause. 

It is a principle of equity that it will not make a decree when it 
is apparent that it cannot definitely settle the rights of the parties 
or make a final disposition of the subject of litigation. Ship Chan- 
nel Co. v. Bruly, 45 Tex., 8; Story, Eq. Pl., sec. 72. 

In suits for partition this doctrine is enforced with great strin- 
gency. If all parties entitled to an interest in the property to be 
partitioned are not before the court, a decree will not be rendered. 
If the bill shows other parties interested who have not been joined, 
it is defective and will be dismissed on demurrer. If the evidence 
shows other necessary parties not before the court, the case must be 
stopped till those parties can be cited. Ship Channel Co. v. Bruly, 
supra. 

Suppose that it had been a fact admitted in the pleadings of the 
parties that La Vega was the lawful owner of the Watrous interest. 
It cannot be doubted, under the above principles, but that the court 
would have required him to be cited before proceeding with the 
cause. Why then is he not a necessary party if his title is in dispute? 
Will the court be allowed to decide against his title in advance and 
drive him from the case, retaining his opponent? That would be 
against both law and justice. If this cannot be done, then La Vega 
was as much a necessary party to this suit as Watrous or Moreland, 
for their title was disputed by him, as his was disputed by them. 
The plaintiffs did not decide between these their adversaries, but 
stated, as they should have done, that they each claimed the Watrous 
interest, and left it for the evidence to develop who was the right- 
ful owner, and properly brought them all into the case. 

But the plaintiffs now say that it was unnecessary to make La 
Vega a party because their petition, taken in connection with the 
pleadings of La Vega, show no interest in him whatever. This is 
based principally, if not solely, upon the idea that the interest of 
Watrous was not such as could be sold under execution, because too 
contingent, remote and undefined. What was the interest of Wat- 
rous? He joined Lapsley and others in the purchase of the La Vega 
grant, and in the execution of the instrument which is the founda- 
tion of this suit. That instrument placed the legal title in Lapsley, 
but he expressly agreed to hold it upon certain trusts. One of these 
was to convey a portion of the land to Watrous upon his complying 
with conditions named in the instrument. Upon a failure to comply 
with these conditions Lapsley was not to become the absolute owner 
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of the Watrous interest. He had the power to sell when authorized 
by a majority of the interested parties; but must apply the proceeds 
to the use of the beneficiaries under the instrument. 

Watrous held towards Lapsley a position similar to that which a 
mortgagor holds towards a mortgagee. Lapsley held the land 
as security for Watrous’ debt; the ultimate right of property re 
mained with Watrous, and this could not be divested except by sale 
in manner pointed out by the instrument. Our courts have well 
settled the principle that such an interest may be levied on and sold 
under execution. Wright v. Henderson, 12 Tex., 43; Wootton », 
Wheeler, 22 Tex., 338; Baker v. Clepper, 26 Tex., 629. 

This interest was also liable to be again mortgaged, and Watrous 
did so incumber it to secure Butler’s debt. These two liens were 
on Watrous’ interest when sold under execution, and the purchaser 
bought in subordination tothem. He may have obtained an interest 
of little or no value, but that did not prevent his holding that in- 
terest, and succeeding to all of Watrous’ rights, including that of 
selling to Mussina by attorney. Whether there would be anything 
left after paying off incumbrances was a fact to be proved; there was 
at least no allegation to that effect in the petition. The court had 
no right to presume it in advance of the evidence. 

We think that under the pleadings La Vega was a necessary party 
to the suit. 

If a necessary party, and brought into court as such, the plaintiffs 
could not dismiss him from the cause at their own pleasure. 

The reasons given for the dismissal were wholly insufficient, 
They may be stated as follows: The plaintiffs’ counsel at the time 
of commencing the suit had heard that a sheriff’s sale had been 
made of Watrous’ interest, and that Mussina claimed the interest 
under that sale. Desiring the decree for said partition to bea finality, 
and bind all persons claiming under Watrous, Mussina and La Vega 
were made parties to the suit. That upon learning correctly the 
nature and character of said sheriff’s sale and the claim of La Vega 
and Mussina, the plaintiffs’ counsel believed and was satisfied that 
they were improvidently made parties, and that neither of them had 
any scintilla of claim under Watrous. That their averments showed 
that they had no right under Watrous, and their claim was not in 
good faith or consistent with the adverse claim of paramount title 
to the whole grant. 

These objections admit that, if these defendants had the slightest 
claim to the Watrous interest, they were necessary parties, in order 
to make the decree in partition a finality. The petition and their 
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answer showed that they did not set up a claim to it, and they were 
invited into court to establish their claim if they could. The prop- 
osition was not to allow them to do so, because, in the opinion of 
the plaintiffs’ counsel, their claim was without foundation. This 
was a fact that they were entitled to have tried as in other cases, 
and not upon an ew parte affidavit made preliminary to the in- 
vestigation. The validity of the sheriff’s sale was something to be 
examined into in the line of La Vega’s title, as well as of More 
land’s. It could not be predetermined as void by reason of the 
opinion of any one; but, if so, it would seem that Moreland’s heirs, 
whose right was derived solely through the sberiff’s sale, should also 
have been dismissed from the case. As to the other objection taken, 
we cannot see why a party holding titles to land derived from op- 
posing claimants may not claim from both sources, and have the 
one shown to be valid enforced in reconvention against a plaintiff. 
We are pointed to no authority forbidding this to be done. It 
would be a strange ruling that a defendant, relying on what he 
supposed was a good defense, should not be allowed to use another 
defense inconsistent with it, and in the use of the latter to secure 
all the rights that he was entitled to assert thereunder in the partic- 
ular case. 

We are of opinion that the court erred in allowing the plaintiffs 
to dismiss the defendants Mussina and La Vega from the cause. 

We come now to consider the superior title claimed by La Vega 
in reconvention. It is objected that La Vega’s plea was in effect an 
action of trespass to try title for land in McLennan county and 
could not be brought in the county of Galveston; that, claiming 
under Lapsley, he could not set up a superior title in himself, and 
that in a partition suit no other title but that sought to be parti- 
tioned can be adjudicated. 

Our statutes in force at the time the reconvention was filed pro- 
vided that suits for the recovery of land should be brought in the 
county where the land or a part thereof is situated. This is one of 
the exceptions to the general rule requiring suits to be brought in 
the county of the defendant’s residence. This requirement is not a 
matter that affects the jurisdiction of the district courts over the sub- 
ject-matter of controversies about the title or possession of lands. 
Every district court in the state has cognizance of such suits; the 
requirement as to the county in which the suit may be brought is 
a mere personal privilege granted to the parties, which may be 
waived like any other privilege of this character. Ryan v. Jackson, 
11 Tex., 391; Morris ». Runnells, 12 Tex., 176. A judgment ren- 
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dered by the district court of Galveston county, when the parties 
had submitted to the jurisdiction, would settle the title to land 
in McLennan county as effectually as if rendered in its own district 
court. Jurisdiction of causes may be obtained by defendants in 
counties other than those in which the statute requires them to be 
brought, in other ways than by express consent or by failure to 
claim the personal privilege accorded by law. A suit upon a mon- 
ied demand, brought in the county of a defendant’s residence by a 
resident of another county, may be met with a counter demand 
against the plaintiff, and a recovery may be had upon the counter 
demand, though if suit had been originally commenced upon it, the 
county of the plaintiff’s residence would have had exclusive juris- 
diction. And so with other cases that might be supposed. A 
plaintiff calling a defendant into court for the purpose of obtaining 
relief against him invites him to set up all defenses which may de- 
feat the cause of action sued on, or any other appropriate and ger- 
mane to the subject-matter of the suit, which should be settled 
between the parties before a proper adjudication of the merits of 
the cause can be obtained. He grants him the privilege of setting 
up all such counterclaims and cross-actions as he holds against the 
plaintiff which may legally be pleaded in such a suit. 

This is particularly the case in our state, where a multiplicity of 
suits is abhorred, and a leading object is to settle all disputes between 
the parties pertinent to the cause of action in the same suit. The 
question of the original right to bring the cross-action in the county 
where the suit is pending cannot be raised; otherwise this design 
would, in a large number of cases, be defeated, and the various 
matters which could well be settled in the cause might have to seek 
a number of different counties, and be asserted in a number of differ- 
ent suits, before the controversy between the parties could be settled. 
The plaintiff must be considered as waiving any privilege to plead 
to the jurisdiction in such cross-actions, and as consenting that the 
defendant may assert in the suit any demands which he could plead 
were it commenced in the county where such demands were prop- 
erly suable. The question then is: Could La Vega have set up the 
matters pleaded in his answer in reconvention had the land sought 
to be partitioned been situated in Galveston county? This question 
must be determined by the solution of another, viz.: Can a defend- 
ant to a partition suit who claims through the title under which the 
partition is sought set up a superior title to the whole land? It is 
doubtless true that, in a partition suit, a court of equity will not 
entertain any controversy as to the legal title, whether it arises 
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between the part owners as to their respective interests, or by rea- 
son of a claim set up by one or more of them to the entire land by 
title superior to the one under which the partition is asked to be 
decreed. In our state, where there is no distinction between law 
and equity in the determination of causes, an action to settle dis- 
puted titles, whether legal or equitable, may be combined with one 
to partition the land between the plaintiff and defendant. Hence 
there can be no objection to determining any questions as to title 
between the co-owners in a partition suit in our state, and the strict 
rules of chancery do not prevail. 

In courts of equity the rule that a legal title superior to that sought 
to be partitioned cannot be brought into the suit by way of answer 
seems to rest upon the ground that equity will not try a title of 
which the courts of law have exclusive jurisdiction. But if this 
superior claim is a mere equitable title, and is pleaded for the mere 
purpose of defeating the partition, it can be set up in the an- 
swer, and, if proved, will defeat the partition. But if, in addition 
to the denial of a decree for partition, the owner of the superior 
title seeks affirmative relief by a transfer to him of the legal title 
to the whole premises, he may proceed by cross-bill in the same 
suit. German v. Machin, 6 Paige, Ch., 288. If these courts, with 
jurisdiction restricted to equity matters alone, allow a part owner, 
defendant in a partition suit, to set up a superior equitable title to 
the whole premises, and not only defeat the partition, but have full 
title under the superior equity decreed to himself, no reason can be 
urged why our courts of blended law and equity jurisdiction should 
not allow a similar plea and cross-action whether the title set up is 
legal or equitable. If this cannot be done, a partition may be de- 
‘creed that will be of no effect for want of title to the land divided 
A court of equity will not permit partition to take place if it is 
brought to their attention that the title is in dispute. Wilkin v. 
Wilkin, 1 Johns. Ch., 117; Bruton v. Rutland, 3 Humph., 435; 
Adams’ Eq., 230, note. 

And when in our courts it is claimed by an answer in reconven- 
tion that the title is not only invalid, but that one of the tenants 
with whom partition is sought lays claims to the entire land, and 
asks to have his right investigated and a decree entered in his favor 
for the premises, they must not only delay the partition till the in- 
vestigation is made, but decide the question of title as in other cases. 

In California, where the system of jurisprudence knows no dis- 
tinction between law and equity, it is firmly settled that a superior 
title to the whole land may be set up by one of the parties to the 
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partition suit. Between these parties disputes as to their rights or 
interests may be litigated and determined in such action. Moren- 
hout v. Higuero, 32 Cal., 293; Bollo v. Navarro, 33 Cal., 465. These 
decisions do not seem to be influenced by the statutes upon the 
subject of partition, but by the fact that there is no distinction in 
the courts of that state between actions at law and suits in equity. 

In our own state, whilst there seems to be no direct decision upon 
the subject, yet, in Burleson v. Burleson, 28 Tex., 413, which was a 

artition suit in which the defendants set up a superior outstanding 
equitable title, it was held that in order to make it available they 
should have shown that they owned it, or connected themselves 
with it otherwise. See, to the same effect, Portis v. Hill, 14 Tex., 
75. Tiere La Vega claims to be the owner of a superior title to 
the whole land, and fulfils the requirements of the decision. 

The question is also a serious one as to how far La Vega would 
have been estopped to sue upon his claim to the land, had he not 
pleaded it in this suit. Ina partition of land in this state, a cov- 
enant of warranty as to the several allotments is usually implied. 
James v. Adams & Wickes, ante, p. 201; Ross v. Armstrong, 25 
Tex. Sup., 370. This principle has generally found its practical ap- 
plication in cases where a superior title has been acquired by one of 
the co-tenants after partition. It would seem, however, on principle, 
that it might obtain as well when the tenant was the owner of that 
title when the partition was made. The effect of the doctrine is to 
estop the party who takes part in the partition from afterwards set- 
ting up the superior title as a basis of recovery against one of his 
co-tenants who took part in the partition. 

As the court was bound to take cognizance of the controversy 
between La Vega and those claiming under Lapsley, we see no 
reason why McPhaul’s heirs should not be admitted as parties to 
the suit. They would have been entitled to intervene had the suit 
been originally commenced by La Vega against the parties to the 
partition suit for a recovery of the land. The reconvention of 
La Vega has caused the present case to assume that character, and 
possess all the features of an action of trespass to try title; and as 
incidental thereto, the right of parties holding claims to the land 
under the La Vegas, to assert their claims and have an adjudication 
of them in the suit, must necessarily follow. 

We think the court erred in its charge to the jury in reference to 
the sheriff’s sale under which Moreland claimed. 

The property sold was heavily incumbered with liens, and there 
was no proof which would tend to show that the price given for it 
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was inadequate. Without proof of inadequacy of price there was 
nothing upon which the charge could be supported. Being unwar- 
ranted by the evidence it should not have been given. 

For the errors mentioned in this opinion the judgment will be re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered July 15, 1885.] 





H. J. Atten & Bros. v. G. Metron. 
(Case No, 5555.) 
eae 1, CoMPLETE SALE.— In the sale of goods, when anything remains to be done by 
71 608 the seller, such as counting, weighing and measuring, the title does not pass 
3w56l when either of these operations is necessary in order to separate the goods 
from a larger mass, of which they form a part. 


Appear from Taylor. Tried below before the Hon. M. A. Spoonts, 
Special Judge. 

Appellants brought this suit against appellee June 4, 1884, ina 
justice’s court, to recover the sum of $61.74, the value of two thoa- 
sand nine hundred and forty feet of lumber claimed to have been 
taken and used by appellee. Judgment was rendered for appellee 
June 30, 1854, and an appeal was taken to the county court; the 
judge thereof being disqualified, the cause was transferred to the 
district court, where it was tried without a jury, and judgment was 
again rendered for the appellee. 

The case made was that appellee took and used two thousand nine 
hundred and forty feet of lumber belonging to them, of the value 
of $61.74. Appellee claims that the lumber was sold by G. A. Porter, 
the agent of appellants, to H. A. Porter, and that he purchased the 
same from the latter. 


Chas. I. Evans, for appellants, cited: Benj. on Sales, 323, 390-91, 
422, 428-9, 430, 469, 955-6, 959, 950 and note; Chitty on Cont. 
(9th Am. ed.), pp. 8, 26; Whitis v. Polk, 36 Tex., 602; Hughes ». 
Prewitt, 5 Tex., 264; Mayfield ». Cotton, 21 Tex., 1. 


G. A. Kirkland, for appellee. 


Warts, J. Com. Apr.— Appellee’s only defense to the action was 
based upon an asserted sale of the lumber by G. A. Porter, the agent 
of appellants, to H. A. Porter. And upon a consideration of the 
evidence adduced, the court below found that such sale had been 
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made as would vest the title to the particular lumber in H. A. 
Porter, and which by his sale passed to appellee. 

This finding of the court is not supported by, but is against, the 
evidence. There was no delivery of the lumber to H. A. Porter; it 
had not been separated from the mass of lumber with which it was 
mixed. As said by Judge Story in his work on Sales, section 296: 
“No sale is complete, so as to vest in the vendee an immediate right 
of property, so long as anything remains to be done between the 
buyer and seller in relation to the goods. The goods sold must be. 
separated and identified by marks and numbers, so as to be com- 
pletely distinguished from all other goods, or from the bulk or mass 
with which they happen to be mixed.” 

And as was said in Cleveland v. Williams, 29 Tex., 211: “It is 
certainly correct, as laid down in the books, that where anything 
remains to be done by the seller, such as counting, weighing or 
measuring, the title does not pass, when either of these operations 
is necessary in order to separate the goods from a larger mass, of 
which they form a part.” 

Here the proof shows not only a failure to separate the lumber in 
question from the mass with which it was mixed, and of which it 
formed a part, but also that the negotiations had between G. A. and 
H. A. Porter did not amount to a contract of sale. There was no 
understanding between them as to the particular quantity of lumber 
desired by H. A. Porter, nor the terms upon which it was to be sold, 
While the evidence shows that there were negotiations between 
them with respect to lumber, yet it also shows that no contract of 
sale had been concluded between them. Appellee knew, at the time 
he made the purported purchase, that G. A. Porter held the lumber 
as the agent of appellants. And he also ought to have known that 
the lumber had not been delivered to H. A. Porter, for appellee 
separated and selected the lumber from the mass without the knowl- 
edge or consent of G. A. Porter. 

As H. A. Porter had no title to the property, evidently appellee 
acquired none by his pretended purchase from him. Horne vw. Chat- 
ham & Co., Tex. Court Reporter, p. 12. 

Our conclusion is that the judgment ought to be reversed, and 
the supreme court should render such judgment as ought to have 
been rendered in the court below, viz., that appellants have and re- 
cover of appellee the sum of $61.74, with eight percent. per annum 
interest thereon from April 9, 1884, together with the costs of suit. 


ReEVERSED AND RENDERED. 


(Opinion adopted May 26, 1885. ] 
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Western Union Tetecrarn Co. v. J. M. Foster. 
(Case No. 5472.) 


1, AGENT — AvuTHORITY.— Where the receiving clerk of a telegraph company, at 
the request or with the consent of the sender, attempted to correct a mis. 
take in the message, and in so doing made a mistake himself, held, that the 
company was not liable, for the correcting of the message was not within 
the scope of the receiving clerk’s authority or duty, and was not authorized 
by the company. 


AppEAL from Bexar. Tried below before the Hon. G. H. Noonan, 
The opinion states the facts. 


Jno. A. & N. O. Green, for appellant, cited: McAlpin v. Cassidy, 
17 Tex., 462, 463, 465; H. & T.C. R’y v. McKinney, 55 Tex., 184-5; 
Addison on Torts, vol. 2, sec. 1309; Wood’s Master and Servant, 
pp. 535, 555; Shaws v. Armstrong, 6 N. Y., 435; Brown v. Purviance, 
2H. & G. (Md.), 316; Wharton on Agency, secs. 127, 128, 129, 671, 
679, 683, 687. 


No briefs on file for appellee. 


Detany, J. Com. App.— This suit was brought on a claim which 
is stated as follows: 

“ Damages caused by error in transmitting dispatch sent by J. M. 
Foster to Borden & Borden from San Antonio, Texas, to Galveston, 
Texas; said error being: ‘Can put stock on cars . . . at 
twenty and half dollars, instead of twenty-two and half dollars, 
whereby twenty-five head of horses were shipped, with result of 
loss to said Foster of $2 per head — $50.” 

The proof shows that on June 3, 1883, the plaintiff below carried 
to the defendant’s office a message written by himself which was in 
these words: “Can put stock on cars fourteen hands up twenty and 
half dollars two cars good sheep waiting.” 

The receiving clerk read the message over aloud, and the plaintiff 
discovered that there was a mistake in it. The words twenty and 
half should have been twenty-two and half. The clerk undertook 
to correct the mistake by interlining the proper words. But he also 
made a mistake, and put the interlineation tm the wrong place. 
And so the dispatch when corrected read thus: ‘Can put stock on 
cars fourteen hands up twenty and half dollars two cars good two 
sheep waiting.” 

It appears, however, that the message was received at Galveston 
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exactly as the plaintiff had written it, the correction which the 
clerk had made having been, from some cause, omitted. The 
plaintiff did not read over the message or hear it read after it had 
been corrected by the clerk. The clerk in his testimony says that 
he made the correction at the request of the plaintiff. The plaintiff 
says that the clerk proposed to make the correction and was per- 
mitted to do so by him. 

It further appears from the evidence that it is not only not the 
duty of the receiving clerk to alter messages which are brought into 
the office, but that he is not permitted todo so. His duties are to 
receive the message, count the words, receive the money, and con- 
vey the message to the operator. 

The question to be determined upon this state of facts is whether 
the telegraph company is responsible for the failure of the receiving 
clerk to correct appellee’s message. We put the question thus be- 
cause the message was sent just as it was written by appellee; and 
if he has any cause of complaint, it must be that the clerk proposed 
to correct the message and failed to do so. 

Wood in his work on Master and Servant lays it down as an in- 
flexible rule that “for all acts done by the servant under the express 
orders or directions of the master, as well as for all acts done in 
the execution of the master’s business, within the scope of his em- 
ployment, the master is responsible; but when the act is not witbin 
the scope of his employment, or in obedience to the master’s orders, 
it is the act of the servant and not of the master, and the servant 
alone is responsible.” Page 536, sec. 279. 

Again on page 555 the same author says: “In order to charge 
the master, the injury must arise from an act done in the service 
of the master, and from the doing of an act which the master was 
bound to perform, or which he had directed the servant todo. If 
the service is rendered for another, or in doing that which some 
other person is bound to perform, he is acting as the servant of him 
on whom the duty rested.” 

It follows from what has just been said that when the master 
owes a duty to a third person, and that duty is performed by a 
servant so carelessly that damage results, the master is liable. Did 
the company in this case owe to appellee the duty of writing his 
messages, or of correcting them when he had written them amiss? 
It would seem not. Had the company in any way ordered its 
servant (a clerk) to do this for the plaintiff? There is no proof that 
it had. Then the servant was acting beyond the scope of his duty, 
and it makes no difference whether, in making the correction, he 
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acted swa sponte or at the request of appellee. We refer also to the 
case of Telegraph Co. v. Edsall, 5 Law Rev., 221. 

This seems to us to determine the whole case. The judgment 
should be reversed, and as the trial below was without a jury, we 
recommend that judgment be rendered for the defendant. 


REVERSED AND RENDERED. 


[Opinion adopted May 26, 1885.] 





JEFF Stator v. Joun G. NEAL. 
(Case No. 5519.) 


1, PURCHASER FOR VALUE.— One is in contemplation of law a purchaser for 


value if the consideration is paid at his request by a third party, who is his 
debtor. 

2. CONVICTION — COMMUNITY PROPERTY.— The sentence of a husband to the pen- 
itentiary, and his confinement there, is equivalent to an abandonment of the 
wife, and authorizes her to manage and dispose of the common property, at 
least so far as to secure a support for herself and children. 


Error from Llano. Tried below before the Hon. John OC. 
Townes. 
The opinion states the facts. 


W. W. Martin and Wa. 7. Miller, for plaintiff in error, cited: 
Wright v. Hays, 10 Tex., 130; Cheek v. Bellows, 17 Tex., 613. 


W. T. Dalrymple, for defendant in error, on the question of inno 
cent purchaser, cited: Sperlock v. Sullivan, 36 Tex., 511, and au- 
thorities cited; Case v. Jennings, 17 Tex., 673. 

On abandonment, he cited: Carothers v. McNese, 43 Tex., 224; 
Cheek v. Bellows, 17 Tex., 617; Fullerton v. Doyle, 18 Tex., 13; 
Forbes v. Moore, 32 Tex., 199. 


Warts, J. Com. App.— While the appellee was confined in the 
penitentiary under a conviction for a felony, his wife sold to the ap- 
pellant between fifteen and twenty head of cattle, the community 
property of appellee and his wife. Having served some twenty-two 
months of his term, appellee was pardoned, returned home and in- 
stituted this suit to recover the cattle and their increase. While the 
pleadings are quite meager, still, from th® findings of the court and 
the evidence adduced, it seems that the recovery was had upon the 
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ground that there was no necessity for the wife’s making the sale; 
hence she had no authority to make it, and that she intended 
thereby to defraud the husband. 

Among the findings of the court are the following: 

“5th. That said sale was not made by her to procure necessities, 
nor in a bona fide effort to manage and control the said community 
estate of herself and said husband, but that the same was made 
with the intent to defeat the rights and interest of plaintiff in said 
property and defraud him thereof. 

“6th. That the defendant had constructive notice of said intent 
and was not a purchaser for value.” 

Asa conclusion of law the court found that, under the circum- 
stances, the wife had the right to sell the community property, but 
only for the purpose of supplying herself and children with necessa- 
ries, or in the ona fide effort to manage and control the property 
for the best interest of herself and husband. 

It appears that appellee was convicted and sentenced to a term 
of two years’ confinement in the penitentiary about June, 1881, and 
the sale was made to appellant about April, 1882. From the evi- 
dence it appears that Mrs. Neal had secured loans of money both 
from Moss and Campbell, which amounted in the aggregate to $90. 
And she testified that she had borrowed this money to enable her 
to purchase necessary supplies for herself and children, and that she 
made the sale to appellant so as to pay these debts and purchase 
other necessaries for herself and children. And also that Camp- 
bell paid her the money for the cattle purchased by appellant. 

It appears that at the time, Campbell owed the appellant $256, 
the value of the cattle, and when appellant made the purchase, 
Campbell settled the debt by paying Mrs. Neal the money for the 
cattle. 

This seems to have been the first sale and delivery of the com- 
munity property made by her, after the conviction of appellee. 

Appellant testified that, at the time he bought the cattle, he 
understood Mrs. Neal was making the sale to raise money for the 
support of herself and children, and he knew of no other means by 
which she could support herself and children than by asale of the 
cattle, and that, so far as he could know, she was in necessitous 
circumstances at the time. 

There is no evidence in the record whatever tending to show any 
bad faith upon the part of appellant in the matter, nor is there any 
evidence tending to show any notice, either actual or constructive, 
upon his part, of any wrong or fraudulent intent of Mrs. Neal in 
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making the sale. And it may be assumed that the court intended, 
by “constructive notice,” that the appellant was not a purchaser for 
value, as he did not himself pay the money to Mrs. Neal, and the 
paytnent to her by Campbell was only in the discharge of a debt 
due by him to appellant. In this view of the matter we are of the 
opinion the court below was in error. What difference could it 
make whether appellant collected the money from Campbell and 
paid it to her directly, or whether Campbell paid it for him? He 
parted with the consideration, for by the transaction his claim upon 
Campbell was discharged, and the money paid to Mrs. Neal for the 
cattle. 

Now the fact that, subsequently to this sale, Mrs..Neal was guilty 
of indiscretions with Campbell, could not affect the good faith of 
appellant in making the purchase. It seems that up to and after 
the sale, she was residing upon the place provided by appellee, and 
to outward appearances seemed to be living as an honest, discreet 
wife. True, Campbell at the time was aiding her in the control 
and management of her affairs, but it was subsequent to the sale 
that he moved her to his own place, and there became over-zealous 
in looking after her welfare. 

There is not anything in the record indicating any knowledge by 
appellant of bad faith in Mrs. Neal in reference to the sale, while 
there is evidence to the effect that the money paid for the cattle 
was used by her for the support of herself and children; there is no 
evidence tending to show the contrary. 

This then leads to the material and decisive question in the case: 
Was Mrs. Neal, under the circumstances, authorized to sell the com- 
munity property without the concurrence of the appellant? 

Even at common law it was held that where the husband aban- 
doned the wife and left the country, or where he was banished, even 
for a limited time, that the disabilities of coverture under which the 
wife labored were so far removed as to enable her to contract and 
be contracted with, to sue and be sued, and to acquire, hold and 
dispose of property. Gregory v. Paul, 15 Mass., 32, and authorities 
cited; Starrett v. Wynn, 17 S. & R., 132; Schouler on Domestic 
Relations, 295. 

The leading case in this state is Wright v. Hays, 10 Tex., 130. 
There the husband, as it seems, with the consent of the wife, left 
her at home in charge of their property, and went to the Rio 
Grande, and there remained for about five years. ‘There seems to 
have been no intention of permanently abandoning his wife, for 
she visited him once or twice while there. During the absence of 





A Titi Ne a a ie 





eae o 








ee 








1885. } Stator v. NEA. 995 





Opinion of the court. 








the husband the wife, by purchase, acquired title to a half league 
of land; and by deed of gift conveyed six hundred and forty 
acres of the land to Hays, her son by a former husband. Upon 
the return of the husband the suit was brought against Hays to 
recover the land, upon the ground that the wife had no author- 
ity to make the deed. But while the land was considered commu- 
nity property, still the court sustained the deed on the ground that 
the absence of the husband conferred upon the wife the right and 
authority to manage, control and dispose of the community prop- 
erty. And it was there held that, as to common property, the 
rights of the husband and wife are precisely equivalent to each 
other, with the exception that the statute confers upon the husband 
its management and control for the benefit of both. 

It should be observed that in the case of Wright w. Hays the 
wife’s power of disposition was not limited by her necessities; that 
was not a sale made for the purpose of enabling her to secure sup- 
plies or necessaries for herself and family, but was a gift to her 
child by a former husband. 

Cheek v. Bellows, 17 Tex., 613, was where the husband and wife 
owned a hotel as common property. The husband being arrested 
for crime broke jail and made his escape. Soon thereafter the wife 
leased the hotel to Cheek for the term of one year, and before the 
expiration of the term Bellows returned and brought suit for the 
possession, upon the ground that the wife had no authority to make 
the lease. but the court held that, under the circumstances, she 
had the authority to make the lease, to secure a support for herself 
and children. 

In Fullerton v. Doyle, 18 Tex., 13, where the husband abandoned 
the wife and went to California, the court sustained a conveyance 
made by the wife of community land; and it is there said: “The 
rights and powers of the wife arise from the fact of abandonment, 
and not the length of its continuance.” 

In Heidenheimer v. Thomas, 5 Texas Law Review, 205, the cases 
in which the question under consideration has been discussed are 
cited. From an examination of these cases it will be seen that the 
rule is well settled, that, when the husband abandons the wife and 
fails to provide for the family, this authorizes the wife to man- 
age, control and dispose of the common property so as to secure a 
support for herself and children. And it seems from the cases of 
Wright v. Hays, and Fullerton v. Doyle, that where the facts exist 
which would authorize the wife to assume the management, control 
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limited power in these particulars as would the husband if present 
and in control of the property. But however this may be, certainly 
the rule applied by the court below is so restrictive as to practically 
deny to the wife any authority to dispose of the common property, 
For who would purchase property from her if bad faith is to be im- 
puted to him by reason of some secret intent entertained by her, 
or by reason of her subsequent misapplication of the purchase money? 

The conviction, sentence and confinement of Neal in the peniten- 
tiary rendered it impossible for him to manage and control their 
common property, or to aid in supporting Mrs. Neal and _ her chil- 
dren. Lis condition as a convict, immured in the penitentiary for 
two years, a condition superinduced by his own voluntary act in 
violating the penal laws of the state, is certainly incompatible with 
the idea of his management and control of their community prop- 
erty. For all practical purposes, outside of the prison, the convict 
is civiliter mortuus. 

3y statute the serttence and confinement of appellee was ground 
for divorce by his wife, provided she rendered no aid in securing 
the conviction. It certainly is equivalent to, and should be consid. 
ered such an abandonment of the wife, as would authorize her to 
manage, coutrol and dispose of the common property in securing a 
support for herself and children. 

Our conclusion is, that the judgment of the court below is against 
the evidence, and that it ought to be reversed, and the supreme 
court should have rendered the judgment that ought to have been 
rendered in the court below, viz.: That appellee Neal take nothing 
by his suit, and that the appellant Slator go hence without day and 
recover his costs. 

REVERSED AND RENDERED. 

[Opinion adopted May 26, 1885.] 





= J. H. Jounson v. Kina & Davipson. 

° (Case No. 54122.) 

1, RIGHT OF ACTION — DAMAGEs.— The institution of a civil action by one in his 
own right for the purpose of enforcing a claim, whether that claim be real 
or unfounded, affords no cause of action against the party suing, unless by 
the abuse of process the person or property of the defendant be seized or in 
some manner injuriously affected. Following Smith v. Adams, 27 Tex., 31, 
and Haldeman v. Chambers, 19 Tex., 53. 

2. SamE.— To create a cause of action, there must not only be a loss to the 
plaintiff, but a loss resulting from the violation of some legal right. 
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8, CASE DISTINGUISHED.— This case distinguished from Usher v. Skidmore, 28 
Tex., 622; Closson v. Staples, 42 Vt., 209; Whipple v. Fuller, 11 Conn., 582. 

4, CASES NOT APPROVED.— The decisions on the question discussed in this case 
in Woods v. Finnell, 13 Bush, 652; Marbourg v. Smith, 11 Kan., 554, and 
McCardle v. McGinley, 86 Ind., 538, disapproved. 

5. CAUSE OF ACTION.— The mere fact that an affidavit for an attachment was 
made, and that an attachment issued, which was never served, can no more 
tend to create a cause of action against the plaintiff in such proceeding than 
if the averments contained in the affidavit had been embraced in a petition 
which was not sworn to. The attachment not having been executed, the 
fact that it was applied for and issued creates no cause of action for injury 
either to person or property. 

6. SAME.— The sending of telegrams tothe defendant in the former action, in- 
quiring whether defendant had sold out his business, and the sending of 
other telegrams to a commercial agency to prevent the injury to his credit 
which he feared the suing out of the writ of attachment would cause, were 
not so related to the filing of the suit and issuance of the attachment as to 
make the cost recoverable in this action, 


Arprat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

J. H. Johnson sued King & Davidson for damages, actual and 
punitive, for procuring attachment to issue from Galveston county 
court, in a suit there brought by them against him, directing seizure 
of his property, August 21, 1883, on an alflidavit to the effect that he 
had disposed of his property, in whole or in part, with intent to 
defraud his creditors. 

The affidavit was alleged to be false and the issuance thereof to 
be wrongful and malicious, and recovery of $1,000 actual and $4,000 
exemplary damage was prayed for in the petition. 

Answer was filed demurring generally and specially, and denying 
generally. The demurrers were overruled. Oa trial before a jury 
a verdict was rendered for defendants. 

Appellees sued appellant in Galveston county court, on claims 
then not due, and procured attachment to issue against his prop- 
erty, upon affidavit that he had disposed of his property in whole 
or in part, with intent to defraud his creditors, August 21, 1883. 
Suit and writ were dismissed by appellees next day without service 
or levy. 

There was much evidence on the trial not necessary to state. 
The concluding portion of the opinion refers to telegrams sent under 
the circumstances indicated in the syllabus. 


Hume & Shepard, for appellant, cited: Willis v. McNeill, 57 Tex., 
477; Culbertson v. Cabeen, 29 id., 251, 255-6; Griffin v. Chubb, 
7 id., 615-17; Tillman v. Adams, 4 Tex. Law Reyv., Oct. 28, 1884, 
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250-1; Cooley on Torts, 185; Field on Law of Damages, 3, 689; Wood 
v. Weir, 5 B. Mon., 546, 550; Holliday ». Sterling, 62 Mo., 321-9; 
King v. Ward, 77 Ill., 608; Chapman v. Campbell, 50 id., 515-17; 
Ross v. Innes, 35 id., 505; Israel v. Brooks, 23 id., 577; Parmer », 
Keith, 18 Reporter (No. 15, Oct. 8, 1884; S.C. Neb.), 471-2; Walser 
v. Thies, 56 Mo., 92; Fullenwider v. McWilliams, 7 Bush (Ky.), 390; 
Newell v. Downs, 8 Blackf. (Ind.), 523-4; Bozeman v. Shaw, 37 
Ark., digested in 21 Am. Law Register of 1882, 348; Decoux ». 
Sieux, 33 La. An., 392; Block wv. Meyers, id., 776, digested in 18 
U.S. Dig. of 1882, 589. 

That appellant should recover nominal damages, they cited: 
Field on Damages, § 860; Sedgwick on Damages (6th ed.), pp. 44-5; 
McDaniel v. Gardner, 24 La. An., 341; 14 U.S. Dig. (1883), 59. 

That the injury to appellant’s business and standing as a merchant 
was a proper element of actual damages, they cited: Mayfield », 
Cotton, 21 Tex., 1; Darcy v. Turner, 46 id., 30; West. U. Tel. Co. 2. 
grown, 58 id., 174; Goldsmith wv. Picard, 27 Ala., 149; Chapman 
v. Kirby, 49 Ill., 217-19; 14 Am. Law Reg., 391; Notes to Birchall 
v. Third Nat. Bank, 19 Central Law Journal, Nov. 14, 1884, 391-2. 

That mental anxiety, pain and distress were also proper elements 
of damages, they cited: Houston & T. C. I’y Co. v. Boehm, 57 
Tex., 152, 154; Brooke v. Clarke, id., 105, 113; Parkhurst v. Mas- 
teller, 57 Ia. (21 Am. Law Reg. (1882), 813). 


McLamore & Campbell and Davidson & Minor, for appellees, 
cited: Addison on Torts, sec. 863, p. 752 (vol. 2, 4th ed.); Cooley 
on Torts, pp. 187-189, 214; Pinson v. Kirsh, 46 Tex., 28; Haldeman 
». Chambers, 19 Tex., 1; Usher v. Skidmore, 28 Tex., 617; 1 Am. 
Lead. Cas., 261; Smith v. Adams, 27 Tex., 29,30; Ray v. Law, 1 
Pet. Cir. Ct., 207; Kramer v. Stock, 10 Watts (Penn.), 115; Mayer 
v. Walter, 64 Penn. St., 283; Potts v. Imlay, 4 N. J. L. (ist South.), 
377; 21 Am. Law Reg. (N. 8.), 287-290. 


Stayton, Associate Justice.— This action was instituted by the 
appellant to recover damages actual and exemplary. 

The ground of the action is, that the appellees, being creditors of 
the appellant, instituted a suit in the county court of Galveston 
county against him, and thereon sued out an attachment on an affi- 
davit made by one of them, which charged that appellant had dis- 
posed of his property, in whole or in part, with intent to defraud 
his creditors. 

The petition alleges that the attachment was sued out and deliv- 
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ered to appellees, by whom it was transmitted to the county in 
which appellant lived, but does not allege that it was ever placed in 
the hands of an officer or in any manner executed. The facts show 
that the writ of attachment was sent by the appellees to their 
agent, and that it was never placed in the hands of an officer or any 
seizure of property made under it, and that the suit instituted in 
Galveston county was dismissed upon learning that the grounds for 
the attachment did not exist. 

There were demurrers filed to the petition which were overruled, 
and atrial had upon the merits before a jury, which resulted in a 
verdict and judgment in favor of the defendants. 

The petition alleged that the attachment was sued out maliciously 
and without probable cause, and contained averments, as to dam- 
ages, such as are usuaily found in actions for malicious prosecutions. 

The errors assigned, and discussed in brief of counsel, relate to 
the giving and refusing of instructions; but in the view taken of 
the case it becomes unnecessary to consider the rulings of the court 
in these respects; for if the petition did not state a cause of action, 
nor the evidence show such a case as would entitle the appellant to 
a judgment, it is unimportant what instructions were given or 
refused. 

Can an action be sustained for the bringing of a civil action by 
any one, in his own right, for the purpose of enforcing a claim, real 
or unfounded, unless by the abuse of process the person or property 
of the defendant be seized or in some manner injuriously affected ? 

[f this be answered in the negative the present action cannot be 
sustained. 

The former decisions of this and other courts, and the opinions 
of eminent elementary writers, it is believed fully answer this ques- 
tion. 

In the case of Smith v. Adams, 27 Tex., 30, it was said: “ Every 
one is liable to be harassed and injured in his property and feelings 
by unfounded suits, but this isnot an injury for which he can have 
legal redress. To give a right to such redress, there must not only 
be a loss, but it must have been caused by the violation of some 
legal right. And no one can claim a legal exemption from suit by 
another who fancies he has a cause of action against him, how- 
ever unfounded the claim may be in justice and law. The mere 
bringing of an unfounded suit against one is not actionable. Halde- 
man v. Chambers, 19 Tex., 53, 54. Ilad the suit been for the 
wrongful suing out of sequestration or attachment, by which the 
defendant’s property was seized, and he sustained damage, the action 
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might have been maintained. But that was not the ground upon 
which the plaintiff proceeded.” 

In Usher v. Skidmore a suit for malicious prosecution was brought, 
based upon the fact that, at a former time, the defendant had made 
an affidavit charging the plaintiff with theft, by reason of which 
proper process issued, under which the plaintiff was arrested and 
imprisoned ; and in disposing of the case the court said: “The affi- 
davit that was in part misdescribed in the original petition did not 
constitute the plaintiff's cause of action, for if that had been all 
that was done by the defendants, and the prosecution had gone no 
further, there would have been no cause of action for a malicious 
prosecution. The cause of action consisted in the injury she sus- 
tained by the arrest and confinement in custody under the charge 
of felony.” 28 Tex., 622. 

The following cases assert the same rule: McNamee v. Minke, 
49 Md., 133; Maver v. Walter, 64 Pa. St., 289; Kramer v. Stock, 
10 Watts, 117; Ray wv. Law, Peters’ C. C., 210; Woodmansie »v. 
Logan, Pennington, 67; Allgor v. Stillman, 1 Halst. (Law), 166; 
Potts v. Imlay, 1 South., 330; Byne v. Moore, 5 Taunt., 103; Berry 
v. Adamson, 6 Barn. & Cress., 528; Cooper v. Egginton, 8 Car. & 
P., 618; Marshall v. Betner, 17 Ala., 8836; Walser ». Thies, 56 Mo., 
91; Addison on Torts, 863; Cooley on Torts, 180, 188; 3 Cooley’s 
3lackstone, 126, note. 

There are cases thought to assert a different rule; but it is prob- 
ably true that the most of them, when examined, will be found 
to contain some element other than is found in this case. 

The case of Closson v. Staples, 42 Vt., 209, is often referred to as 
acase of this kind, and it is certainly true that the reasoning of 
the court in that case would lead to a rule different to that which 
we believe the true one. 

In that case it was alleged that Closson, as surety for one Kellog, 
executed a note to Staples, payable to him or bearer, which was 
afterwards and at maturity paid by Kellog, who subsequently died 
leaving no estate, and that, several vears afterwards, Staples caused 
one Burnham to take the note and prosecute a suit on it in his own 
name, which resulted in a judgment in favor of Closson for costs, 
which had not been and could not be collected from Burnham. 

Under this state of facts it would seem, if Staples caused a suit 
to be brought on the note for his own benefit, or with a view to 
harass Closson, by an irresponsible person, thereby shielding him- 
self from a judgment against him for costs, that the action ought to 
have been maintained; for the ground on which an action for the 
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malicious prosecution of a civil action, where there is no arrest of 
the person or seizure of property, or other like injury, is denied, is, 
that the imposition of costs, on the prosecutor of the unfounded 
action, is the relief which the law gives, and this is imposed in the 
cause without resort to another action. Where the wrongful or 
malicious mover of an action does not make himself a party to the 
action, this cannot be done, and resort to another action becomes 
necessary. 

In the case of Whipple v. Fuller, 11 Conn., 582, a judgment by 
default was rendered on a declaration which alleged the seizure of 
property under an attachment, and while there are remarks in the 
opinion of the court which would seem to hold that the seizure under 
the attachment was not the material ground on which the action 
could be sustained, and to hold that it might be sustained on the sole 
ground that the former suit was unfounded and malicious, yet it is 
evident that the question was not so before the court as to make its 
decision necessary. 

The case of Woods v. Finnell, 13 Bush, 632, clearly asserts the 
rule claimed to be the true one by the appellant. 

In the case of Hoyt v. Macon, 2 Col., 120, the proceeding made 
the basis for the civil action for malicious prosecution was one in 
which the defendant, not in the assertion of any right claimed by 
himself, but asa mere intermeddler practically, instituted, wrong- 
fully, proceedings through which the plaintiff was put to great _ex- 
pense and otherwise damaged ; and the court very justly and properly 
said: “It ought not to be said that one may intermeddle to resist 
his neighbor’s application to have the benefit of the act of congress, 
out of mere malice and without cause, and not be liable over for 
the wrong.” 

This decision is manifestly correct, but it has no bearing on the 
question before us. 

Marbourg v. Smith, 11 Kan., 554, and McCardle v. McGinley, 86 
Ind., 538, seem to sustain the position of the appellant. 

It has been held that the malicious institution of proceedings in 
bankruptcy through which property is taken from its owner is suffi- 
cient ground to support an action of this character. Farley v. 
Danks, 4 El. & Bl. 493. Of this we would have no doubt, but the 
case falls within the well recognized rule. 

In Lockenour v. Sides e¢ al., 57 Ind., 360, it was correctly held 
that one who maliciously and without probable cause institutes or 
causes to be instituted against another an inquisition of lunacy, is 
liable to the latter, on his discharge, in an action for malicious prose- 
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cution, for all damages suffered by him in excess of the taxable 
costs of such procedure. 

This is so upon the same ground as Hoyt v. Macon, and was evi- 
dently so placed, for the court said: “ The proceedings to procure the 
plaintiff to be found insane, and to place him under guardianship, 
are not entirely like a civil action, in which the plaintiff therein 
claims some right in his own behalf. If the proceedings were insti- 
tuted and carried on by the defendants maliciously, and without 
probable cause, as alleged, the defendants were officious intermed- 
dlers, without any claim of right or interest in the matter; and they 
are, in our opinion, liable to the plaintiff for the damages, in excess 
of taxable costs, sustained by him by means of the proceedings.” 

There are, perhaps, additional reasons why this decision was 
correct. 

The facts that an affidavit was made, and that an attachment issued, 
the attachment not having been executed, cannot give to the appel- 
lant any right higher or greater than he would have if the same 
statements made in the affidavit were contained in an unsworn 
petition, filed by the appellees in a proceeding in which they were 
seeking to enforce a right in which such averments were proper and 
necessary, though ultimately found to be untrue; and in so far as 
injury to the reputation of the appellant is concerned, it is certainly 
true that no action could be maintained on that ground; the declara- 
tion having been made by a party to the suit and relevant to the 
case. Spaids v. Barrett, 57 Ill., 291; Hardin v. Cumstock, 2 Marsh. 
(Ky.), 480; Lea v. White, 4 Sneed, 111; Strauss v. Meyer, 48 IIL, 
386; Vausse v. Lee, 1 Hill (S. C.), 198; Cooley on Torts, 214; Addi- 
son on Torts, 863. 

The sending and reception of the telegrams referred to in the 
petition was not so related to the filing of the suit and taking out 
the attachment as to make the cost of the same recoverable in this 
action, for that was not either the necessary or probable result of 
the action on which this is founded. 

The appellant neither stated nor proved a cause of action, and the 
judgment of the court below is affirmed. 

AFFIRMED. 

[Opinion delivered June 27, 1885. | 
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E. B. Harrotp er au. v. G. W. Arrinaron. 
(Case No. 4982.) 


1. REMOVAL TO FEDERAL COURTS— Bonb — INSUFFICIENCY.— A bond which does 
not contain a condition for the payment of costs is insufficient under the 
act of congress of March 3, 1875, providing for the removal of causes from 
state to federal courts, and astate court is not bound to accept such defective 
bond. It is only upon filing a proper petition and offering sufficient security 
for the performance of certain acts that the state court surrenders its juris- 
diction. If security is not given for the performance of all the acts named 
in the statute, one of the most important of which is the payment of costs, 
the cause does not stand removed tothe federal court. The bond is to pro- 
tect the opposite party from delay and costs, and the court has no right to 
deprive him of the protection afforded by the statute. 

. SaME.— The lack of a condition in such bond to pay costs is not supplied by 
the stipulation to ‘‘do such other appropriate acts as by the act of congress 
in that behalf are required,” for the payment of costs is not an act required 
by the statute. 


2 


3. SAME — POSTPONEMENT.— The court was justified in refusing to postpone a 

cause one term in order that a party might amend his bond. 
4, GREER COUNTY — POLITICAL QUESTION.— It is judicially known that the polit- 
ical department has always claimed Greer county as part of the state, and 
exercised acts of control over it, and until that department ceases to exercise 
such control, the courts will treat it as subject to the jurisdiction of the state 
of Texas. The setthkement of the boundary line of Texas is not within the 
scope of the judicial department. 


Arreat from Wheeler. Tried below before the Hon. Frank Willis. 

This suit was brought by appellants against appellee, as sheriff and 
ex officio tax collector of Wheeler county, to restrain appellee from 
enforcing the collection of certain state and county taxes assessed 
by Wheeler county upon certain horses and cattle of appellants, 
which horses and cattle were situated in Greer county at the time 
of the assessment and before and after the 1st day of January, 1882. 
Appellants claim in their petition that the taxes were illegally as- 
sessed against their property, upon two grounds, viz.: /irst. Because 
the territory known and called Greer county, and which, by act of 
the legislature, was attached to Wheeler county for judicial pur- 
poses, and in which territory the personal property was situated, 
never was a part of the state of Texas. Second. That they were 
non-residents, and their property in an unorganized county was not 
subject to such taxes. 

A petition and bond for removal to the United States court was 
filed and the application refused. The case was tried before the 


court and judgment given for defendants, from which judgment 
plaintiff appealed. 
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Ball & McCart, for appellants, cited: Dennis v. Alachua, 3 Woods, 
683; Dillon on Removals, secs. 74-76, 77 and notes; Baker vw. Peter. 
son, 4 Dill., 362; Osgood v. Chicago, 7 Ch. Leg. N., 241; 2 Cent. I. 
J., 275-283; Parker v. Ornman, 18 How., 137-141; Gold W. & W. 
Co. v. Keyes, 96 U.8., 199; Trafton v. Nougues, 4 Saw., 178; Row. 
land v. Ins. Co., 2 C. L. B., 56; Cooley on Tax., 209-215; Burroughs 


on Tax., 271 et seg.; KR. S., Appendix, p. 25. 


wa 


Temple Houston and J. N. Browning, for appellee, cited: R. §., 
art. 1277; Green v. Crow, 17 Tex., 180; Arnold v. Hockney, 51 
Tex., 46; Hagerty v. Scott, 10 Tex., 525; Fowler v. Buckner, 23 


Tex., 84; 18 U. S. Stat. at Large, 470, sec. 3; Dill. on Rem. of Causes, 
sec. 74, note 1; Torrey v. Grant Works, 14 Blatch., 269. 


Wir, Cuter Justice.--The assigned errors question the juris- 
diction of the state of Texas over the territory known as Greer 
county; the right of the officers of Wheeler county to assess and 
collect taxes upon property situated in Greer county; and the cor- 
rectness of the rulings of the court below refusing to remove this 
cause to the United States circuit court, or tocontinue the suit fora 
term for the purpose of allowing time to amend the bond and appli- 
cation as well as to procure the attendance of the plaintiffs in the 
cause. 

In the printed argument of counsel for appellants, it seems to be 
admitted that two only of the questions raised by these assignments 
can have any influence upon the decision of this appeal. Those are 
stated to be: Ist. Were the petition and bond for removal suflicient 
under the act of 1875? 2d. Can the personal property of a non- 
resident of an unorganized county situated in such unorganized 
county be taxed by the county to which such unorganized county is 
attached for judicial purposes ? 

The second of these questions does not arise upon the record. It 
was alleged in the petition that the plaintiffs were not residents of 
Greer county, but this was denied by the answer. The defendant 
also averred that the object of the plaintiffs’ suit was to evade the 
payment of the taxes legally assessed against them as citizens and 
prop rty holders of Greer county. Thus their allegation of resi- 
dence was put directly in issue, and yet no preof upon the subject 
was offered, and the allegations of the petition in this respect were 
not sustained. 

The first question is of a more serious character. So far as we 
know, it has never been adjudicated by the supreme court of the 
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United States. It has been expressly decided in the circuit courts 
of the United States for the northern and southern districts of New 
York, that a bond which does not contain a condition for the pay- 
ment of costs is insufficient under the act of congress of March 3, 
1875. providing for a removal of causes from the state to the federal 
courts. Webber v. Bishop, 13 Fed. Rep., 49; Torrey v. Grant Loco- 
motive Works, 14 Blatch., 269. 

It would seem, too, from decisions made by other United States 
circuit courts, upon questions raised as to the sufficiency of removal 
bonds, that they would hold in accordance with the above rulings, 
were the point presented to them for adjudication. They hold in 
effect that, unless the requirements of the act, which are jurisdic- 
tional prerequisites, are substantially complied with, the power of 
the state courts to hear and determine the cause remains undis- 
turbed. Burdick v. Hale, 7 Biss., 96; McMundy ». Life Ins. Co., 4 
Weekly Notes Cases, 18. 

These cases treat the filing of a good bond, conditioned as the 
statute prescribes, as a condition precedent to the right of removal; 
and such is the conclusion reached by Field in his treatise on the 
jurisdiction of the federal courts, sec. 178. 

There is also a line of decisions in the United States circuit courts 
to the effect that after a case has been removed to one of these 
courts it will not be remanded because of a defective bond or peti- 
tion, but that either: may be amended under the direction of the, 
court. Deford v. Mehaffy, 13 Fed. Rep., 481; Harris v. Del., L. & 
W. R. Co., 18 Fed. Rep., 833; Beede v. Cheney, 5 Fed. Rep., 388. 

That it is not the intention of these courts to hold that the state 
courts must accept a bond defective in substance, and leaving out 
a material condition, is apparent from the reasoning of the decis- 
ions. The extent of their ruling is that, if the state court has ac- 
cepted the bond and ordered the removal, and the record has been 
filed in the United States court, the removal is complete, and the 
cause will be retained, though an amendment may be necessary in 
order to make the bond comply with the requisites of the act of 
congress. In Beede v. Cheney it is said that the jurisdiction of the 
United States court does not depend upon the form nor even the 
substance of the bond which is presented to and approved by the 
state court before removal, 

In Harris v. Del., L. & W. R. Co. the court say: “It is conceded 
that the state courts may refuse to grant an order to remove a cause 
if the applicant has not strictly complied with the requirements of 
the act of congress respecting removals.” The learned judge then 
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goes on to hold that as the defects, when discovered, may be sup. 
plied, the federal court will not remand for such defects, but allow 
them to be cured by amendment. But he holds that if the omission 
is not thus supplied the suit must be remanded, and quotes the lan- 
guage of the supreme court of the United States in Gold Washing 
& Water Co. v. Keyes, 96 U. S., 201, to that effect. 

And to the same effect in the case of Deford v. Mehaffy; this case 
holding, in addition, that the amendment may be made in either 
the state or federal court, according to their practice, respectively, 

So that the only difference between the two lines of decisions is, 
in the first the defective bond is held insufficient to retain jurisdie- 
tion in the federal court after the case is removed there, although it 
has been approved by the state court; in the other, it is held that 
the defects in a bond approved by the state court may be cured by 
amendment in the federal court, and for that reason jurisdiction of 
the cause will be retained, and its defects supplied by amendment. 

In neither line of cases is it held that the state court is bound to 
accept a bond rendered substantially defective by the omission of 
an important condition. Indeed, such holding would seem to be 
against the letter and spirit of the act of congress under which the 
removal is claimed, and contrary to the utterances of the supreme 
court of the United States in passing upon similar questions. 

It is only upon filing a proper petition, and offering good and suf- 
ficient surety for the performance of certain named acts, that the 
state court loses jurisdiction of the cause. It must necessarily fol- 
low that if no sureties are offered, or sureties for the performance 
of only a portion of the acts named in the statute, the cause does 
not stand removed to the federal court. It would seem to be an 
idle requirement of the law that certain things shall be done bya 
party before he shall be entitled to remove a cause, and yet allow 
him the removal upon his failure or refusal to perform one or more 
of the most important of these requirements. If the statute had 
intended that one of its provisions should have no effect, that pro- 
vision would doubtless have been omitted. If the courts can do 
away with one essential requirement of the law, they can do away 
with another, and with all, and remove a case without surety for the 
performance of a single act required by the statute. The bond is 
made by law as essential to a removal as is the petition. Not only 
so, but the substantial requisites of the bond are prescribed, whereas 
those of the petition are not. Yet we find the United States su- 
preme court holding that either the petition alone, or taken in con- 
nection with the record, must show on its face that the petitioner 
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has, under the statute, the right to take the suit to another tribunal. 
Gregory v. Hartley, 113 U.S, 743; R. R. Co. v. Koontz, 104 U. 
S., 14. 

There is more reason for requiring substantial compliance with 
the law on the part of the bond than the petition. The latter should 
show the right to remove the case. If this fact appears otherwise it 
is sufficient. But the bond is made to protect the opposite party 
from delay and costs, and the courts have no right to deny him the 
protection in these respects guarantied by the statute. 

Moreover, the removal act of 1867 did not require the bond to 
contain this condition as to costs. The act of 1875 superadded it 
to the other conditions formerly prescribed. This must have been 
done for some purpose, for the congress of the United States would 
not have gravely and deliberately inserted a new and important 
condition if they had intended that it should have no effect, and 
that a bond in the old form should still be sufficient under the new 
statute. 

Distinguished judges of the United States circuit courts have given 
much consideration to the question of whether or not a bond for re- 
moval under vhe act of 1867 must conform to the requirements of 
that statute or of the act of 1875. Torrey v. Grant L. Works, 14 
Blatch., 369; McMundy v. Conn. Gen. Life Ins. Co., 9 Chic. Legal 
News, 324. They would have been wasting their time and learning 
upon an immaterial matter, if the new condition added by the latter 
statute made no important change in the bond. 

Nor do we think that the want of a condition to pay costs in the 
present bond was supplied by the stipulation to “do such other ap- 
propriate acts as by the act of congress in that behalf are required.” 

The payment of costs by the party.removing the cause is not 
an act required by the removal statute of 1875. The matter of 
costs is left entirely to the discretion of the circuit court when it 
remands the cause. 19 U.S. Stat. at Large, p. 472, sec. 5. It is 
different in reference to entering an appearance in the circuit court, 
which the act itself prescribes shall be done within a certain time. 
Id., sec. 7. Hence, the decision in Cooke v. Seligman, 17 Blatchf. 
C. C. Rep., 452, is inapplicable to the case. We think for the rea- 
son that the bond did not contain the prescribed conditions for the 
payment of costs, the court did not err in refusing the removal. 
This renders it unnecessary for us to consider the petition, which, 
however, seems to have been sufficient. 

Had a new bond with proper conditions been tendered before or 
at the time the cause was called for trial, the court might possibly 
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have accepted it and removed the cause. But the application wag 
to postpone the cause to another term, to allow time to file an 
amended bond. This application was not supported by affidavit, 
nor was it made known to the court in any other way that such a 
bond would be given if the delay was granted. And even if this 
fact had been shown, we think the court would have been justified 
in refusing to postpone the collection of taxes for the purpose of 
enabling the appellants to give a bond which they should previously 
have tendered, and which was not given through their own negli. 
gence. 

The application for continuance was properly overruled. Itdid 
not show in what respect the presence of the plaintiffs was mate. 
rial upon the trial. They did not seem to be needed as witnesses, 
and, if so, no effort to procure their attendance at the then term of 
the court was shown, nor any excuse for not using diligence. 

Whether or not Greer county is part of the state of Texas de- 
pends upon where the northern boundary line of our state, dividing 
it from the Indian territory, should be located. This is a question 
to be settled by the political and not the judicial department of our 
state government. It is judicially known to us that the political 
authority has always claimed the territory composing Greer county 
as part of the domain of our state, and has exercised acts of con- 
trol over it; such as organizing it into a county and attaching it to 
another of our counties for judicial purposes, etc. We cannot 
undertake to limit the jurisdiction thus recognized and asserted by 
the political department, and, until that department ceases to exer- 
cise such authority, we must treat this county as subject to the juris- 
diction of the state of Texas. DBedel v. Loomis, 11 N. H., 15; State 
v. Dunwell, 3 Ki. L., 127; Guadalupe Co. v. Wilson Co., 58 Tex., 228; 
Foster v. Neilson, 2 Pet., 254; United States v. Arredondo, 6 Pet., 
691. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered May 19, 1885.] 
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JosepuineE H. Ryan er au. v. Texas & Paciric Rattroap Co. 
(Case No. 5342.) ° 


1. PROBATE — LIMITATION.— Notwithstanding the expiration of four years from en 
the death of a testator, a will may be probated for the purpose of establish- a > 2) 
ing a link in a chain of title, although no letters testamentary can issue. % 30 
Where an executor declines to present a will for probate, any one claiming a 
an interest under the will may present it. 

9, SALE BY DEVISEE.— A sale by a devisee of an interest held under a will, but 
made before the probate of the will, passes the estate, and a subsequent 
probate gives vitality to such conveyance, except against an innocent pur- 
chaser from an heir. 


51 


Arrrat from Tarrant. Tried below before the Hon. A. J. Hood. 

This was an application made by the Texas & Pacific Railway 
Company in the county court of Tarrant county, Texas, to probate 
a paper as the last will and testament of Caroline M. Daggett, who 
died November 6, 1871. The application was filed July 4, 1882. 
The application alleged that C. M. Daggett left her sole surviving 
heirs, L. C. Adams, a son, and the following grandchildren, among 
others: KE. M. Turner, William Turner, Robert L. Turner, George 
H. Turner, Amanda Turner, Josephine H. Ryan, Charles Turner, 
Carrie Keller, Saney V. Turner and Eda Bell Turner. 

Josephine H. Rvan (joined by her husband, A. P. Ryan), R. L. 
Turner, E. M. Turner and Stephen Terry (guardian for Amanda 
Turner), W. C. Ferguson (guardian for Saney V. Turner and Eda 
Bell Turner), by A. M. Carter, their attorney, accepted service of 
’ the application to probate the will; and on October 19, 1883, Jose- 
phine H. Ryan (joined by her husband, A. P. Ryan), Carrie Keller 
(joined by her husband, E. H. Keller), R. L. Turner, Amanda 
Turner, minor (by her guardian, 8. Terry), and Charles Turner, 
appeared and answered the application to probate the will, and con- 
tested the applicant’s right to have the same probated. 

The application filed in the county court was, by order of the 
county court, transferred to the district court for the reason that the 
county judge, Rh. E. Beckham, had been of counsel in regard to 
the matter, and the case then proceeded in the district court. 

On the 23d day of September, 1884, the application came on for 
trial in the district court of Tarrant county, and the district court 
of Tarrant county admitted the instrument to probate as the last 
will and testament of C. M. Daggett. 

The contestants excepted to the ruling of the court admitting the 
will to probate, and gave notice of an appeal to the supreme court 
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of the state of Texas; took a statement of facts and bill of excep- 
tions; gave <n appeal bond; assigned errors, and bring this cause 
to our supreme court by appeal. 

The errors relied on are: 

First. The court erred in admitting to probate the paper offered 
for probation, and probated as the last will and testament of Mrs, 
C. M. Daggett, deceased. 

Second. The court erred in admitting the deposition of the wit- 
ness Fannie E. Ottley, over the objections of contestants, as shown 
in the statement of facts. 

Seventh. The court erred in overruling contestants’ demurrers 
and exceptions to the application to probate the will, as appears in 
the judgment of the court. 

The application was filed in the county court of Tarrant county 
July 4, 1882. The application alleged that Mrs. Caroline M. Dag- 
gett mace her will in June, 1871; that she,died in November, 1871; 
that she made E. M. Daggett her sole legatee; that she left certain 
children and grandchildren, giving their names; alleged that the 
interest of the Texas & Pacific Railway Company was acquired by 
purchase asa part of the land which constituted the community 
property of E. M. and C. M. Daggett, deceased. This purchase was 
alleged to have been made on the 22. day of October, 1875, asa 
part of the consideration that the applicant would locate its depot 
and other property thereon, which it alleged that it did in the year 
1876. The application alleged as an excuse for not presenting the 
will sooner for probate, that, in 1875, the contestants, appellants in 
this case, instituted a suit in the district court of Tarrant county 
against E. M. Daggett, claiming an interest in the estate of Caroline 
M. Daggett, as heirs of Caroline M. Daggett; and that, in 1881, E. 
M. Daggett instituted an application in the district court of Tarrant 
county to probate this same will, which was afterwards, by a com- 
promise with Daggett, dismissed, contestants for a partition of the 
land dismissing their partition suit; that, on the 25th of June, 1881, 
the contestants sued the applicant for a partition of ninety-seven 
acres of land (which it bad purchased of E. M. Daggett in 1875), 
which suit it was alleged was still pending against the Texas & 
Pacific Railway Company; that Daggett, after the compromise he 
had made with the contestants to dismiss his application to probate 
the will of Caroline M. Daggett, refused to further prosecute any 
application to probate the will, though requested to do so by appli- 
cant. 

The appellants, on the 19th of October, 1883, filed their answer 
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and contest, and demurred to the application of the Texas & Pacific 
Railway Company filed to probate the said will, in which they 
maintained that the application disclosed no facts which authorized 
the probating of the will; and because it disclosed that, if the appli- 
cant ever had any right to probate the will, the same was barred by 
the statute of limitation, and was barred at the time of the filing of 
the same; and because not made by any person authorized to make 
an application to probate the same; because it appeared that Caro- 
line M. Daggett departed this life in 1871, more than four years 
before the filing of the application, and no good and sufficient cause 
was shown for not probating or applying for the probation of the 
same within four years from the death of Caroline M. Daggett. 

The court overruled these exceptions, to which appellants ex- 
cepted. 


A. M. Carter, for appellants, on the right to probate, cited: P. 
Digest, II Vol., arts. 5532, 5533, 5499; Ransome v. Bearden, 50 
Tex., 119; R.S., art. 1842; Schultz v. Schultz, 60 Am. Decis., pp. 
335-362. On the statute of limitations he cited: P. D. Laws, arts. 
5545, 5546, 5550; R.S., arts. 1827 and 1828. 


Davis, Beall & Rogers, for appellee, on the right to probate, 
cited: R. S., art. 1828; Ochoa v. Miller, 59 Tex., 462; March ». 
Huyter, 50 Tex., 243; Redf. on Wills, 3d vol., p. 11, note 3; Enloe 
v. Sherrill, 6 Ired. Law, 212; Stone vw. Huxford, 8 Blackf., 452; 
Shumway v. Holbrook, 1 Pick., 114. 

On the statute of limitations, they cited: R. S., arts. 1827, 1828; 
Ochoa v. Miller, 59 Tex., 462; Shumway v. Holbrook, 1 Pick., 114; 
1 Williams, Ex’rs, 241, 242; Ford v. Ford, 7 Humph., 92. 


Watxer, J. Com. App.— The probate of this will is sought by the 
plaintiff to establish the will of Mrs. Caroline M. Daggett as an 
essential muniment of title in behalf of the plaintiff, so as under 
the will, when established, it may be shown that at the time the 
plaintiff acquired the land conveyed to it by her husband, E. M. 
Daggett, she then having previously died, said will had invested 
him, as devisee under it, with all her right, title and interest to and 
in the property, and that the plaintiff’s title would not be subject to 
the claim of her heirs to the community interest which she had 
owned at the time of her death in said property. 

The case of Ochoa v. Miller, 59 Tex., 462, is decisive of this case, 


Where it was held that, notwithstanding the expiration of four years 
VoL. LXIV — 16 
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from the death of the testator, the will might be probated for the 
purpose of establishing a link in a chain of title, although no letters 
testamentary could issue. 

In this case, as in that cited, the will had not been in the plaint- 
iff’s possession, nor under his control, but from aught that appears had 
been all the while in the place of its appropriate custody, or under 
the control of the husband of the testatrix. The right to cause the 
will to be probated to serve the purpose of maintaining the rights 
of a person deriving title through it, and dependent on establishing 
its validity as a muniment of title, is distinctly recognized in Ochoa 
v. Miller. 

It is held in March v. Huyter, 50 Tex., 243, that a sale by a dev- 
isee of an interest held under a will, and before its probate, passes 
the estate. And asubsequent probate, by relation, wouid give vitality 
to such conveyance, except as against an innocent purchaser from 
an heir. The court did not err, therefore, in overruling contestants’ 
demurrers and exceptions to the application to probate the will. 

The right of the plaintiff to have the will probated is not affected, 
we conceive, by the fact that there had been pending an application 
in the county court by E. M. Daggett to probate this will, and 
which he had voluntarily dismissed under terms of compromise 
between himself and the heirs of his deceased wife. The plaintiff 
was not a party to said proceedings, nor was it to be deemed as a 
necessary or proper party to such a proceeding. Even if it were 
chargeable with knowledge, as the world in a general sense is so 
chargeable for the purposes of such an application in a court of com- 
petent jurisdiction, yet, not being a party thereto, is not affected by 
the failure of the applicant to probate the will to prosecute the same, 
and it does not thereby have imposed on it an obligation to either 
interpose in the matter by intervening or otherwise whereby to 
cause the will to be probated under that particular application. 

Where the executors decline to offer a will for a probate, any one 
claiming an interest under it may present it for probate; but it 
should appear that he is not a mere intruder. Enloe v. Sherrill, 6 
Ired. (Law), 212; Stone v. Huxford, 8 Blackf., 452. So alsoaslave to 
whom his freedom is given by the will may present it for probate. 
Ford v. Ford, 7 Hamph., 92 (see note 3, in vol. 3, Redf. on Wills, 
p- 11). 

There is nothing apparent in the facts of this case to render the 
diligence of the “plaintiff essentially indispensable in proceeding 
promptly, or at an early period, in order to obtain the probate of 
the will. The instrament was drawn, it seems, in a dual form, so 
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as to be available as a deed as well as a will, and the devisee under 
it, E. M. Daggett, recorded it as a deed, and treated it apparently 
as sufficient as a deed. Litigation and controversy developed a 
doubt as to its validity as such, and ten years or more after the 
death of the testatrix, he made application for its probate as a will, 
which, as has been stated, was dismissed. A similar lapse of time 
had occurred in respect to the will in the case of Ochoa v. Miller, 
supra. It is not perceived that the plaintiff has been placed to 
any disadvantage, under these circumstances, in following up the 
application thus dismissed by filing this suit July 4,1882. See 
Franks v. Chapman, 61 Tex., 583. 

The exceptions to the admission of the depositions of Mrs. Ottley 
need not be particularly considered, as the case was tried before the 
judge without a jury, and the evidence was ample to prove the 
execution of the will without the testimony of Mrs. Ottley. Weare 
of opinion that the judgment be affirmed. 


AFFIRMED. 
[Opinion approved May 29, 1885.] 





Matcotm Gitus et AL. v. Joun RosENnEIMER ET AL. 
(Case No. 5457.) 


1, STATUTE OF LIMITATIONS — PLEADING — INJUNCTION.— A defendant pleading 
the statute of limitations need only allege that the period prescribed by the 
statute has elapsed, and if the plaintiff relies on bringing the case within 
the operation of one of the exceptions which suspend the running of the 
statute, he must allege in reply such facts as will have that effect. But 
where a party has applied for an injunction to prevent the defendant from 
clouding his title by a sale under a deed of trust, and bases his application 
on the allegation that the deed of trust is barred by the statute of limita- 
tions, it is not necessary for the defendant to plead the statutory exception 
in order to admit proof thereof, nor is the plaintiff excused from negativing 
the existence of facts which would bar the running of the statute. Such 
an equitable remedy as injunction must be supported by allegations negativ- 
ing any reasonable inference, arising from the facts stated, that the plaintiff 
may not be entitled to the relief sought. 


‘ 
Arrrat from Bexar. Tried below before the Hon. G. H. Noonan. 
Suit filed on the 24th day of February, 1883, by appellants Mal- 
colm Gillis and Elmira Gillis against John Rosenheimer, J. 8. Sproul, 
guardian of estate of William Taylor, lunatic, W. A. Lockart and 
8. A. Lockart, to enjoin the sale by John Rosenheimer, substitute 
trustee, under a deed of trust of two tracts of land in Bexar county, 
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Texas, executed by W. A. Lockart and 8S. A. Lockart, on January 
11, 1878, to secure to defendant Sproul, guardian, the payment of a 
note for $400 of same date, due one year after date. 

A temporary writ of injunction was granted February 23, 1883, 
Plaintiff Elmira Gillis claimed to have purchased the land covered 
by the deed of trust at a sale by the United States marshal on a 
judgment and execution from the United States circuit court in 
favor of one J. H. Kirkpatrick and against W. A. Lockart and 
Malcolm Gillis, as the property of the defendant W. A. Lockart. 
The United States marshal’s sale under which Mrs. Elmira Gillis 
claimed title to both tracts of lands was made March 1, 1881. 

The property was advertised by the substitute trustee on February 
3, 1883, for sale on March 1, 1883. 

On February 24, 1883, defendants W. A. Lockart and S. A. Lock- 
_art executed before a notary public a renewal of the note secured 
by the deed of trust. 

Tried before the judge without a jury; judgment for the defend- 
ants Gissolving the injunction. The plaintiffs appealed, and among 
other grounds assigned as error that: 

“ The court erred in the admission of irrelevant and illegal testi- 
mony, to wit, the testimony of the defendant W. A. Lockart that 
he was absent from the state from 15th of October, 1882, to the 
20th of February, 1883, there being nothing in the pleadings to sus- 
tain such testimony.” 

The plaintiffs’ petition alleged in general terms that the $400 
note which the deed of trust was given to secure was barred by the 
statute of limitations on February 3, 1883, the date when the trustee 
proceeded to advertise the two tracts of land for sale under the deed 
of trust. 

The evidence showed, without dispute, that W. A. Lockart, the 
maker of the note, had been absent from the state from 15th Octo- 
ber, 1882, to the 20th of February, 1883, a period of more than 
four months. If this period of time be deducted from the time 
since the statute had commenced running against the note, the bar 
by lapse of time would not have been completed. 


J. H. McLeary, for appellants, cited: R.8., art. 3216; Pasch. Dig., 
art. 24 and note; Sayles & Bassett’s Pl. and Pr., secs. 252, 511, 512; 
Mims v. Mitchell, 1 Tex., 447; Hall vw. Jackson, 3 Tex., 310; Sayles’ 
Pleading, secs. 117, 118, 119 (ed. of 1872); secs. 41, 42 (ed. of 1882); 
6 Jacob’s Fisher’s Digest, sec. 8669 et seg.; citing Clark v. Houg- 
ham, 3 Dow. & R., 322; 2 Barn. & Cress., 149, and other English 
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cases; Hughes v. Lane, 25 Tex., 367; Ortiz v. De Benavides, 61 
Tex., 63. 


Houston Bros., for appellees, cited: R. §., art. 3220; Spencer ». 
Rosenthal, 58 Tex.,5; Whitman vw. Willis, 51 Tex., 482; Carlin v. 
Hudson, 12 Tex., 202. 


Wacker, J. Com. App.— The remedy sought by the plaintiffs was 
one of a preventive character, the object of which was to restrain 
the defendants from placing a cloud upon their title to two certain 
tracts of land by a sale under a certain deed of trust on the land, 
the debt to secure which incumbrance they alleged was barred by 
limitation. The plaintiffs had acquired the land with notice of the 
incumbrance before the debt was thus barred; their only equity, 
therefore, consisted in the fact that the debt was barred at the time 
when they instituted this suit. To constitute the plaintiffs’ petition, 
therefore, sufficient to entitle them to the relief sought, it must have 
shown not merely that four years had elapsed since the maturity of 
the note, but that a bar of the statute of limitations had been in- 
terposed. As a mere defensive plea of the statute, it is well settled, 
in this state, that a defendant pleading it need only allege that 
the period of time mentioned in the statute that is relied on has run 
against the debt, and if the plaintiff relies on avoiding the effect of 
that prima facie case by bringing the defendant within the opera- 
tion of any of the exceptions which suspend the running of the 
statute, he must reply such facts as will have that effect. But such 
is not the rule when applied to injunctions when the plaintiff predi- 
cates the assertion and maintenance of an equitable right and the 
corresponding remedy upon the affirmative allegation that the de- 
fendant has lost a pre-existing right by reason of the bar of the 
statute of limitations. In such case, if the defendant were a minor, 
or a married woman, for instance, against whom the plaintiff predi- 
cated aclaim for relief on account of an admitted pre-existing right 
having become barred, it would not be necessary for the defendant 
to plead the statutory exception, in order to admit proof thereof; 
nor would the plaintiff be excused, in order to constitute his petition 
a good one, from negativing, in a bill for injunction, the existence 
of | the facts under which the running of the statute might be barred. 
The allegation of facts which mere ly show that the debt may have 
been barred falls short of the requirement in a petition for injunce- 
tion where the remedy sought is rested upon the essential fact that 
the defendant is in fact barred from the assertion of his right under 
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the operation of the laws of limitations; the petition must nega- 
tive the fact that the defendant may have the right or remedy, the 
exercise or assertion of which is disputed, and which a court of 
equity is invoked to prevent him from maintaining. The petition 
for injunction should state all, and negative all, which is necessary 
to establish a right. The rule is correctly stated in Harrison y, 
Crumb, White & Willson’s Ct. of Appeals, sec. 992, as follows: “The 
rule of pleading, that the statements of a party are to be taken 
most strongly against himself, is re-enforced in injunction suits by 
the further requirement that the material and essential elements 
which entitle him to relief shall be sufficiently certain to negative 
every reasonable inference arising upon the facts so stated, from 
which it might be deduced that he might not, under other suppos- 
able facts connected with the subject, thus be entitled to relief.” 
See Carter v. Griffin, 32 Tex., 212; Martin v. Sykes, 25 Tex. Supp., 
197; Forbes v. Hill, Dallam, 486; Ballard v. Rogers, Dallam, 460; 
Smith v. Frederick, 32 Tex., 256. 

It was therefore an issuable matter under the general averment in 
the petition that the defendants were barred by limitations, and to 
disprove which, the defendants might show in rebuttal, without 
specially pleading it, any fact or facts that would show that, under 
the statute, the bar was not completed; and it would constitute no 
objection to their doing so, that such fact related to an exception 
which suspended the running of the statute against theclaim. The 
court did not err, therefore, in allowing evidence to show the ab- 
sence of the maker of the note described in the deed of trust beyond 
the limits of the state. The evidence showed his absence in Mexico 
for a period of time sufficiently long to avoid the bar of the statute. 
That fact being established, it was an answer to the equity of the 
plaintiffs’ petition and left them without any ground of complaint 
for equitable relief. The time of a person’s absence from the state 
is not accounted against a claim on which the statute of limitations 
isrunning. Art. 3216, R.S. If the plaintiff, Mrs. Gillis, acquired 
title to the two tracts of land in controversy, with notice of the deed 
of trust upon them, she took it, of course, subject thereto, and so 
long as it conitnued to be valid and subsisting, can have no cause to 
object to its proper enforcement at any time before it is barred by 
limitation; and it appearing from proof that the debt was not barred, 
the case made by her for relief must fail. 

This view of the subject is decisive of this appeal. The cause 
having been submitted to the court without a jury, the admission of 
irrelevant or incompetent evidence will not cause a reversal of the 
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judgment if there is sufficient evidence without it to support the 
judgment, as has been repeatedly held by the supreme court; and it 
is not necessary to consider, therefore, the second assigned error and 
certain of the others which are predicated on it, which calls in ques- 
tion the correctness of the ruling admitting in evidence, over plaint- 
iffs’ objections, the paper styled “the renewal of the note.” The 
evidence in the case, without the aid of that evidence of renewal 
of the debt, was sufficient to meet and negative the piaintiffs’ 
ground for equitable relief, and the court did not err in dissolving 
the injunction. 
We are of opinion, therefore, that the judgment be affirmed. 


AFFIRMED. 
[Opinion adopted May 29, 1885.] 





J. T. Foster v. T. J. Powers et At. 
(Case No. 1869.) 


1, PARTIES — FORECLOSURE — LIEN.— One holding a purchase money note to 
secure which an express lien was reserved in the deed to the land for which 
it was given, brought suit against the maker alone, and obtained judgment 
foreclosing the lien; under that judgment the land was sold. Ina suit to 
recover the land, brought by a third party, who was a purchaser at the ex- 
ecution sale, and against one in possession of the land under deed from 
the first vendee when the suit to foreclose was brought, but who was not 
made a party to the suit to foreclose, held: 

(1) When land is sold and the purchase money is to be paid, either wholly 
or in part, on a particular day, and a lien is expressly reserved to secure its 
payment, the sale is executory, and title does not pass to the vendee until 
the purchase money is paid, but remains in the vendor. 

(2) In an executed sale the vendee takes title which he can convey toa 
third party, subject, however, to the vendor’s lien as against such subse- 
quent purchaser with notice. But to foreclose the implied vendor’s lien in 
an executed sale so as to affect the title of a subsequent vendee, he must be 
made a party. 

(3) A judgment in a proceeding between third parties cannot divest title 
out of one not a party, and is not admissible in evidence against him on an 
issue involving the title. 

(4) The right of a subsequent purchaser of property claimed under execu- 
tory contract is not, strictly speaking, an equity of redemption. It is the 
right to tender to plaintiff, in a foreclosure suit, the amount of unpaid pur- 
chase money to obtain a title. 

(5) A subsequent vendee in possession is not a necessary party to a suit to 
foreclose an express lien reserved in a deed to his vendor, and the purchaser 
at sheriff's sale under the judgment of foreclosure, though a third party, 
may maintain trespass to try title against such subsequent vendee in posses- 
sion, who was not a party to the suit to foreclose. 
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Error from McLennan. 
Robert H. Rogers and Wm. L. Prather, for plaintiff in error, 


Clark & Dyer, for defendants in error, on the proposition that a 
purchaser from a vendee, against whom a vendor has retained a 
vendor’s lien, is a necessary party in a foreclosure proceeding by 
such vendor against such vendee, and if such purchaser be not made 
a party in such foreclosure suit, an action of trespass to try title 
cannot be maintained against him by a person (other than the orig- 
inal vendor) purchasing under the foreclosure sale, cited: Hall », 
Hall, 11 Tex., 526; Mills v. Traylor, 30 Tex., 11; Carter v. Attoway, 
46 Tex., 109; Peters v. Clements, 46 Tex., 125; Wright v. Wooters, 
46 Tex., 382; Ewell! v. Anderson, 49 Tex., 704; Byler v. Johnson, 
45 Tex., 518. They contended that the fact that an express lien 
was reserved in the deed did not change the rule. 


Wir, Cuter Justice.— The briefs of the respective parties to 
this cause present but a single question for our consideration. 

This question arises upon the following state of facts: One 
Parker sold a tract of land to Isaac Bates, and in the deed re- 
served an express lien to secure two purchase money notes, one for 
$50 and the other for $521, executed by Bates in favor of Parker, 
and bearing even date with the deed. Dates and wife conveyed the 
same land to Fountain Jones for a paid consideration of $500, 
Jones conveyed the same land to T. J.& J. T. Powers for an express 
consideration of $900. Subsequent to this last sale, and while the 
defendants in error were in possession of the land, Parker sued 
Bates on the $521 note, and obtained judgment foreclosing his lien 
upon the land. Upon this judgment an order of sale issued under 
which the land was sold, and bought in at sheriff’s sale by Foster, 
and he received from the sheriff a deed to the land. Defendants 
in error had notice of the lien when they purchased from Jones. 
This action of trespass to try title was brought by Foster to recover 
the land from the defendants in error. The ground of the defense 
was that the defendants were not made parties to the suit for fore- 
closure of the lien, and hence Foster could not maintain the action, 
as the defendants had no opportunity of adjusting equities in the 
foreclosure suit. This view the judge, to whom the cause was sub- 
mitted without a jury, sustained, and rendered a judgment for the 
defendants below, from which this appeal is taken. 

The question is as to the right of the plaintiff in error to dispos- 
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sess the defendants in an action of trespass to try title under the 
circumstances stated. 

The settled doctrine of this court now is that, where land is sold, 
the purchase money to be paid either wholly or in part at a future 
day, and a lien is expressly reserved to secure its payment, the sale 
is executory, and title does not pass to the vendee till the purchase 
money is paid, but remains in the vendor. See Ransom v. Brown, 
decided at present term, and authorities cited. 

In an executed sale the vendee takes the title and can convey it 
to a third party, subject, however, to the implied or vendor’s lien in 
case the subsequent vendee has notice of its existence. See Ransom 
v. Brown, supra. Hence, to affect the title thus acquired, the orig- 
inal vendor must make the subsequent purchaser a party to any suit 
he may institute to foreclose the vendor’s lien, and sell the property 
for its satisfaction. 

No person can be divested of title to his property in a suit be- 
tween other parties of which he has no legal notice, and a judgment 
rendered in such a suit is not binding upon him, and is not admissi- 
ble in evidence against him in any future proceeding in which the 
title to the property is in controversy. 

But, in the case of an executory contract, the party purchasing 
upon credit, having no title to the land, can convey none to his 
vendee. The latter, if he have notice, express or implied, of the state 
of the title, merely steps into the shoes of his vendor so far as title 
is concerned, no matter what may be the character of the deed 
made to him. 

“Although a subsequent purchaser is a proper party in all suits 
to enforce a prior lien, yet he may not be a necessary party except 
to bar his equity of redemption.” Ufford v. Wells, 52 Tex., 619. 

But the right of a subsequent purchaser in an executory contract 
is not, strictly speaking, an “equity of redemption,” for that term 
conveys the idea of title subject to an incumbrance; but it is, more 
properly speaking, the right to tender the plaintiff in the foreclosure 
suit the amount of unpaid purchase money and obtain a title. 

He has neither title to the land nor an incumbrance upon it, as 
against the original vendor, which is to be affected by the judg- 
ment rendered in the foreclosure suit. 

Hence, it has been held by this court in the case of Ufford ». 
Wells, supra, that when land had been sold under an order of sale 
issued upon a judgment in a foreclosure suit, such as the one we are 
considering, and had been bought by the original vendor, plaintiff 
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in the foreclosure suit, the latter could recover in an action of tres. 
pass to try title against a subsequent purchaser from his vendee, 
although such purchaser had not been made party to the foreclosure 
suit. 

The only difference between that case and the present is, that 
the land was, in this case, bought bya third party, whilst in that it 
was purchased by the original vendor himself. 

We do not see that this makes any difference in the rights of the 
parties in a subsequent action of trespass to try title brought to 
recover the land purchased at the execution sale. The vendor hav. 
ing procured the foreclosure and sale, could not set up title as against 
the purchaser; but, whatever right the vendor had in the land passed 
by reason of the judgment of foreclosure, and the sale under it, to 
the purchaser at the sale. 

The vendor was the only person holding the title at the com- 
mencement of the foreclosure proceedings. 

The object of the foreclosure was to procure the amount due on 
the consideration money of the sale, by vesting the title to the land 
in whoever should buy it under the judgment to be had in the suit, 
and the plaintiff in the proceeding could not set up his own title as 
against such purchaser. The latter having possessed himself of the 
legal ownership of the land, was entitled to recover it against one 
holding no title whatever, and no right except that of obtaining 
title by payment of the consideration due, if indeed he had even that 
right in an action the only object of which was to try the title to 
the land. 

The original vendor recovers the land from a subsequent purchaser 
by reason of his superior title in the land; this title having passed 
to the purchaser at execution sale, it seems consonant with reason 
that he should be allowed the same right of recovery. 

The subsequent purchaser, having no title, cannot defend againsta 
suit in which title alone is involved, as against one holding the un- 
doubted title tothe land. If the defendants in this case had equities 
to be adjusted, they could not defeat the plaintiff’s recovery, and 
certainly could not have been allowed in this case, not having been 
claimed. 

We think, therefore, that the court erred in holding that the plaint- 
iff below could not recover the land in controversy in this action, 
for want of notice to the defendants of the proceedings in the fore 
closure suit. For this error the judgment will be reversed, and the 
court, proceeding to render such judgment here as should bave been 
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rendered below, adjudges that the appellant recover of the appellees 
the land in controversy, together with the costs of this court and 
the court below. 





REVERSED AND RENDERED.* 


[Opinion delivered February 6, 1885.] 





S. B. Haminron v. Texas & Pactrico R’y Co. 
(Case No. 5344.) 


1, LIABILITY OF RAILROAD COMPANIES.— A railroad company must provide and 4 251 
maintain safe approaches to its stations and safe platforms, and is liable for © 1" 
injuries arising from its negligence in this respect, not only to: passengers, 
but also to those who are on the premises for the purpose of welcoming 
or bidding farewell to passengers. 


Arrrat from Tarrant. ‘Tried below before the Hon. A. J. Hood. 

On the 26th day of May, 1883, S. B. Hamilton, appellant, and 
Mollie F. Hamilton, his wife, instituted this suit in the district court 
of Tarrant county, Texas, against the Texas & Pacific Railway 
Company, to recover damages for alleged injuries suffered by Mollie 
F. Hamilton, by reason of her falling from a defective platform of 
the defendant railway company at Ben Brook, in Tarrant county, 
Texas, on defendant’s line, by reason of its being improperly lighted 
and not provided with proper railings and safeguards. 

On the 26th of November, 1884, Mollie I’. Hamilton took a non- 
' suit, and the suit then proceeded in the name of 8. B. Hamilton. 
The petition in substance alleged that the defendant was a rail- 
way corporation, organized under the laws of Texas, and owned 
and operated the railway and appurtenances thereto belonging, 
known as the Texas & Pacific Railway; that the railway extended 
from Texarkana, Bowie county, Texas, to Ben Brook, Tarrant 
county, Texas, and through the county of Tarrant; that the com- 
pany was a common carrier of passengers between those points, for 
hire; that the company had an office and representatives in the city 
of Fort Worth, Tarrant county, Texas; that the company had a 
depot, waiting-room and platform abutting on its railway at Ben 
Brook, Tarrant county, Texas, which were owned and used by the 








* This case is published out of its order, on account of the record not being ac- 
cessible in time for the Galveston cases. — REPORTER. 
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company as a place for passengers to get on and off its trains, and 
over and along which all persons lawfully at the depot were accus. 
tomed and were authorized by the company to pass; that the plat. 
form was at a height of five feet from the ground; that the company, 
using and controlling the depot and platform as a place for pas- 
sengers on its trains and their attendants to await the arrival of and 
get on and off its trains, and over which passengers and their 
attendants were accustomed and authorized by the company to pass 
for that purpose, and the depot being the regular stopping place for 
defendant’s trains, were bound to keep the station and platform and 
the approaches thereto in a safe condition, and to provide lights for 
the depot and platform and the approaches thereto in the night 
time; all of which defendant, disregarding its duties as a common 
carrier, on the 27th of April, 1883, failed and refused to do; that 
on the night of that day defendant suffered its platform at the 
depot to be without proper railing and steps to protect against acci- 
dents to its passengers and their attendants. That at 3 o’clock A. 
M. on the morning of that day, plaintiff, 8. B. Hamilton, and his 
wife, Mollie Hamilton, went to the depot to accompany and assist 
two old and decrepit friends of plaintiff and his wife, to wit, Ben- 
jamin Tolson and wife, who had been visiting at their house and 
who were now about to take defendant’s east-bound train at the 
depot. 

That while plaintiff's wife was passing along the platform, assist- 
ing Tolson and wife to go from defendant’s waiting-room in the 
depot and to get aboard the defendant’s east-bound train, the same 
being the customary way for passengers and their attendants to 
go for such purpose, of which defendant had notice, and that, being 
wholly unaware of danger, plaintiff's wife, without fault or negligence 
on her part, and by reason of defendant’s wilful and careless disre- 
gard of its duty as a common carrier in failing to provide safe and nec- 
essary steps and railings about its platforms and approaches thereto, 
and to provide necessary lights burning about the platform, was then 
and there precipitated from the platform and thrown violently upon 
the ground, whereby she was greatly injured, being wounded and 
cut in so much that she was caused great pain and became sick, 
lame and sore, in which condition she has since continued by reason 
of the injuries, and is compelled in consequence of the same to go 
about on crutches; that she has been permanently injured, and is 
unable to attend to her household duties. 

Plaintiff sued for $25,000. 

The defendant answered by general demurrer and special excep- 
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tion, as follows: For special exception, that it appears from the 
petition and amendments thereto that plaintiffs were not at the de- 
fendant’s depot and platform as passengers, intending to take the 
train, but were on the platform for the purpose of assisting adult 
persons in taking passage on the train, and no other business, as 
alleged in the petition and amendments, and defendant says that it 
owed plaintiff no special duty with regard to the platform at the 
time of the alleged injury sustained, and that defendant is not liable 
in law therefor, and of this prays judgment. 

The court sustained this exception and (the plaintiff declining to 
amend) dismissed the case. 


Carter & Wynne, for appellant, cited: Pierce on Railroads, 
pp. 274-5, note 4, p. 276; Wharton on Negligence, 642; Rorer on 
Railroads, pp. 475, 477, 1180; Lacy’s Railway Digest, p. 736, sees. 
10, 18, 17, 20; Gillis » Penn. Cent. R. R., 59 Pa. St., 129; Same 
Case, 8 Am. Law Reg., p. 729; Tobin v. Railroad Co., 8 Am. Rep., 
p. 415; Knight v. Railroad Co.,8 Am. Law Reg., 622; Lucas »v. 
Railroad Co., 6 Gray, 64; McKone v. Mich. Cent. R. R. Co., 13 
Am. & Eng. R’y Cases, pp. 29-31, and authorities there cited to 
note; Pittsburg, etc., R. R. Co. v. Bingham, 29 Ohio St., 374; 67 
Ill., 262; 59 Mo., 27; 34 La. Ann., 777; Campbell v. Portland Sugar 
Company, 62 Me., 552; 8. C., 16 Am. R., 503; Sweeny v. Old 
Colony & New Port R’y Co., 10 Allen, 372-375. 


No briefs on file for appellee. 





Watxer, J. Com. Arr.— The court erred, we think, in sustaining 
defendant’s special exception to the plaintiff's petition. The prin- 
ciple seems to be well settled that a railroad company “is under a 
special duty to persons who come upon its premises for the purpose 
of doing business with itas a common carrier. In this case it gives 
an invitation as well as a license, and does so under the expectation 
of profit therefrom. It must provide and maintain for them safe 
approaches to the station and safe platforms.” Pierce on Railroads, 
275. 

The important question in this case is, whether the plaintiff 
shows, under the facts alleged in his petition, that he and his wife 
are persons who are to be regarded as being embraced within the 
above rule. The limitations of the rule as to those who are, and 
those who are not, comprehended within it, are fully stated in sev- 
eral well-considered cases of high authority, and, without attempt- 
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ing a discussion of the subject, we will content ourselves with 
following what seems to be the rule established by those decisions, 
to the effect that the plaintiff is clearly within the protection of the 
rule. Among those to whom the company is under this obligation 
are “persons who are on the premises to welcome the coming or 
speed the parting guest.” See Pierce on Railroads, supra. The 
plaintiff and his wife occupied that relation, and more; they went 
to the defendant’s depot as assistants as well as friends, in order to 
aid two old and decrepit persons whose business there was to take 
the defendant’s train. If the infirmities of passengers to go on the 
train required the assistance of friends to see them safely on board, 
servants or friends attending them for that purpose would clearly 
be in attendance at the depot under an invitation of the company 
as direct as that given to the passengers themselves, or to hackmen 
who carry them to and from the station. 

In the case of Tobin v. Portland, S. & P. R. Co., 59 Me., 183, where 
a hackman who was accustomed to carry passengers to and froma 
railroad depot was injured by a defect in the platform, he was held 
entitled to recover upon the ground that he was there by the license 
and permission of the railroad company, and by the accommodation 
afforded by him to travelers actually contributed to help the com- 
pany’s business. 8th vol., Eng. & Amer. R. R. Cases, p. 551. And 
it seems to have been taken for granted, in the case of Langan ». Iron 
M.& S. R. R. Co., 72 Mo., 392; 3 Amer. & Eng. R. R. Cases, 357, that 
where a person was at a station helping off a friend with his trunk, the 
company was bound to exercise as to him due care. As to parties 
speeding and welcoming friends at railroad stations, the following 
cases are compiled in vol. 18, p. 156, Amer. & Eng. R. BR. Cases, 
showing the liability of the company for injuries occasioned to such 
parties whilst at the station, viz.: Lucas v. New Bedford, etc., R. 
Co., 6 Gray, 64; Keokuk Packet Co. v. Henry, 50 IIll., 264; Doss ». 
Missouri, etc., R. R. Co., 59 Mo., 27; Langan v. St. Louis R. R. Co., 
3 Am. & Eng. R. R. Cases, 355; McKone v. Michigan Central FR. 
Co., 13 Am. & Eng. R. R. Cases, 29. 

We conclude, therefore, that the judgment ought to be reversed 
and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion adopted May 29, 1885.] 
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(Case No. 5558.) 
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1, REMOVAL TO UNITED STATES CIRCUIT COoURT— UNITED STATES MARSHAL’S 
BOND — UNITED STATES REVISED STATUTES, ARTICLES 783 AND 784.—To de- 
termine the liability of a United States marshal and his sureties on his offi- 
cial bond, for a trespass alleged to have been committed by the marshal in 
his official capacity, resort must be had to article 783 of the United States 
Revised Statutes, To ascertain whether or not a party aggrieved by the 
breach of the conditions of such bond may recover damages against the mar- 
shal and his sureties, and the extent to which damages may be allowed, 
resort must be had to the next article of the same statutes. 

2, Same.— In the absence of a provision to that effect in the laws of the United 
States, no recovery could be had against the marshal or his sureties. It 
would, therefore, be necessary to construe the two above named articles, if 
not others, in determining the right of a plaintiff to sue for such a trespass. 

8, Same.— A suit which cannot be prosecuted, defended or determined without 
a resort to these articles of the Revised Statutes of the United States, and a 
construction of them, is a suit arising under the laws of the United States, 
as decided in Feibelman v. Packard, 109 U. S., 421. 

4, Decision OF UNITED STATES SUPREME COURT BINDING.— The supreme court 
of the United States, on questions of this character, has appellate jurisdic- 
tion upon a writ of error to a state court, and its decisions are therefore 
binding; so it is not necessary or proper for this court to consider this as an 
original question. 

5, CASE REVIEWED.—In the case of Feibelman v. Packard the United States 
supreme court held that an action against a United States marshal for seiz- 
ing a stock of goods under the authority of a writ from a district court of 
the United States in proceedings in bankruptcy, the suit being on his official 
bond, and the sureties therein being joined as co-defendants, was a civil suit 
arising under the constitution and laws of the United States, and could be 
removed from a state court to the federal court, under the act of congress 
of March 3, 1875. No stress whatever was laid by the court upon the fact 
that the process under which the seizure took place was issued in bankruptcy 
proceedings, but the decision was based solely on the grounds that the suit 
was upon the bond of a United States marshal; that this bond was required 
to be given under article 783 of the United States Revised Statutes; that the 
right of action was given by the succeeding article, and that a suit for a 
trespass committed by him under color of his office was an action under 
those articles, and might also involve a construction of the two succeeding 
articles, 

6. SAME -- DECISIONS PRIOR TO FEIBELMAN V. PACKARD.— Prior to the act of 
March 3, 1875, there was no statute authorizing removals on the ground that 
the suit arose under the constitution and laws of the United States, and de- 
cisions prior to that act are not applicable. The case of Phillips v. Edelstein 
was decided before the court of appeals had access to Feibelman v. Packard ; 
otherwise that court would doubtless have followed the decision in that 
case, 
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The appellee, plaintiff below, sued for the value of certain mer- 
chandise alleged to have been seized and converted by the appellant, 
McKee, acting as United States marshal for the northern district of 
Texas, and against the other defendants as sureties upon his official 
bond. Service was perfected to the March term, 1885. On Febru- 
ary 26, 1885, defendants filed their petition for the removal of the 
cause to the circuit court of the United States for the northern dis- 
trict of Texas, on the ground that the cause was one arising under 
the laws of the United States, and with it the proper bond. On 
March 7, 1885, the district court overruled the application to re 
move, and no other appearance or answer being made or filed, judg- 
ment was rendered against defendants for $2,519.77. 


Field & Johnson and Robertson & Coke, for appellants, cited: 
Acts of Congress of March 3, 1875, secs. 32-3; Feibelman v. Pack- 
ard, 109 U. S., 421; R. R. Co. v. Mississippi, 102 U. S., 141; 19 Fed. 
R., 561; 8 Fed. R., 724; 22 Fed. R., 801; 1 McCrary, 598; 4 Dill., 
242; 16 Fed. R., 706. 


Jo Abbott, B. D. Tarlton and A. P. McKinnon, for appellee, 
cited: Buck v. Colbath, 3 Wall., 335, especially that part on pages 
343 and 344; McKee wv. Raines, 10 Wall., 22; Phillips v. Edelstein, 
Willson’s Appeal Cases, vol. 2, part 1 to 4, page 394, § 449; Desty 
on Removals, 200. 


Wir, Cuter Justice.— It is apparent from the petition for re- 
moval, taken in connection with the pleadings of the plaintiff below, 
that this suit is upon the official bond of a United States marshal, 
and is based upon articles 783 and 784 of the Revised Statutes of 
the United States. The trespass is alleged to have been committed 
by McKee, as United States marshal, and to have been one for 
which the sureties upon his bond as such marshal were liable. To 
determine whether or not a marshal gives an official bond, and, if 
so, as to the conditions of that bond for the performance of which 
he and his sureties bind themselves, we must resort to article 783 of 
the United States Revised Statutes. To ascertain whether or not 
a party aggrieved by a breach of any of the conditions of said bond 
may recover damages against the marshal and his sureties, and the 
extent to which damages may be allowed, we must resort to the 
next article of the same statutes. It is clear that without some 
provisions to that effect in the laws of the United States, no recov- 
ery could be had against the parties sued as sureties in this case for 
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the trespasses laid to the charge of the United States marshal. In 
determining, therefore, the right of the plaintiff to recover, the court 
below would have been compelled to construe the two above named 
articles at least, if not others which follow them in the same con- 
nection. 

The only question therefore is: Is a suit which cannot be prose- 
cuted, defended or determined without a resort to these articles of 
the Revised Statutes, and a construction of them, a suit arising 
under the laws of the United States? It is not necessary or proper 
for us to consider this as an original question, or to state what would 
have been our decision had it never been adjudicated by a court 
having final appellate jurisdiction of such matters. Upon such 
questions it is now conceded that the supreme court of the United 
States has appellate jurisdiction upon a writ of error from this court, 
and its decisions upon them are therefore binding upon us. 

In the case of Feibelman v. Packard, 109 U. S., 421, that court 
held that an action against a United States marshal for seizing a 
stock of goods more than $500 in value, under authority of a writ 
from a district court of the United States in proceedings in bank- 
ruptey, the suit being on his official bond, and the sureties therein 
being joined as co-defendants, is a civil suit arising under the con- 
stitution and laws of the United States, which may be removed 
from the state courts to the federal courts. Upon an examination 
of the opinion in that case, it will be -found that it is placed solely 
upon the ground that the suit was upon the bond of the United 
States marshal, and that this bond was required to be given under 
article 783 of the Revised Statutes, and the right of action was given 
by the succeeding article. It is incidentally stated that articles 785 
and 786 contain provisions regulating the suit and prescribing the 
time within which it must be brought. No stress whatever is laid 
upon the fact that the process under which the seizure complained 
of took place was issued in bankruptcy proceedings, or that it 
directed the marshal to seize any particular property, if indeed such 
was the case. 

The decision is placed fairly upon the general ground that a suit 
against a marshal and his sureties for a trespass committed by him 
under color of his office is an action under articles 783 and 784 of 
the Revised Statutes of the United States, and may also involve a 
construction of the two succeeding articles, and, as such, arises 
under the laws of the United States, and is removable under the act 
of congress of March 3, 1875. This principle must govern the case 
under consideration, and in accordance with the above decision it 
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must be held that it was removable upon the application made to 
the court below. 

The statutes governing the removal of causes in force prior to the 
act of March 3, 1875 (under which latter act the foregoing decision 
was made), did not allow removals upon the ground that the suit 
arose under the constitution and laws of the United States, and 
hence the decisions cited in which the United States supreme court 
refused such removals under former acts are not applicable. See 
McKee v. Raines, 10 Wail., 22; Bigelow v. Forrest, 9 id., 329. 

The case of Phillips v. Edelstein, 2 Willson’s Ct. of App. Cases, 
§ 449, was decided before the court of appeals had access to the 
case of Feibelman v. Packard, else doubtless that learned court 
would have followed that decision. 

We are of opinion that the removal should have been granted, 
and for the error of the court in refusing it, the judgment must be 
reversed and the cause remanded, with instructions to the court be- 
low to enter up an order removing the cause to the circuit court of 
the United States for the eastern district of Texas, and to make 
such other orders as may be necessary to carry the above order 
into effect. 

REVERSED AND REMANDED. 

{Opinion delivered June 2, 1885.] 





Epwarp Miruican, Apm’r, v. H. W. Ewrna. 
(Case No. 5550.) 


1. VENDOR’s LIEN — RESCISSION.— Ordinarily a vendor who has made an execu- 
tory contract to convey land may rescind the contract if the vendee fails 
to pay the purchase money. This right does not exist in all cases, however, 
for if there are facts which make it inequitable for the vendor to exercise 
this right, a court of equity will not enforce it, but will leave the party to 
his action for the purchase money. 

2. TENDER OF CONSIDERATION — Equiry.— A vendor conveyed a tract of land, 

the deed stating that the consideration was the cash payment of $250, the 

execution and delivery by the vendee of two negotiable notes for $207 each, 
due about three and four years respectively after date, and the assumption by 
the vendee of a debt of $336, due from the vendor toathird party. The 
vendor's lien was retained, and the vendor brought suit for the land. Held, 
1st. That the notes should have been tendered for cancellation, or it should 
have been shown that they were not in the hands of innocent holders, and 
also that there should have been an offer to relieve the vendee from liability 
to the third party for the debt of $336; for it would be inequitable, as be- 
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tween the vendor and vendee, to withdraw the consideration which gave 
rise to that obligation, and still allow that obligation to the third party to re- 
main in force. 2d. That a failure to make these tenders was fatal to plaint- 
iff’s petition. 


Aprrat from Coryell. Tried below before the Hon. T. L. Nugent. 
The opinion states the case. 


Vardiman & Atkinson, for appellant, cited: Estes v. Browning, 
11 Tex., 119; Dunlap v. Wright, 11 Tex., 597; Baker v. Ramey, 
27 Tex., 59; Peters v. Clements, 46 Tex., 115; Roosevelt v. Davis, 
49 Tex., 463. 


Clarke & Dyer, for appellee, cited: Clay v. Hart, 49 Tex., 433; 
Dingeldien v. Third Ave. R. R., 37 N. Y. Court. Ap., 575; Lawrence 
v. Fox, 20 N. Y. Court Ap., 268; Putney v. Farnham, 27 Wis., 187; 
Arnold et al. v. Lyman, 17 Mass., 400; Hall v. Marston, 17 Mass., 
575; Cassaday v. Frankland, 55 Tex., 457. 


Srayron, Assocrare Justice.— [t appears that E. Shelby, the in- 
testate of whose estate the appellant is the administrator, conveyed 
the tract of land in controversy on January 15, 1881, to the ap- 
pellee; for which the appellee agreed to pay cash $250, assumed a 
debt to one Zimmerman, due from Shelby, for $336, secured by 
mortgage on the land sued for, and a further sum to be evidenced 
by two notes for equal amounts, and payable December 1, 1883, and 
December 1, 1884, respectively. The amount of these notes each 
seems to have been about $207, and they seem to have been exe- 
cuted and to have been negotiable. 

There was a contest as to whether the contemplated cash pay- 
ment, which was not made at the time the deed was delivered, 
was subsequently made, and the court trying the same found that 
$153 only was paid. 

This action was brought November 27, 1883, and it is stated by 
counsel to have been in form a suit of trespass to try title; the 
right to recover the land being based on the fact that the deed made 
by Shelby to Ewing expressly reserved a lien to secure the payment 
of the purchase money. 

July 24, 1884, an amended petition was filed setting up the facts 
pretty much as proved, and praying judgment for the land and rents, 
or in the alternative for the amount still due and for foreclosure of 
the vendor’s lien. 

The notes given by Ewing were not produced on the trial, al- 
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though they were proved to have been negotiable, nor was there 
proof made that they had not been transferred before maturity, 
The obligation of Ewing to satisfy the debt due to Zimmerman by 
Shelby was such as would make Ewing responsible to Zimmerman 
for that sum, of which Ewing seems to have paid $100. 

The court refused to render a judgment in favor of the appellant 
for the land, but gave judgment for the amount due on the indebted- 
ness of Ewing which had matured up to the time the amended pe- 
tition was filed. 

It is claimed that the court erred in refusing to render judgment 
for the land. 

We are of the opinion that the court did not err in this respect. 

It is ordinarily true that a vendor who has made an executory 
contract to convey land may rescind the contract if the vendee fails 
to pay the purchase money. 

This right, however, does not exist in all cases; for if there be facts 
which make it inequitable for the vendor to exercise this right, a 
court of equity will not enforce it, but will leave the party to his 
action for the purchase money. Thomas v. Beaton, 25 Tex. Sup., 
321; Scarborough v. Arrant, 25 Tex., 131; Coddington vw. Wells, 59 
Tex., 49; Tom v. Wollhoefer, 61 Tex., 279. 

In this case one of the parties is dead, and the mouth of the other 
is closed, whereby it cannot be known whether, as claimed by the 
defendant, the payment of the $250 contemplated as cash payment 
was made. The judge who tried the case was evidently in great 
doubt upon this subject, and might consistently with the evidence 
have found that it had been. 

The appellee has assumed the payment of the debt due to Zim- 
merman, as a part of the consideration for the land, thus giving to 
a third person the right to call upon and to compel him to pay it — 
an obligation which, as between the estate represented by appellant 
and the appellee, it would be inequitable to enforce if the considera- 
tion which gave rise to that obligation be withdrawn, while at the 
same time the legal obligation to Zimmerman continued. 

The two notes which were executed were negotiable; neither of 
them was produced on the trial, nor was it shown that they had not 
been so transferred to a third person as to make him an innocent 
holder, and to cut off equitable defenses. 

These notes should have been tendered for cancellation if rescis- 
sion was desired, or it should have been shown that they were not 
in the hands of an innocent holder. Cassaday v. Frankland, 55 
Tex., 457; Rogers v. Blum, 56 Tex., 6. 
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There should have been an offer to relieve the appellee from lia- 
bility to Zimmerman. None of these things were done, but rescis- 
sion was sought, and that even before the note due in December, 
1883, was due. 

The judgment of the court below is manifestly correct; it meets 
the equities of the case, and is affirmed. 


AFFIRMED. 
[Opinion delivered May 19, 1885.] 





Amos Rowrianp v. C. P. Wrienr. 
(Case No. 5549.) 


1, CoNTINUANCE.— An application for a third continuance, -which fails to show 
that the testimony expected from the absent witness cannot be obtained 
from any other source, is fatally defective. When such an application 
cannot be sustained even under the statute prescribing the requisites of an 
application for a second continuance, it must, in order to be granted, show 
strong equitable grounds outside of the statute. 

2. Same.— Attachment was asked for an absent witness, who had previously dis 
obeyed asubpoena. It was not issued until the day following the application. 
The witness lived but eight miles from the court-house, and could have 
been attached and his attendance secured if the writ had issued on the day 
when it was applied for. Held, that the application for continuance was 
properly refused. It was the duty of the party desiring the attendance of the 
absent witness to see that the attachment was promptly issued instead 
of trusting to the diligence of the clerk. 


Arrrat from Llano. Tried below before the Hon. John W. 
Townes. 

Appellant, in his application for continuance, set up the facts that 
he expected to prove by the witness Kendrick. 

The witness had been properly subpoenaed on 24th of August, 
1884, not having disobeyed a subpoena before. When the case was 
called for trial on the 8th day of December, 1884, the witness not 
being present, an attachment was asked for by defendant, and op- 
dered by the court to issue, but from some cause was not issued 
until the 9th of December. The witness was attached and brought 
into court, but just after the trial. 


W. W. Martin and Fisher & Fisher, for appellant, that the con- 
tinuance should have been granted, cited: Green v. Chandler, 25 
Tex., 148; Pendarvis v. Gray, 41 Tex., 326; Chilson v. Reeves, 29 
Tex., 275. 




























262 . Herrzpere v. BeiseNBACH. [Austin Term, 








Syllabus, 





W. T. Dalrymple, for appellee, cited: Hipp v. Huchett, 4 Tex., 
22; Townsend v. The State, 41 Tex., 134; Hyde v. State, 16 Tex, 
452; Townsend v. State, 41 Tex., 134; 15 Tex., 47. 


Wurm, Curer Justice..—The affidavit for continnance did not 
state that the testimony expected from the witness Kendrick could 
not be obtained from any other source. Hence it did not come up 
to the requirements of the statute in cases of affidavits for a second 
or any subsequent continuance. R. S., art. 1278. 

As it could not be sustained under the statute, and was an appli- 
cation for a third continuance, it should have shown very strong 
equitable grounds for its allowance. This the application failed to 
do. The showing as to diligence was insufficient. When the attach- 
ment was ordered returnable znstanter it was the duty of the de- 
fendant to see that it was issued immediately and placed in the 
hands of the sheriff for service. Instead of doing so, he trusted to 
the clerk to have it issued in due time, and he should bear the con- 
sequences of the clerk’s neglect in failing to issue the process. The 
subsequent facts showed clearly that if the attachment had issued 
on the evening the order was made, the witness could have been 
had in time for the trial. He had previously disobeyed a subpoena, 
and hence the greater necessity for the attachment and of diligence 
in seeing it issued and executed. The court granted ample time to 
have the witness at the trial, and as he was not there through fail- 
ure of the defendant to take proper advantage of the process 
granted by the court, he and not the plaintiff should suffer the con- 
sequences. 

The court did not err in refusing the continuance, and the judg- 
ment is affirmed. 

AFFIRMED. 


[Opinion delivered May 19, 1885.] 





E. Herrzpera v. CATHERINE BEISENBACH. 
(Case No. 5489.) 


1, ESTOPPEL.— One who contracts to rent a house for a term of years, to begin 
on a future day, on which possession is to be delivered, and who is unable to 
obtain possession at the time stipulated, but who afterwards accepts a prof- 
fer from his landlord to lease for a like term, for the same rent, to begin 
when possession was actually delivered, is estopped from claiming damages 
for the non-delivery of possession to him in the first instance. 
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. LANDLORD AND TENANT — DAMAGES — COVENANT.— When premises are leased, 
with possession to be delivered at a future day, the lessor impliedly cove- 
nants that there shall be no impediment to the lessee’s obtaining possession 
at the time stipulated; fora breach of such covenant an action will lie. 

3. Same.-— But the implied covenant does not extend to any period beyond the 

day when possession is to be delivered. If, after that time, a stranger tres- 

passes on the premises, and, obtaining possession, withholds it from the 
lessee, his remedy is against such stranger, and not against his landlord. 

Following King v. Reynolds, 67 Ala,, 229, and Hays v. Porter, 27 Tex., 92. 


» 26 


Arrrat from Bexar. Tried below before the Hon. G. H. Noonan. 

This suit was brought by appellant to recover $2,000 damages, 
alleging that on the 28th day of July, 1882, appellant and appellee 
entered into a written agreement, whereby appellee for a valuable 
consideration agreed and bound herself to give appellant possession 
on March 1, 1883, of certain premises situated in the city of San 
Antonio, Bexar county, Texas, under a lease for the term of five 
years thereafter. That appellee failed and refused to deliver unto 
appellant the possession on March 1, 1883, and continued in default 
until the Ist day of March, 1884, whereby appellant was damaged 
in the sum of $2,000, for which he asked judgment. Appellee an- 
swered by special and general exceptions and general denial, and 
on November 20, 1884, by supplemental answer, admitting the mak- 
ing of the contract of lease as set up in appellant’s original petition, 
and that a tenant of appellee’s was then in possession of the prem- 
ises under a lease to expire Iebruary 28, 1883; that on that day 
appellee demanded of the former tenant possession of the premises, 
but that the tenant refused to vacate, but held over, whereupon ap- 
pellee brought suit against such tenant wrongfully holding over; 
that the tenant wrongfully holding over vacated said premises in 
February, 1884, and that immediately thereafter, to wit, on the 1st 
of March, 1884, appellee delivered possession to appellant, and that 
appellant took possession thereof on said date and had continued in 
possession thereof ever since, paying the rent therefor as specified 
in the contract of lease; that he took such possession without ob- 
jection or reservation, and without further stipulation or contract. 
That appellee had used due diligence to assist appellant to obtain 
possession of the premises, but that appellant had utterly failed and 
neglected to possess himself thereof, when he was, under contract 
with appellee, entitled thereto, and that it was understood that the 
appellant should have the additional time after the expiration of his 
lease, to wit, one year. : 

The cause was tried by the court and judgment rendered for 
appellee. 
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The first assignment of error was waived. The second, third and 
fourth assignments were as follows: 

2d. The court erred in its finding of fact that there was an 
agreement between plaintiff and defendant that plaintiff should 
have an extension of one year after the expiration of his lease in 
liew of the first year of his lease, during which he failed to obtain 
possession. 

3d. The court erred in the finding of law that plaintiff, having 
taken possession of the leased premises on March 1, 1884, and con- 
tinuing in possession thereof ever since, is estopped from claiming 
any damages for the time during which defendant, under said lease, 
failed to deliver said possession. 

4th. The court erred in admitting testimony with reference to 
Mrs. Schlessinger being a tenant under defendant and wrongfully 
holding over, and that “plaintiff's remedy was against such tenant 
wrongfully holding over, and not against the landlord. 


Breneman & Bergstrom, for appellant, cited: Bigelow on Estoppel 
(8d ed.), 476-492; Scoby v. Sweatt, 28 Tex., 713; King v. Reynolds, 
67 Ala., 229; Gardner v. Keteltas, 3 Hill (N. Y.), 330. 


L. C. Grothaus and A. W. Diilard, for appellee. 


Detany, J. Com. App.— The second and third assignments of error 
will be considered together. The second assignment does not present 
with perfect accuracy the findings of the court. The findings were as 
follows: “ The court finds that plaintiff, after the expiration of one 
year, took possession of the leased premises under a proffer made by 
the defendant that he, the plaintiff, could occupy five years from that 
date at the same rent stipulated in the first instance. The court, 
therefore, is of opinion that the plaintiff, acquiescing in the proffer 
so made, and taking possession of the place and still occupying the 
place under the subsequent arrangement, is estopped from making 
any claim for damages he may have had.” : 

Our opinion is that the court did not err. The finding of fact is 
fully supported by the evidence; and the court deduced from it the 
correct conclusion. 

The fourth assignment does not correctly represent the action of 
the court. The evidence that the preceding tenant had wrongfully 
held over, and thus had kept the plaintiff out of possession, was ad- 
mitted probably because no objection was made to it on the trial. But 
the court did not hold that the plaintiff’s right of action was against 
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the preceding tenant, rather than the defendant. From the lan- 
guage of the finding it would seem that the court regarded the 
plaintiff's cause of action as being against the lessor rather than the 
tenant who held over. 

Upon this subject there-seems to have been some diversity of 
opinion. The courts of New York hold that a lessee who is kept 
out of possession by a preceding tenant of his lessor holding over has 
his remedy against the tenant and not against the lessor. Gardner 
v. Keteltas, 3 Hill (N. Y.), 330. This rule is followed in quite a 
number of the states. We greatly prefer the English doctrine, which} 
is that he who lets, agrees to give possession ; and when the breach | 
assigned was that the “defendant did not give the plaintiff possession, | 
it was held that an action could be maintained by the lessee against | 
the lessor. Coe v. Clay, 5 Bing., 440. 

The correct rule is thus clearly stated by the supreme court of 
Alabama: “ We hold that when there is a contract of lease, and no 
stipulations to the contrary, there is an implied covenant on the 
part of the lessor that when the time comes for the lessee to take | 
possession under the lease, according to the terms of the contract, | | 
the premises shall be open to his entry.. In other words, that there 
shall be no impediment to his taking possession. But this implied 
covenant or agreement does not extend beyond that time. If after the | 
time when the lessee is entitled to have the possession, according to | 
the terms of the contract, a stranger trespass on, or take possession | 
and hold, this is a wrong done to the lessee, for which the lessor is | 
in no way responsible. And this is the rule whether the trespass 
is committed before or after the lessee obtains actual possession. 
The lessor’s covenant extends no further than to guaranty that he 
had authority to make the lease, and that the premises will be open 
for occupancy when the contract gives to the lessee the right to | 
enter.” King v. Reynolds, 67 Ala., 233. See, also, Hays v. Porter, 
27 Tex., 92. 

Our opinion is that the judgment should be affirmed. 


AFFIRMED. 
[Opinion adopted May 19, 1885.] 
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Joun Vanog v. Cotumpus Upson, Ex’r, er AL. 


(Case No. 5319.) 


1, PROBATE— APPEAL TO DISTRICT COURT — REVOCATION.— A will was probated 


in March, 1881; in January, 1882, proceedings were had in the same court to 
probate a subsequent will; the case was appealed to the district court, and 
an amended petition was filed, praying that the first will be declared a re- 
voked and canceled will, and that the executors under the first will be 
required to account with and turn over the property to the executors named 
in the second will, Held: 

(1) That on appeal the district court could do in the case whatever the 
county court could have done. There could be no doubt of the jurisdiction 
of the district court to admit to probate the paper claimed to be the last will 
of the deceased, if the evidence showed that such was its true character, and 
that it was properly executed. 

(2) The fact that the county court had formerly admitted to probate, as the 
will of the same testator, another paper executed as a will, prior in point of 
time to the last; interposes no obstacle whatever to the probate of any paper 
or papers which may be in fact and in law the last will of the testator. 

(3) There is no doubt that a probate court can correct errors arising out 
of fraud or mistake in its own decrees. This power does not render the 
decrees of such a court less conclusive in any other court, or in any way 
impair the probate jurisciction, but renders that jurisdiction more complete 
and effectual, and, by enabling the probate court to correct mistakes and 
supply defects in its own decrees, better entitles them to be deemed conclu- 
sive in other courts. Following Waters v. Stickney, 12 Allen, 1; Gaines », 
Hennen, 24 How., 567. 

(4) That the proposition that the paper claimed to be the last will could 
not be probated so long as the probate of the earlier will was not revoked 
is unsound in principle and not sustained by authority. The validity of the 
paper last executed could be determined only through the judgment of a 
court, having jurisdiction to probate wills, declaring, in legal effect, that 
the paper was executed by the testator in such manner and under such cir- 
cumstances that it was the last will and testament of the deceased; until 
this was done, the will first probated would stand, and a probate court 
would revoke it only when it had been legally established that the testator 
had revoked the first will by the execution of a second. 

(5) That the amended petition did not set up a new or different cause of 
action from that set up in the county court; for if the paper offered as the 
last will of the testator revoked all former wills, then it would seem that its 
probate as his last will would incidentally have the effect of revoking the 
former probate. 

(6) That the district court had power in this case, if the evidence justified 
it, to probate the paper offered as the last will of the testator, and, as in- 
cidental to this, the additional power of revoking the first will probated, 
even though there had been no prayer for such revocation. 


Error from Bexar. Tried below before the Hon. L. N. Walthall, 


Special Judge. 


The opinion states the case. 
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T. G. Pray and L. D. Dibble, for plaintiff in error, cited: Franks 
vy. Chapman, 61 Tex., 576; Williams on Ex. (6th Am. ed.), 4th book, 
ch. 1, pp. 331, 338, note U., 1; Succession of Vogel, 20 La., 81; 
2 Story, 331; Waters v. Stickney, 12 Allen, 1, and cases cited; Wil- 
kins v. Robinson, 14 Jur., 72; Clark v. Wright, 3 Pick., 67; Bowen 
v. Johnson, 5 RK. I., 119, 120; Gaines v. Hennen, 24 How. (U. 8.), 
553-631, 4th page of decision; Clagett v. Hawkins, 11 Md., 381; 
Schultz v. Schultz, 10 Grat., 358. 


Jacob Waelder, for defendants in error, cited: Murchison v. White, 
54 Tex., 81; Wells’ Res. Adj., § 576 and p. 507; Part II, Red. on 
Wills, 55;-1 Jarman on Wills, 220; Crippen v. Dexter, 13 Gray, 332; 
arts. 1938-40, 2200, 2208, R. S.; Franks ». Chapman, 60 Tex., 48; 
Same Case, 61 Tex., 579; Timmins v. Bonner, 58 Tex., 557. 


Srayton, Assoorate J ustice.— The questions raised in this case are 
fairly presented in the statement of the case and proceedingshad, 
made by counsel for plaintiff in error, which is as follows: 

“A will of James Vance, dated Paris, France, April 27, 1867, 
was admitted to probate on the 26th day of March, 1881, in the 
county court of Bexar county, sitting in probate. 

“Subsequently, and some time in the fall of 1881, a subsequent 
will and two codicils, bearing date respectively May 14, July 15 
and July 24, 1870, were found, and on the 9th day of January, 1882, 
the usual and ordinary proceedings to probate the same were com- 
menced in the same court, and after trial was appealed to the dis- 
trict court, where, at the March term, 1884, a trial was had, when 
the jury failed to agree. 

“On the 30th day of June, 1884, by leave of the court, the 
plaintiff filed his first amended original petition, setting out the 
fact of the former will and the proceedings to probate the same, and 
praying the probate of the will and two codicils of 1870, and for 
letters testamentary, and also praying that the proceedings of March 
26, 1881, probating the will of 1867, be revoked and the will of 
1867 be declared a revoked, canceled will, and also praying that 
Columbus Upson, the executor under the will of 1867, be required 
to account with and turn over the property to the executors named 
in the will and two codicils of 1870. 

“On the 10th day of November, 1884, the case coming on again 
to be tried, the defendant filed a first supplemental answer styled by 
him in argument a demurrer, setting up that ‘it appeared from the 
amended original petition of plaintiff that a will of the said James 
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Vance, deceased, was probated on the 26th day of March, 1881, 
That Columbus Upson was appointed and has qualified as executor 
of said estate under said will; that neither this court nor the pro. 
bate court, from which this case is brought by appeal, has the legal 
right or power to probate any other will, or in any wise interfere 
with the provisions or directions of the will so probated; that the 
judgment of the court probating the same is conclusive and cannot 
be annulled or suspended in this proceeding, and praying a judg- 
ment of dismissal of said cause.’ ” 

The demurrer was heard, sustained, and the cause dismissed, 

The power to probate wills isconferred upon the county courts by 
the constitution. Const., art. 5, sec. 16. 

The district courts have appellate jurisdiction in probate matters 
of which the county courts are given original jurisdiction by the 
constitution. Const., art. 5, sec. 8. 

Causes appealed from the county courts to tne district courts must 
be “tried anew as if originally brought in such court.” BR. S., 2207. 
Hence, on appeal, the district court may do in the given case what- 
ever the county court could have done. 

The application to probate the last will was made within one year 
after the alleged death of the testator. 

On the case made, there can be no doubt of the jurisdiction of the 
district court to admit to probate the papers claimed to be the jast 
will of James Vance if the evidence shows such to be their true 
character, and properly executed. The fact that the county court, 
by its decree, had formerly admitted to probate, as the will of the 
same testator, another paper executed prior tothe time the one now 
offered was executed, interposes no obstacle whatever to the probate 
of any paper or papers which may be in fact and in law the last 
will of James Vance. 

The power of a probate court to admit to probate a subsequent 
will, after the probate of an earlier one, has been considered in 
many cases, and is too well established to admit of controversy. 

In the case of Waters v. Stickney, 12 Allen, 1, the question was con- 
sidered, the authoritiesreviewed, and the conclusion from them thus 
summed up: “In the face of these authorities it is impossible to 
deny the power of a court of probate to approve a subsequent will 
or codicil, after admitting to probate an earlier-will by a decree the 
time of appealing from which is past; or to correct errors arising 
out of fraud or mistake in its own decrees. This power does not 
make the decree of a court of probate less conclusive in any other 
court, or in any way impair the probate jurisdiction; but renders 
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that jurisdiction more complete and effectual, and, by enabling a 
court of probate to correct mistakes and supply defects in its own 
decrees, better entitles them to be deemed conclusive upon other 
courts.” 

This power was exercised in Louisiana in the case of the will of 
Daniel Clark, which, through the litigation in reference to his estate, 
has become historic, and in the case of Gaines v. Hennen, 24 How., 
567, the supreme court of the United States affirmed the existence 
and proper exercise of the power. 

The power is declared and was exercised in the following cases: 


-. Bowen v. Johnson, 5 R. 1, 112; Schultz v. Schultz, 10 Grat., 358; 


Clark v. Wright, 3 Pick., 68. 

The proposition that the papers now claimed to be the last wiil 
cannot be probated so long as the probate of the earlier will is not 
revoked is unsound in principle and not sustained by authority. 

The ground on which the paper first probated is to be set aside 
and its probate revoked is, not that it was not duly executed by the 
testator at a time when he was capable of making a will, but that 
subsequent to the making and publication of that paper as the 
last will of the testator another paper was executed by him in such 
manner and under such circumstances as to make it the last will of 
the testator, by and through which all preceding testamentary 
papers were revoked. 

How is the validity of the paper last executed to be determined? 
Certainly in no other way than is determined the validity of any 
will — through the judgment of a court having jurisdiction to pro- 
bate wills, declaring, in legal effect, that the paper was executed by 
the testator in such manner and under such circumstances that it is 
the last will and testament of the testator. Until this is done, the 
paper probated as the will must stand as against another offered for 
probate, unless set aside on some ground other than that the testator 
made a subsequent will by which it was revoked. 

To revoke the probate of a will upon the claim that the testator 
had revoked the will itself, by the execution of a subsequent will, 
until the later fact is legally established, would be folly; for it might 
be found ultimately that the subsequently executed paper could not 
operate a revocation of the probated will either in whole or in part. 

It is certainly true that no one can be called upon in a court of 
justice to have done a given thing before he will be permitted to 
have another thing done, when, until the later thing is done, there 
is no right to have the former thing done. 

That it is not necessary to have the probate of an earlier will set 
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aside before a later will can be probated is well settled. Gaines y, 
Hennen, 24 How., 566; Bowen v. Johnson, 5 R. L, 120; Schultz y, 
Schultz, 10 Grat., 359. 

The amended pleadings filed in the district court did not set up 
in any respect a new or different cause of action to that set up in 
the county court; nor was any relief asked which might not have 
been given in the county court upon the simple petition to probate 
the last will of James Vance, if the papers offered for probate were 
found to be in law his last will, revoking all others; assuming, how- 
ever, that all persons interested in the estate and under the will 
formerly admitted to probate were properly before the court. 

If the papers offered as the will of James Vance revoked all 
former wills, then it would seem that their probate as his last will 
would incidentally have the effect of revoking the former probate, 
and, if so, the court might so declare whether there was any plead- 
ing asking such relief or not. That such is the effect of probating 
a subsequent will, revoking all others, on the probate of an earlier 
will is necessarily true and well settled. In speaking upon this sub- 
ject the supreme court of the United States said: ‘“ When a court 
recalls the probate of a will, substituting the probate of another 
will by the same testator made posterior to the first, that the for- 
mer becomes inoperative, and the second is that under which the 
estate is to be administered, without any formal declaration by 
the court that the first was annulled, and it makes no difference 
that a part of the estate has been administered under the first pro- 
bate.” Gaines v. Hennen, 24 How., 567. 

In Bowen v. Johnson, 5 R. L, 119, it was held that the probate of 
a former will may be revoked upon a mere application to a court of 
probate to prove,or to allow to be filed and recorded,a later will of the 
same testator, as incident thereto; and that it is not necessary that 
a preliminary and separate proceeding should be instituted for the 
purpose of such revocation. 

The court uses the following language, which reaches the whole 
question: 

“Now it would seem to be quite congruous with the statute mode 
of conferring this power of revoking the old probate, to wit, as inci- 
dental to the power of taking probate of the later will when dis- 
covered, for the court to exercise this power of revocation as 
incidental to the new grant of probate, rather than to make it 
necessarily the subject of preliminary and separate action. Such a 
practice would save the delay and expense of double proceedings, 
and enable the court to revoke or modify the old probate, as the 
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old will utterly conflicted or was capable of partially standing 
with the new one. Notice of the petition for the probate, or for 
filing and recording of the new will, must necessarily be given to 
the parties interested under the old one; and the prayer of such a 
petition incidentally involves the revocation of the probate of the 
will of prior date, so far as such will conflicts with the provisions 
of the will of later date.” 

As this case is presented, the district court has power, if the evi- 
dence justifies it, to probate the papers offered as the last will of 
James Vance; and if this be done as incidental to this power, has 
the power to revoke the probate of the will formerly probated, just 
as had the county court; and this might have been done if justified 
by the facts appearing on the trial, even if the amended petition 
had not been filed. The amendment in no respect affects the 
jurisdiction of the court, and the demurrers should have been over- 
ruled. 

Other questions which may arise in the further disposition of the 
case are not before us. 

For the error of the court in sustaining the demurrers and dis- 
missing the case, the judgment of the court below is reversed and 
the cause remanded. 


ReEVERSED AND REMANDED. 


[Opinion delivered May 19, 1885.] 





I. K. Sremw v. Frresere, Kuew & Co. er ab. 
(Case No. 5548.) 67 


1, INJUNCTION. — District courts have power to issue writs of injunction in cases 
in which a court of chancery would, under the rules of equity, have power 

; to issue them; and this without reference to the amount involved. Follow- 
ing Anderson County v. Kennedy, 58 Tex., 616. 

“. SAME.— Such jurisdiction is properly exercised to prevent the sale, under an 
execution issued on a judgment of a justice of the peace, of property ex- 
empt under law from forced sale. (Following Alexander v. Holt, 59 ‘pex-, 
205.) Jurisdiction, when once thus obtained, should be exercised to finally 

. determine the rights involved under the issues made; and, if necessary, to 

perpetuate the injunction. Following Willis v. Gordon, 22 Tex., 243; Witt v. 

Kaufman, 25 Tex. Sup., 384, and other cases cited. 


: Appeat from Uvalde. Tried below before the Hon. Thomas M. 
Paschal. 
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Frieberg, Klein & Co., on the 23d day of June, A. D. 1884, ob. 
tained judgment by default against the appellant in a justice court 
of Uvalde county, in a suit wherein they were plaintiffs, for the 
sum of $64.75 debt, with $1.30 interest, together with costs. Exe- 
cution under the judgment was levied on one gray mare, the prop. 
erty of the appellant, of the alleged value of $150. 

Stein, on the 2ist July, 1884, presented his petition to the district 
judge, praying for a writ of injunction to restrain the appellees from 
selling the mare, upon the ground that he was a married man; that 
the mare so levied upon was one of two horses only owned by him, 
and at the time of said levy he notified the constable (one of the 
appellees) that he claimed the mare as property exempt from forced, 
sale under the constitution and laws of the state, and that he would 
suffer irreparable loss and injury unless the said writ was granted, 

The writ of injunction was granted and bond executed. 

On exceptions filed the suit was dismissed, it appears, on the 
ground that the court had no jurisdiction. 


Baker, Archer & Clark, for appellant, cited: Alexander v. Holt, 
59 Tex., 205. 


No briefs for appellee have reached the reporter. 


Wuutr, Crier Justice.— The petition for injunction sets forth 
facts which, if true, show that the property levied on was exempt 
from execution by the laws of our state. R.S., art. 2335. 

It asked that the writ of injunction be issued by the district court 
to prevent a sale of the property so illegally seized under execution. 
The judge granted a temporary writ, but upon demurrer dismissed 
the cause, because, as the judge held, the court had not jurisdiction 
to finally hear and determine it. 

If the court in so holding meant to decide that it could not take 
jurisdiction of the suit because the amount in controversy was too 
small to give jurisdiction to the district court, then its decision is 
directly contrary to the ruling of this court in The County of An- 
derson v. Kennedy, 58 Tex., 616, and other cases which have followed 
that decision. It was there held that district courts have the power 
to issue writs of injunction in cases in which a court of chancery, 
under the settled rules of equity, would have power to issue them; 
and this without reference to the amount in controversy, under the 
express power given in the constitution. 

This being a proper case for the interposition of a court of equity 
to prevent a sale of property under execution, which the law had 
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especially exempted from forced sale, there was no doubt under the 
decision cited but that the district court had power to issue the in- 
junction regardless of the amount involved. See Alexander ». 
Holt, 59 Tex., 205. 

The district court having acquired jurisdiction by reason of the 
injunction prayed for and issued, should have retained control of 
the case until the relief to which the plaintiff showed himself enti- 
tled had been fully granted. 

The writ of injunction would be of no service to a party seeking 
its benefits, if it can be granted temporarily in a case like the pres- 
ent, but must be dismissed for want of jurisdiction so soon as that 
point is made by the adverse party. 

The right to issue a temporary injunction carries with it the right 
to have it perpetuated, so far as the question of jurisdiction is con- 
cerned. 

Where the district court has obtained jurisdiction of a cause by 
reason of an injunction, it is authorized to retain cognizance of it 
for all the purposes of the suit. The full merits of the controversy, 
as presented by either party, will be adjudicated. 

This has been so frequently decided by this court that the point 
need not be considered further than to cite some of the authorities 
in which it is determined: Chambers & Thigpen v. Cannon, 4 Tex. 
L. R., 299; Willis v. Gordon, 22 Tex., 243; Bourke v. Vanderlip, 
id., 221; Witt ». Kaufman, 25 Tex. Sup., 384. 

In this case all the relief asked upon final hearing was in effect a 
perpetuation of the injunction. This relief no other tribunal except 
the district court had the power to grant, and with this power that 
court, as we have seen, was fully vested by the constitution. 

In Chambers & Thigpen v. Cannon, supra, we held in a ease 
almost exactly like the present that the district court had the right 
not only to perpetuate the injunction already granted,. but to decree 
damages for the detention of the property taken under execution. 

That case went further than it is necessary for us to.go in the 
present, but the principles upon which it was rested are perfectly 
decisive as against the ruling of the court below in dismissing- this 
suit. 

The judgment of the district court will be reversed and the cause 
remanded, with directions to that court to proceed with this cause 
as of one over which it has full jurisdiction under the allegations of 
the petition. 

REVERSED AND REMANDED. 

[Opinion delivered May 22, 1885.] 
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Tue Puttman P. C. Co. v. Tue Srare or Texas. 


(Case No. 5147.) 


1. OccUPATION TAX —-CONSTITUTION CONSTRUED.— Construing that portion of 


the act of March 24, 1881 (Gen. Laws, p. 85), which undertakes to impose on 
“every firm, person or association of persons, owning or running any palace, 
sleeping or dining-room cars not owned by the railroad company in this 
state,” an annual tax of $2 per mile, etc., held: 

(1) The tax contemplated is not a tax on property, which under the con- 
stitution must be taxed in proportion to value; nor is it a tax on persons, 
which must be uniform on the same class of subjects, to be legal. 

(2) It is am oecupation tax. 

(3) By its terms the act applies to three classes of persons, viz.: Ist, to the 
owner of a car who runs it, or permits it to be run, on a railway; 2d, to 
others, not the owners of the railway or cars, who run them; 8d, to railway 
companies or others, who run such cars on their own roads, and as to whom 
the law imposes no tax, 

(4) The subject of an occupation tax is the thing or business done; and, 
so far as regards the business of running a Pullman sleeping car, it is the 
same whetber the car be run by the owners of the railway, and belongs to 
them, or be run and owned by those who have no interest in the railway. 
It results, that a tax imposed on one running a sleeping car over the rail- 
way of another, when the same law exempts from tax the act of running 
the same description of cars over the road of the car owner, is not a tax 
equal and uniform, but is violative of the constitution, and cannot be col- 
lected. 

(5) The fact that the railway company which owns and runs its own sleep- 
ing cars, over its own road, pays an ad valorem tax, cannot affect the 
question, 

(6) Nor can the constitutional requirement in reference to occupation taxes 
be evaded by the fact that one pursuing the occupation pays an income 
tax. Neither can it be evaded on account of the fact that an occupation tax 
is paid by the party on a business kindred to that for pursuing which the 
occupation tax is claimed. Citing Kelly v. Dwyer, 7 Lea (Tenn.), 180; Burch 
v. The Mayor, 42 Ga., 596; Hirsh v. Commonwealth, 21 Gratt., 785, and 
other cases noted in the opinion. 


2, TAXATION.— An occupation tax which is not equal and uniform, but which 


exempts one class of persons pursuing an occupation, and imposes a tax on 
others pursuing the same occupation, is unconstitutional, void, and can be 
enforced against neither class of persons, 


Arprat from Bexar. Tried below before the Hon. G. H. Noonan. 


Mason & Carr, for appellant, cited: Const. of Texas, art. 7, see. 


2; Pennito v. Petition, 7 Penn., 174; Augusta v. North, 57 Me, 
392: Mitchell v. Board, 7 N. C., 400; McQuilker v. Doe, 8 Black, 


2 
3. 


8 


J. £7. MeLeary and John D. Templeton, for the state, cited: 
Cooley on Taxation, 128; Sacramento v. Crocker, 16 Cal., 120. 
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Srayron, Associate Justicr.— The general nature and result of 
this action is thus correctly stated by counsel: 

“This suit is brought by the state of Texas, by its attorney-general, 
charging that appellant is pursuing the occupation of owning 
and running on railroads in Texas, palace, sleeping and dining-room 
cars; that on and after the 24th day of March, 1881, appellant, for 
the privilege of pursuing said occupation, became liable and in- 
debted to appellee in the sum of $2 for each mile of railroad 
in the state of Texas over which appellant’s said cars run, as 
an annual occupation tax — said cars not being owned by any of the 
railroad companies who own the railroads, claiming in the aggre- 
gate $5,000. 

“Defendant pleaded general and special demurrer, general denial, 
unconstitutionality of the law authorizing the collection of the tax 
sued for, and repeal of the law before the collection of the t ax, and 
that defendant’s cars were interstate and not liable to occupation 
tax. 

“The cause was submitted to the district judge without jury. 
The trial resulted in a judgment for plaintiff in the sum of $4,302.” 

There-are many assignments of error, some of which do not prop- 
erly arise upon the record before us, and many of the others refer to 
matters not deemed important or necessary to be considered. 

’ The first essential inquiry which arises is: Is the act under which 
the tax is claimed invalid, in so far as it affects the question in- 
volved in this case? 

The tax in question is. claimed under that part of the act of March 
94, 1881, which is as follows: 

“From every person, firm or association of persons owning or 
running any palace, sleeping or dining-room cars not owned by the 
railway company, on any railroad in this state, there shall be col- 
lected an annual tax of $2 per mile for each and every mile of any 
and all railroads in this state over which such cars may run. The 
tax herein due shall be paid by said person, firm or association of 
persons, to the comptroller of public accounts, whose receipt, under 
seal, shall be issued to the company, person or firm, certified copies 
of which shall be evidence of the payment of state tax; provided, 
that nothing herein contained shall authorize the levy of any county 
or municipal tax upon such person, firm or association of persons.” 
Gen. Laws 1881, p. 58. 

The tax contemplated by this part of the act is not a tax upon 
property, which, under the constitution, must be taxed in proportion 
to its value; nor is it a tax upon persons, which must be uniform. 
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It is a tax imposed on a named business which may be carried on 
by natural persons or by corporations within this state on property 
belonging to others; and such as is designated in the constitution 
an “occupation tax.” 

The act applies to three classes of natural persons and corpora- 
tions, distinguished by their different degrees of ownership or rela- 
tionship to the entire property with which the business is conducted, 

Ist. It applies to the owners of such cars as are named, who run 
them, or permit them to be run, on railways within this state not 
belonging to the owners of such cars. 

2d. It applies to such persons or corporations as do not have the 
full ownership of such cars, who, with right or without right to use 
them as against the owners, do run them on railways within this 
state, such persons not being the owners of the railway on which 
they are run. 

Upon these two classes the tax is imposed. 

3d. It applies to persons or corporations who own or run such 
cars on railways belonging to themselves, and upon such imposes no 
tax whatever on the business. 

The pursuit of the business,with the cars described,constitutes the 
occupation taxed, and the ownership is not made an element by 
which the amount of the tax is determined; for the tax imposed op 
the owner of such cars who runs them is no more nor less than the 
tax imposed on one who runs such cars not being their owner. 

The first and second classes referred to are evidently embraced 
for the purpose of including all who pursue business with such cars, 
except the third class, which is not subjected to the burden imposed 
on the others. 

The tax authorized by the act is essentially an occupation tax, in 
which the ownership of the cars is of no importance, except as it 
may fix the person on whom the liability is imposed. 

The constitution declares that “all occupation taxes shall be equal 
and uniform upon the same class of subjects within the limits of 
the authority levying the tax.” Const., art. 8, sec. 5. 

Under the act a railway company is not made liable for the tax 
if it uses on its own road its own or the cars of others, in every re- 
spect the same as those named in the act, and used in the same way 
and business, with like charges for the use of such cars, in addition 
to the ordinary and lawful charges for carriage, as are made by 
persons or corporations owning or running such cars on railways 
not their own. 

The inquiry arises whether a law which thus imposes a tax on 
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others than railway companies, for the pursuit of this business, 
while it exempts railway companies therefrom, does not violate the 
provisions of the constitution referred to. 

That the tax contemplated by the act is an occupation tax is too 
clear for discussion. 

Does the business done by persons or corporations owning such 
cars and running them on the roads of others, or the business done 
by persons not owning but running such cars on the roads of others, 
and business done by railway companies on their own roads with 
such cars, embrace the same class of subjects of taxation? 

The subject of taxation is the thing or business done; the occu- 
pation followed for and on account of which the tax is imposed on 
persons and corporations that pursue it. 

The business or occupation of the owners of such cars running 
them on the roads of others, and of those who are not owners but 
run such cars on the roads of others, in so far as the particular oc- 
cupation for which the tax is imposed is concerned, in no essential 
differs from that pursued by a railway company that runs its own 
cars of the same kind for the same purpose over its own road. The 
same acts and facts make the occupation in either case, and it looks 
to the same end and purpose. 

The business or occupation of the one is conducted by the same 
means as the other, leads to the same results to the persons conduct- 
ing it and to the persons accommodated by it. 

The business or occupation taxed under the act in question is 
certainly nothing more than the running of cars of a certain kind 
on railways for the purposes for which such cars are ordinarily 
used. This is the business or occupation of a railway company, in 
so far as it runs its own cars of the same kind on its own road for 
the same purposes, making a charge for the use of such cars other 
than is made for the ordinary transportation of passengers, on ac- 
count of the increased comfort and convenience to passengers 
afforded by the use of such cars. A business or occupation separate 
and apart from its ordinary business of transporting passengers; and 
on this ground only can be defended the demand or receipt of any 
sum whatever in excess of the rate fixed by law for the transporta- 
tion of passengers. 

That a railway company may pursue another business or occupa- 
tion than that taxed by the law in question cannot affect the 
question whether a business which it does pursue is the subject of 
taxation for the pursuit of which others are taxed; nor can the 
fact that it owns other property, without which the occupation in a 
given case could not be pursued, affect the question. 
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Do railway companies who run cars of the kinds named in the 
statute on their own roads pursue the same class of occupation as 
those who own or run cars of the same kind on the railways of 
others ? 

There are many classes of occupations subjected to taxation by 
the laws of this state. 

Many of these classes, however, are distinguished by the fact that 
the occupations themselves are entirely different and distinct in 
character, and in reference to such no question of classification can 
arise. 

There are, however, some occupations taxed which are very kin- 
dred in the elements which make them up, 2. e., the acts and things 
which constitute the occupation taxed. 

The person who sells liquors of given kinds in quantities less than 
a quart is held to follow an occupation separate and distinct from 
that followed by a person who sells the same kind of liquors in 
quantities of a quart and more, and upon each of those occupations 
a tax is imposed, but they differ in amount. 

Here the facts which constitute the occupation are in part the same, 
but not entirely so; and hence are held to belong to different classes 
of occupations and not required to pay the same amount of tax. 

Merchants are taxed on their occupations, but are classed in ac- 
cordance with the amount of business presumed to be done by them, 
evidenced by the extent of their annual purchases; bat while the 
occupation of any of these classes involves the acts of buying and 
selling, the extent of the former act determines the class to which 
the merchant belongs. 

Bankers, money brokers, operators of photograph or other like 
galleries, auctioneers, cotton brokers and factors, stock and bill 
brokers, and some others, are compelled to pay an occupation tax, 
ani for this purpose are classed in accordance with the population 
of the place in which they do business. In all those cases, place, 
connected with and determined by population, in which the business 
is carried on is an element in the determination of the class of occu- 
pation to which each one belongs. 

In all these classes of cases an intention is manifested to make tax- 
ation as near equal and uniform as, in the nature of things, it can 
be done, and, with a view to this end, the classification made to 
depend upon the existence of some act or fact necessary to the one 
class but not to the other; the taxes being uniformly higher or lower 
as the facts on which the classification is made to depend render it 
probable that the tax payer, from the given business, derives greater 
or less profit. 
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There is no act or fact entering into the occupation of running 
such cars as are mentioned in the statute, over the road of another, 
which does not enter into the occupation of the road owner who 
runs over his own road the same kind of cars for the same uses and 
purposes, from which the road owner can be withdrawn from the 
class on which the statute imposes the tax. 

If the things done constitute in one person or corporation the 
taxed occupation, no one doing the same things can be omitted from 
the class taxed, without a violation of the constitutional provision; 
even though the omitted or excepted person or corporation may do 
more or other things than are necessary to constitute the taxed occu- 
pation, and though that done in excess may, within itself, constitute 
a distinct occupation subject to taxation, however kindred in nature 
the occupations may be. ; 

The legislature may classify subjects of taxation, and these classi- 
fications may, as they will, be more or less arbitrary; but when the 
classification is made all must be subjected to the payment of the 
tax imposed, who, by the existence of the facts on which the classi- 
fication is based, fall within it, unless exempted under some other 
constitutional provision. 

The fact that a railway company owns the railway over which it 
runs its own, or the cars of some other person, cannot affect the 
question of classification; for such ownership is not one of the ele- 
ments on which others are placed within the class. 

A classification which would impose such a tax on the merch ant, 
banker, auctioneer, dentist, lawyer, or other person who does not 
own the house in which he pursues his occupation, while it does not 
subject to such taxation persons following the same occupations in 
houses owned by them, would at once be declared an infraction of 
the constitution which declares that: ‘“ All occupation taxes shall 
be equal and uniform upon the same class of subjects.” 

The fact that persons and corporations not made subject to the 
tax pay an ad valorem tax on the’ property which they use in con- 
nection with the occupation which they pursue cannot affect the 
question; for such tax is required of all property owners, and from 
it they cannot escape because they pay an occupation tax on the 
business in which such property is used. Davis v. The Mayor, 64 
Ga., 133; Johnson v. The Mayor, 62 Ga., 650; Kelly v. Dwyer, 7 
Lea (Tenn.), 180. 

The owners of cars made subject to the occupation tax are also 
subject to an ad valorem tax if they be residents of the state, or the 
property so situated as to make it subject to taxation within the 
state. 
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Nor can the constitutional requirement, in reference to occupa- 
tion taxes, be evaded, or its application rendered unnecessary, by 
the fact that the person or corporation pursuing the occupation pays 
an income tax; nor by the fact that an occupation tax is paid upon 
a business kindred to that on account of which the given occupation 
tax is claimed. Kelly v. Dwyer, 7 Lea, 180; Burch v. The Mayor, 
42 Ga., 596; Hirsh »v. Commonwealth, 21 Gratt., 785; Woolman », 
The State, 2 Swan (Tenn.), 353; The State v. Stephens, 4 Tex., 139, 

It is suggested, if the statute is violative of the constitutional 
provision referred to, that it should not be held void in so far as it 
imposes the tax, but that those who by its terms are exempted from 
its operation should be held subject to its provisions. 

The legislature alone can impose taxes, and determine what occu- 
pations shall be taxed; and when it imposes an occupation tax and 
expressly declares that given persons or corporations shall not be 
subjected to it, the courts have no power to declare that they shall; 
but they have the power to declare that the act by which sucha 
discrimination is made is inoperative upon those upon whom the 
burden is attempted to be imposed, because violative of the rule re- 
quiring equality and uniformity. The legislature bas changed the 
statute so as to make the tax upon the particular occupation operate 
upon all engaged in it, thus recognizing the invalidity of the act 
under which the tax in this case is attempted to be collected. It is 
unnecessary to consider the other questions presented. 

The judgment of the court below will be reversed and the cause 
dismissed. 

REVERSED AND DISMISSED. 


[Opinion delivered May 22, 1885.] 
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(Case No. 5321.) 


1, IMPROVEMENTS — POSSESSOR IN GOOD FAITH.— One who purchases Iand from 
a vendor. to whom no patent had issued, but who had contracted with the 
state for the land under a law which authorized a forfeiture on non-payment 
of instalments, and against whom a forfeiture was declared, is charged with 
notice that his vendor is not the true owner, and he cannot be such a pos- 
sessor in good faith as will entitle him to pay for improvements, as against 
a patentee from the state, who secured title after the judgment of for- 
feiture. 
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2, SamE.— No one who holds under an executory contract can recover compen- 
sation for improvements, on the annulment of the contract, on the sole 
ground that the vendor in such a contract has refused or failed to pay for 
the land as he agreed to do. 


Aprrrat from Comanche. Tried below before the Hon. T. B. 
Wheeler. 


Lindsey & Hutchison, for appellants, cited: Heirs of Gatlin v. 
Organ, 57 Tex., 11; French v. Grenet, 57 Tex., 273; Hill v. Spear, 
48 Tex., 583; Ilutchins v. Bacon, 46 Tex., 409; Dorn v. Dunham, 24 
Tex., 366; Sartain v. Hamilton, 12 Tex., 219. 


T. L. Hutchison, for appellee, cited: Hatchett v. Conner, 30 Tex., 
113; Miller ». Brownson, 50 Tex., 597; Rogers v. Bracken, 15 
Tex., 568; Harrison v. Boring, 44 Tex., 255; Dorn v. Dunham, 24 
Tex., 381; Hill v. Spear, 48 Tex., 583; Heirs of Gatlin v. Organ, 
57 Tex., 13; Acts 1874, secs. 7-9 inclusive, p. 148; R. S., arts. 4068- 
71 inclusive; Johnson v. Grown, 25 Tex. Sup., 127. 


Srayron, AssociaTrE Justice.— This action was instituted by ap- 
pellee to recover the southwest quarter of section 44, set apart to 
the Deaf and Dumb Asylum, for which he holds a patent from the 
state. 

Under the act of April, 1874 (General Laws, p. 142), this quarter 
section was purchased by John F. Falls, whose right appellee ac- 
quired by purchase; and under the same law H. W. Sublett pur- 
chased from the state the southeast quarter of the same section. 

It appears that under the field-notes of the section, through which 
Falls and Sublett claimed, the section was not divided by lines run- 
ing at right angles as required by law, and that, in consequence of 
this, land which would have been within the southwest quarter had 
the lines been run as the law required was in the southeast quarter, 
and the land so situated, embracing about four and a quarter acres, 
was sold by Sublett, and through that conveyance the appellants 
claim that quantity of the land on which improvements were made 
by themselves or those under whom they claim. 

Sublett failed to pay the instalments as they fell due on the 
quarter bought by him, and in accordance with the law the state re- 
covered a judgment against him on February 14, 1880, declaring a 
forfeiture; and a similar judgment was obtained against Falls Sep- 
tember 4, 1882. 

After these judgments were rendered, Sublett repurchased the 
southeast quarter and the appellee repurchased the southwest quarter ; 
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and in the patent issued to him the land in controversy is embraced, 
and it appears correctly so, the section being divided as required by 
law. 

There are but two questions involved in the case, and in disposing 
of them we will not follow the assignments of error. 

The appellants claim title to the four and a quarter acres of land 
claimed by them through a conveyance from Sublett made before 
the declaration of forfeiture in favor of the state. 

That judgment destroyed every vestige of claim or right which 
Sublett or those claiming under him had prior to its rendition; 
hence it is unimportant that the land in controversy may have been 
embraced within the field-notes which were sent to the general land 
office under his first purchase, even if that office had recognized 
them as correct. 

It is not shown that either Sublett or the appellants have ae- 
quired any right to the land in controversy since the judgment of 
forfeiture entered against Sublett; but under the repurchase made 
by the appellee a patent has been issued to him for the southwest 
quarter, which embraces the land in dispute, and that must be held 
to confer upon him the title. 

If the validity of the judgment declaring the forfeiture against 
Falls, whose right the appellee had acquired before that judgment, 
could be inquired into in this cause, such inquiry would be unim- 
portant, for the appellants claim no right through him. 

The appellants claim that they were possessors in good faith, and 
that they and those through whom they claim made improvements 
on the land in dispute, the value of which they seek to recover. | 

As evidence of title, appellants offered a deed made by Sublett 
to Porter in 1876, for the land in dispute, and they proposed to 
prove, in connection with the deed, that Porter entered upon the 
land immediately after his purchase and made valuable improve. 
ments thereon, and that they held under Porter. 

The court excluded this evidence, and if under the facts they 
would not have been entitled to compensation for improvements 
made, it is not necessary to consider the various objections made to 
the testimony. 

The appellants claim through a contract which Sublett made with 
the state, by which he agreed to pay the sunr fixed as the price of 
the land in named instalments; if he did this, the state agreed to 
issue to him a patent for the land, and if he failed to meet these 
instalments the law provided that his right might be forfeited and 
so declared by a judgment of a. district court. 
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The facts arose which authorized the forfeiture and it was prop- 
erly declared. 

Can one purchasing land which he knows to be held by such a 
tenure suppose himself to be the true owner? Can he be ignorant 
that the superior title is in another, and that this can be obtained 
only by a compliance with a contract purely executory, and that 
upon failure to comply a forfeiture will occur? 

Does not a person so purchasing assume the risk of failure in his 
vendor to make the requisite payments, and might he not protect 
himself by making the payments? Can such a purchaser have other 
or greater right than had his vendor? 

It is certainly true that neither Sublett, nor any one claiming 
under him, upon his failure to pay the purchase money, could have 
asserted as against the state a claim for improvements made before 
the declaration of forfeiture or at any other time, and it would be 
strange indeed if such a claim could be asserted against one holding 
directly from the state through title accruing subsequently to the 
declaration of a forfeiture, made for the very reason that the person 
making the improvement, or those under whom such person claims, 
have failed to pay for the land. 

Cases doubtless may arise in which a holder under an executory 
contract to purchase land may be entitled, as against persons hold- 
ing adversely to his vendor, to compensation for improvements made 
in good faith; and cases may arise calling for an adjustment of 
equities growing out of improvements made by a person holding 
under executory contract, as between himself and his vendor, where 
the former is not in default and there is failure of title in the latter. 

It is not, however, believed that in any case one holding under 
executory contract can recover compensation for improvements 
made, upon the annulment of the contract, on the sole ground 
that the vendor in such a contract has ‘refused or failed to pay for 
the land as he agreed to do. Allen v. Mitchell, 13 Tex., 377; Estes 
v. Browning, i1 Tex., 237. 

We find no error in the judgment and it is affirmed. 


AFFIRMED. 
[Opinion delivered May 22, 1885.] 
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Argument for the defendant in error. 





Z. T. Hurr v. Isaac B. Wess. 
(Case No. 5263.) 


1. EVIDENCE — VARIANCE.— In trespass to try title to a tract of land which con- 
stitutes a portion of a larger survey, a deed which begins the description of 
the land conveyed at a point on the north line of the survey, when by ref. 
erence to the other calls it was manifest that the south line was intended, 
was properly admitted in evidence — it further appearing that to begin on 
the north line would place the land sued for entirely beyond the limits of 
the larger tract of which it was alleged to constitute a part, and that no 
special exception to the petition, which followed the deed in its misdescrip- 
tion of the land, was taken. 

2, PLEADING — DescrRIPTION.— The description of land sued for as contained in 
the pleadings, which fails to give the course of one of the lines of the sur- 
vey, is not fatally defective, when, from the course and distance of the lines 
described, its course is rendered certain. 

3. SaME.— When a misdescription of surveys occurs in the title papers through 
which a party in trespass to try title deraigns his title, the mistake should 
be alleged in the pleading. But when this is not done, and the other calls 
in the deed correct the mistake with reasonable certainty, the objection, 
unless raised by special exception, will not be heard for the first time when 
the deed is offered in evidence. 

4, ACKNOWLEDGMENT — AUTHENTICATION.— A certificate, formal in other re- 
spects, which declares that the party whose name appears to a deed to which 
the certificate is attached, appeared ‘‘and acknowledged that ” had 
signed, sealed and delivered the same, is not sufficient. The certificate 
should have shown on its face that he, the one whose name appeared, ac- 
knowledged that he executed the same. Following Buell v. Irwin, 24 Mich,, 
152. 





Error from Hill. Tried below before the Hon. Jo Abbott. 

Suit brought by Webb against the plaintiff in error to recover 
land, described in the petition as it was in the deed offered, which 
will be seen in the opinion. 

The defendant’s pleading consisted in a general demurrer, general 
denial and plea of not guilty. No objection was made to the man- 
ifest misdescription of the land contained in the call, to begin the 
survey on the north line of a survey of which the tract formed a 
part, until the deed was offered in evidence. The certificate of ac 
knowledgment, held defective, will be found in the opinion. 


B. D. Tarlton, for plaintiff in error, cited: Welder v. Carroll, 29 
Tex., 324; Hughes v. Sandall, 25 Tex., 164; Buell v. Irwin, 24 Mich., 
145. 

A. B. McKinnon, for defendant in error, cited: Hilliard on Real 
Prop. (4th ed.), vol. 3, p. 679; Webb v. Huff, 61 Tex., 677; Chand- 
ler v. Spear, 22 Vt., 388. 
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Srayton, Associate Justice.— The description of the land sued 
for, as given in the petition, was defective in that the third call does 
not give the course of the line, but this would be corrected by the 
succeeding call, which gives the course and length of the fourth 
line, from which, in connection with the other lines called for, is 
given the course of the third line. 

It appears also that the call for the beginning corner of the tract 
of land in controversy, on the north line o® the Merriwether sur- 
vey, of which it is a part, is erroneous, but this matter was not 
called to the attention of the court by a special demurrer, and was 
not probably brought to the attention of the court by the general 
demurrer. 

The deeds offered in evidence by the plaintiff describe the land 
as follows: “A certain tract or parcel of land lying in Hill county, 
Texas, beginning at a pile of rock on north line of W. O. Merri- 
wether survey eight hundred varas north eighty degrees east from 
the southwest corner of said survey. Thence north eighty degrees 
east six hundred and forty varas to a pile of rocks on the north line 
of said survey. Thence north ten degrees west eight hundred and 
eighty-two varas to a pile of rocks in prairie. Thence south eighty 
degrees west six hundred and forty varas to a pile in prairie. Thence 
south ten degrees east eight hundred and eighty-two varas to begin- 
ning;” and when offered were objected to on the ground that they 
were void for uncertainty and inconsistent description, no parol evi- 
dence having been introduced to reconcile the inconsistency found 
in the deeds. 

The entire Merriwether tract is thus bounded: Beginning “at a 
rock whence a willow fifteen inches in diameter bears north sixty 
degrees east sixteen varas, and a hackberry four inches in diameter 
bears south eighty-six and one-half degrees east eleven and one-half 
varas. Thence north four hundred varas to the northeast corner of 
T. B. White’s three hundred and twenty acre survey, a stake whence 
a cottonwood thirty inches in diameter bears north forty-one and 
one-half degrees east twenty-five varas. Thence north ten degrees 
west three thousand five hundred and five varas to a stake, whence 
a hackberry six inches in diameter bears south eleven degrees east 
four hundred and three varas; another fifteen inches in diameter 
bears south eleven degrees east four hundred and eleven varas. 
Thence north eighty degrees east one thousand nine hundred and 
seventy-five varas, a pile of rock. Thence south ten degrees east 
three thousand nine hundred varas to a corner in prairie. Thence 
south eighty degrees west two thousand and forty-one varas to the 
beginning.” 
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There is no controversy as to the true locality of the Merriwether 
survey. 

From this description of the entire grant and of the tract in con- 
troversy, it is evident that the call to commence on the north line 
of the survey eight hundred varas north eighty degrees east of the 
southwest corner of the survey is a mistake, and that the true point 
of beginning is on the south line of the survey at the course and 
distance called for from the southwest corner. 

This is rendered evident by the fact that, to commence on the 
north line of the survey and run course and distance called for, the 
tract in controversy would lie entirely without the Merriwether sur. 
vey, of which the deeds declare it to be a part. 

Moreover, the call to commence it at a point eight hundred varas 
north eighty degrees east from the southwest corner of the survey 
clearly shows that the beginning corner is on the south line of the 
survey; for the corner called for is the same as the south line runs, 

The mistaken call to commence on the north line of the survey, 
being corrected by the other matters of description, must be disre- 
garded, and effect given to the other calls which will carry out the 
manifest intention of the parties to the deeds, and the court cor- 
rectly admitted those in evidence. 

Where mistakes of this character have been made in deeds, in suits 
of this kind, the pleadings should allege the mistake, and in this case 
it no doubt would have been alleged had attention been called to it 
by a special demurrer; but where such demurrer is not presented, a 
defendant ought not to be heard to raise the objection for the first 
time when the deeds are offered in evidence, if there be that in the 
deeds which, with reasonable certainty, corrects the mistake and 
identifies the land intended to be conveyed. 

The plaintiff, as a link in his chain of title, offered in evidence a 
deed having the following certificate of acknowledgment: 

“Srate or Texas, 
County of Brown. | 

“ Before me, W. H. Skelton, J. P., and ex officio notary public in 
and for the county of Brown, personally appeared G. I. Goodwin, to 
me well known, party to the above instrument of writing bearing 
date the 9th day of April, A. D. 187-, and acknowledged that —— 
had signed, sealed and delivered the same for the purposes and 
consideration therein stated. In testimony,” ete. 

The deed was objected to on the ground that the certificate of 
acknowledgment did not show that G. I. Goodwin acknowledged 
that Ae had executed the deed, and this objection was overruled. 

A deed though admitted to record cannot be admitted in evidence 
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" as a recorded instrument, unless it be authenticated for record in a 

manner in substantial compliance with the requirements of the 
* statute. 
6 It is necessary to a proper certificate of acknowledgment of a 
e deed or other instrument, that it should appear that the maker 
t appeared before the officer “and stated that he executed the same.” 
d R. S., 4308, 4312. 

In the certificate before us, it is not made to appear that G. I. 

e Goodwin declared before the officer that he executed the deed. 
e This cannot be inferred from the fact that he appeared before the 
r- officer and acknowledged that some person not mentioned or indi- 

cated had executed it. 
s A certificate of acknowledgment containing the same defect as 
y that in the certificate before us was examined by the supreme court 
e of Michigan, in the case of Buell v. Irwin, 24 Mich., 152, and was 
5. held insufficient. 
,, The deed should have been excluded when offered as a properly 
. recorded instrument. And for the error of the court in admitting 
e it, the judgment of the court below will be reversed and the cause 
r- | remanded. 

It is so ordered. 

‘ REVERSED AND REMANDED. 
. [Opinion delivered June 5, 1885.] 
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(Case No, 5548.) 


a 1. Evipence — VARIANCE.— Suit was brought on a contract, which on its face 
purported to have been executed “this 24th, 1880.” The written contract 
was attached to the petition, and to it appeared the name of one subscribing 

witness. The petition alleged that the contract was reduced to writing on 
i the 24th day of January, 1880. Held: 


n (1) There being no plea of non est factum, and the date of the execution 

0 of the instrument having been alleged, it was unnecessary to offer parol 

* evidence of its date. 

5 (2) In the face of such allegation, there could be no variance between the 

ze allegation and the proof. 

d (3) The variance claimed could not be material, and evidence of the true 
cate of the contract could not have operated as a surprise. 

f 1) The contract, being one the parties could enter into, was good without 
date, 

d 5) An instrument which is sued upon, if made a part of a petition, and 
filed with it for the inspection of the defendant, controls and cures any 
misdescription of it in the body of the petition. 
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Aprrat from Burnet. Tried below before the Hon. J. C. Math. 
ews, Special Judge. 

Suit was brought by Caruthers on a written contract with the 
defendant for the delivery of cattle. The contract was dated “this 
24th, 1880,” and was attached to the petition and filed with it, 
Exceptions were taken to evidence, furnished by another than the 
subscribing witness, to show the date of its execution, and also to its 
introduction in evidence on the ground of an alleged variance be- 
tween the contract offered and the allegations in the petition. 


A. 8. Fisher and Ward & Hammond, for appellants. (No brief 
for appellants on file.) 


D. W. Doom and S. A. Posey, for appellee, on variance, cited: 
Spencer v. McCarty, 46 Tex., 213; Pyron v. Grinder, 25 Tex. Sup., 
159; Greenwood v. Anderson, 8 Tex., 225; Peters v. Crittenden, 8 
Tex., 131. 


Wir, Curer Justice.— The instrument sued on having been 
attached to the petition as an exhibit, there could be no variance 
between the allegation and the proof when it was offered in evi- 
dence. ‘This is upon the ground that the instrament thus madea 
part of the petition, and filed with it for the inspection of the de- 
fendant, must control and cure any misdescription of it in the body 
of the petition.” Pyron v. Grinder, 25 Tex. Sup., 159; Spencer », 
McCarty, 46 Tex., 213. 

Besides, the variance claimed was not material, and the admission 
of the contract could not have operated a surprise on the defendants. 
May »v. Pollard, 28 Tex., 677. 

As there was no plea of non est factum filed by the defendants, 
the contract was admissible in evidence without proof of its execu- 
tion. There was no necessity for the introduction of proof to show 
the date when it was executed, that fact having been charged to 
have occurred on a certain day, and this not having been denied 
under oath by the defendants. Besides, no date was essential to the 
instrument, as it was good without one, or with the defective date 
which it seemed to bear. Bish. on Con., § 19. 

Proof on this point was therefore superfluous, and its admission 
operated no injury to the defendant, and it is therefore unnecessary 
to consider whether or not it was admissible. See May »v. Pollard, 
supra. 

There is no error in the judgment and it is affirmed 


AFFIRMED. 
‘Opinion delivered May 26, 1885.] 
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I. Il. ann W. T. Rovurn v. Wm. Caron. 
(Case No. 5517.) 


1, FRAUDULENT MISREPRESENTATIONS — PAROL EVIDENCE — MEASURE OF DAM- 
aces.— A vendor delivered a written deed with warranty of title to a flock 
of sheep. The vendees brought suit for damages, alleging that on the day 
of the execution and delivery of the deed, the vendor represented to them 
that the sheep were sound and free from all contagious or infectious diseases ; 
that the sheep were really in a diseased condition; that that fact was known 
to the vendor at the time of the sale, and that the vendees purchased the 
sheep, relying on the false and fraudulent representations of the vendor. 
Held: 

(1) That the averments of the petition showed a good cause of action, and 
to prove them by parol evidence would not infract the rule which denies the 
right to contradict or vary a written contract by parol evidence. This ques- 
tion has been fully considered by this court in. cases analogous to the present, 
and the averments found in the petition in this case held to constitute a good 
cause of action. (See cases cited in the opinion.) 

(2) That the measure of damages applied to the case, as made by the peti- 
tion (in which no rescission of the contract is sought, but damages only), 
should be the difference between the sum paid for the sheep and their value 
in the condition in which they were, with a sum, by way of damages, equal 
to interest on such sum as may be found to be that difference, from the 
time the same was paid until judgment. 

(3) That if it should appear that all the sheep were not diseased at the 
time of the sale, but subsequently others contracted the disease from such 
as were, then the vendees will be entitled to all such damages as they have 
sustained by reason of the disease being subsequently communicated to 
those not diseased at the time of the sale by contact with those so diseased, 
which will include the value of such as died from the disease, and expenses 
properly incurred in care and attention to them. 

(4) That if some of the sheep did not belong to the vendor at the time of 
the sale, the vendees would be entitled to recover the sum paid for them 
with interest thereon from time of payment. 


Arrrat from Runnells. Tried below before the Hon. Wm. Ken- 
nedy. 

Appellants’ second amended original petition alleged that about 
September 1, 1883, plaintiff bought of defendant several tracts of 
land, described in the amendment by metes and bounds, and also 
one thousand and seventy-five head of sheep, for the gross sum of 
$13,353.99, the amount to be paid in amounts, and at times, as de- 
scribed in the petition; that the one thousand and seventy-five head 
of sheep were sold and bought at the price of $3.85 per head, or 
the aggregate sum of $4,138.75. That the defendant, on the day of 
purchase, delivered his written deed, warranting title to the prop- 
erty, real and personal. That on the same day of the execution 
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and delivery of the deed (and on prior days), defendant, an experi- 
enced flock-master, and knowing plaintiffs to be inexperienced and 
without opportunity to examine for themselves, represented to 
plaintiffs that the sheep were sound, free from scab, itch or any 
other contagious or infectious disease to which sheep on the range 
in Runnells county were subject, and so represented them to be after 
plaintiffs had made inquiry of him and after he knew that plaintiffs 
only desired to purchase sheep so sound and healthy. That the 
written expressions and conditions of warranty, as contained in the 
deed of September 1, 1883, only meant and referred to, and were 
only intended by the parties thereto to mean and refer to, the title, 
and did not refer to the question of soundness or unsoundness, 
That defendant’s representation as to the soundness of the sheep 
was by him falsely, fraudulently and wickedly made with intent to 
defraud plaintiffs and induce them to make the purchase, he then 
and there knowing that the sheep were not sound or merchantable, 
but had scab or some other infectious or contagious disease which 
impoverished and hurt their condition, and deteriorated their value, 
and reduced in quantity and quality the wool produced by them. 

Plaintiffs sued for damages, charging: 

1. That the sheep were represented as sheep that would shear ten 
pounds per head at first clipping after September 1, 1883. While 
in truth and fact, because of their diseased condition, they only 
sheared seven thousand eight hundred and forty pounds, a deficit of 
two thousand nine hundred and ten pounds, at twenty cents per 
pound, to the damage of plaintiffs $582. 

2. Loss of four bucks worth $25 each, the loss resulting from 
diseased condition, damage $100. 

3. Loss of thirty ewes, same cause, at $3.85 per head, $315.50. 

4, Failure of warranty of title to twenty-two head, $54.70. 

5. Depreciated value of flock, because of their diseased condition, 
$1.35 per head, $1,450.50. 

To the sufficiency of the petition defendant excepted generally 
and specially. The court sustained the first and second special ex- 
ceptions, which were as follows: 

Ist. The petition attempted to set up a parol contemporaneous 
agreement of additional warranties to those contained in the writ- 
ten contract. 

2d. The petition attempted to vary the terms of the written con- 
tract without alleging that the same was executed through fraud, 
accident or mistake. Thesé exceptions were sustained by the court, 
and plaintiffs declining toamend, judgment was given for defendant. 









































we 











Rovurn v. Caron. 


—————————— — 


Opinion of the court. 








—— —_ 


Boone & Scarborough and Willingham & Harris, for appellants, 
cited: Wintz v. Morrison, 17 Tex., 372; Haldeman v. Chambers, 19 
Tex., 2; Brantley v. Thomas, 22 Tex., 274; Blythe v. Speake, 23 
Tex., 428; Robertson v. Smith, 11 Tex., 212; Preston wv. Breedlove, 
36 Tex., 96; 1 Parsons on Contracts, pp. 577-83; Kerr on Fraud 
and Mistake, pp. 68, 72, 100; Benjamin on Sales, vol. 1, sec. 613; 
vol. 2, secs. 921, 940; 1 Story, Equity Jur., sec. 193; 2 Kent, 479, 480; 
9 Blackstone, 451 and note; Bigelow v. Collamore} 5 Cush., 226; 
Harper v. Gilbert, 5 Cush., 417; Miller v. Henderson, 3 8. & K., 
290; Greenawalt v. Kohne, 4 Norris, 369; Barclay v. Wainwright, 
5 Norris, 191; Whiting v. Shipman, 8 Norris, 22; Hoops v. Beale, 
9 Norris, 82; Keough v. Leslie, 11 Norris, 424; Hartley’s Appeal, 7 
Outerbridge, 23; Juniata Building Association v. Hetzel, 7 Outer- 
bridge, 23; Brown v. Morange, Cent. Law Jour., vol. 20, No. 7, 
p. 136. 


Spoouts « Leggett, for appellee, cited: Benjamin on Sales, vol. 2, 
p. 821, note 13; vol. 1, sec. 202, note 1; Bruner Bros. v. Strong, 61 
Tex., 555; Stine vw. Sherk, 1 W. & S.,195; Hill v. Gaw, 4 Barr, 493; 
Kostenbader v. Peters, 80 Penn.; Wharton on Ev., sees. 920, 922, 
923, 929-932, 1014, 1019, note 2, 1033. 


Srayron, Associate Justice.—From the manner:in which this 
case was presented by demurrers in the court below, and from the 
brief of counsel filed in this appeal by counsel for appellee, it is 
probably true that the question considered in the district court was 
whether by parol evidence the warranty contained in the deed made 
by appellee to the appellants could be enlarged and made to extend 
toa warranty of the soundness of the sheep sold. 

That was not the question in the case. The question was whether 
or not the representations alleged to have been made by the appellee 
to the appellants, in reference to the condition of the sheep, were 
such, and made under such circumstances, as to amount to fraudulent 
misrepresentations, such as would entitle the appellants to rescind 
the sale, or to maintain an action, in the nature of an action for 
deceit, for damages. 

The petition alleges that the sheep were diseased, and that this 
fact was known to the appellee, who was an experienced flock- 
master, and that it was unknown to the appellants, who are alleged 
to have had no fair opportunity to inspect them, or experience from 
Which they could have detected the disease. 

It alleges that the appellee represented that the sheep were sound, 
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free from scab, itch or other contagious or infectious disease to 
which sheep of the country were subject; that this was false, and 
known to be so by the appellee; that the representations were made 
with the fraudulent intent to induce the appellants to purchase the 
sheep alter he knew that they would not purchase if they knew that 
the sheep were, as alleged, diseased. 

It is further alleged that the representations made in reference to 
the condition of the sheep were material, and that by them the 
appellants were influenced to make the purchase, which they would 
not otherwise have made, and the loss claimed to have resulted from 
the diseased condition of the sheep is clearly stated. 

There can be no doubt that the averments of the petition show a 
good cause of action, and that to prove them by parol evidence will 
not infract the rule which denies the right to contradict or vary a 
written contract by parol evidence. 1 Greenleaf, 284; Wharton on 
Evidence, 931, 932. 

This question has been heretofore very fully considered by this 
court in cases very analogous to the present, and the averments found 
in the petition in this case held to constitute a good cause of action. 
Wintz v. Morrison, 17 Tex., 372; Haldeman v. Chambers, 19 Tex., 2; 
Blythe v. Speake, 23 Tex., 431. 

The rules governing such cases are fully stated by the following 
elementary writers: 2 Benjamin on Sales, 921; 1 Benjamin on Sales, 
674, 694; 1 Parsons on Contracts, 578; 1 Story’s Equity, 190b, 193; 
Pomeroy’s Equity, 876, 899; Pollock’s Principles of Contracts, 484, 
488; Kerr on Fraud and Mistake, 53, 142. 

The general demurrer and the first and second special demurrers 
should have been overruled. 

As the appellants do not seek to rescind the contract, and only 
seek to recover damages resulting from the diseased condition of 
the sheep, we are of the opinion that the measure of damages which 
should be applied to the case made by the petition will be the dif- 
ference between the sum paid for the sheep and their value in the 
condition in which they were, with a sum, by way of damages, 
equal to interest on such sum as may be found to be that difference, 
from the time the same was paid until jadgment. The price paid 
is alleged to have been the reasonable value of the sheep had they 
been sound. 

If, however, it should appear that all the sheep were not diseased 
at the time of the sale, but that subsequently others contracted the 
disease from such as were, then the appellants will be entitled to all 
such damages as they have sustained by reason of the disease being 
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subsequently communicated to those not diseased at the time of the 
sale by contact with those so diseased, which will include the value 
of such as died from the disease and expenses properly incurred in 
care and attention to them. Wintz v. Morrison, 17 Tex., 385. 

It is alleged that some of the sheep did not belong to the appellee 
at the time he made the sale. If so, as to those, the appellants are 
entitled to recover the sum paid for them, with interest thereon 
from time of payment. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered May 26, 1885.] 


I & G. N. Ry Co. v. Wau. Kraus. 
(Case No. 5503.) 

1. WITNESS — EXPERT — MATTERS OF SCIENCE.— When one issue was, whether 
a bridge constructed by a railway company across a stream had been so 
unskilfully constructed as to cause the waters of the stream to overflow, 
unskilled witnesses familiar with the bridge structure and the facts con- 
nected with the overflow were permitted to give their opinion as to whether 
the bridge, on account of being improperly constructed, caused the damage, 
and to state in that connection the facts within their knowledge. 

2, Fact CASE.— See opinion for facts under which it was held that a judgment 
against a railway company for damages, alleged to have been caused by the 
overilow of land in consequence of its bridge being improperly constructed, 
was error, 


Arreat from Comal. Tried below before the Hon. Thomas M. 
Paschal. 

The appellee sued to recover for damages caused to his land by 
the defective construction of appellant’s bridge, whereby it was 
alleged an overflow of the stream resulted, which inundated and de- 
stroyed his growing crops. Verdict and judgment for $350. Non- 
professional witnesses were permitted to testify as to their opinion 
of the want of proper skill in the construction of the bridge, and 
this was assigned as error. 


J. D. Guinn, for appellant, that unskilled witnesses were not 
competent to testify as to their opinions about bridges, and whether 
one was properly constructed, cited: Otis v. Thorn, 23 Ala., 460; 
Weaver v. Ala. C. M. Co., 35 Ala., 176; Clardy v. Callicoate, 24 
Tex., 170; W. & W. Con. Rep., 1109, indorsing same in the case of 
Thompson v. Miller; Donnell v. Jones, 13 Ala., 510; Lincoln ». R, 
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R. Co., 23 Wend., 430; 10 Johns., 281; Mills’ Em. Dom., 180; Ab- 
bott’s Trial Ev., 586; Wharton on Ev., 509; 1 Greenl. Ev., 440; 
Thornton v. Adkins, 19 Ga., 464. 


W. 22. Neal, for appellee. 





Detany, J. Com. App.— Although there are sixteen assignments 
of error, there are only two or three questions to be determined. 

The plaintiff’s land was overflowed and his crops and fences swept 
away. He charges this to the defendant’s bridge, which, he alleges, 
was defectively constructed; that it was so built as not to allow the 
floating trees, drift, etc., to pass under it; that the channel of the 
stream was thus obstructed, causing the water to rise above its nat- 
ural level and overflow the land. 

The plaintiff introduced a number of witnesses who had lived 
many years near the stream, who were familiar with the usual rain- 
fall of the region. They stated that, after heavy rains, torrents of 
water rushed down the channel, bearing timber, trees and drift in great 
quantities. They then stated that, in their opinion, the openings of 
the bridge were not large enough to permit the passage of the drift. 

The defendant objected to the evidence, and has made it the sub- 
ject of several assignments of error. The objection is that these 
witnesses were not men of science and skill in the matter of bridge 
building, and hence should not have been permitted to give opinions. 
1 Greenl. Ev., sec. 440. Ordinarily, witnesses must state facts only, 
except in certain cases in which persons of skill and learning may 
give their opinions. There are, however, many cases in which un- 





i. 


skilled witnesses may give their opinions; and there is still another 





class of cases in which they may do so when they give, along with 
the opinions, the facts on which they are founded. <A collection of 
these cases will be found in 1 Whart. on Ev., sec. 512, note 10. 

The case of Porter v. Manuf. Co., 17 Conn., 249, resembles very 
much the one before us. In that case, witnesses who had long been 
familiar with a particular region, its streams and the rainfall, were 
permitted to give their opinions upon the question whether a dam 
across a stream had not been raised so high as to be unsafe. The 
court said; “The opinions of such persons upon a question of this 
description, although possessing no peculiar skill upon the subject, 
would ordinarily be more satisfactory to the minds of the triers than 
those of scientific men who were personally unacquainted with the 
facts of the case. And to preclude them from giving their opinions 
on the subject, in connection with the facts testified to by them, 
would be to close an ordinary and important avenue to the truth. 
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On such a question, the judgment of ordinary persons hav- 
ing an opportunity of personal observation, and testifying to the 
facts derived from that observation, was equally admissible, what- 
ever comparative weight their opinions might be entitled to, of 
which it would be for the jury to judge.” See, also, College v. Me- 
Hugh, 21 Tex., 256; Carroll v. Welch, 26 Tex., 147. The court, we 
think, did not err in admitting the evidence. 

But a more serious question arises when we come to consider 
whether the evidence is sufficient to support the verdict. Can it 
fairly be inferred from the evidence that the presence of the bridge 
caused the overflow of the plaintiff’s land? We will not stop to in- 
quire whether the flood was one so extraordinary that the defend- 
ant ought not to have been held bound to anticipate and provide 
against it. After a careful examination of the evidence we cannot 
see any reason to believe that the bridge contributed in any ma- 
terial degree to the plaintiff’s losses. From the plaintiff’s own tes- 
timony the level of his field was more than tive feet below the level 
of the top of the bridge. The engineer, Lucas, who made the plot, 
says the difference of level was more than eight feet. Only two 
persons saw the bridge on the night of the flood, for it lasted only a 
few hours. One of these was the plaintiff's witness, Marchardt. 
When he visited the bridge the water was within two feet of the 
top and rising rapidly. It was passing without obstruction through 
the bridge, and was as high below as above it. Thus at that time 
it was more than three feet deep in the plaintiff's field, according to 
his testimony, and according to Lucas its depth must have been 
more than six feet. This was some time before the bridge fell, and 
the witness says that the water continued to rise rapidly until the 
crash came. 

Hood, a witness for the defendant, watched the bridge most of 
the night. He was near it and saw it when it fell. The water rose 
rapidly, passing under it without obstruction until it reached the 
top, when the structure gave way and was swept down the stream. 
The other testimony was not inconsistent with the statements of 
these witnesses, and in the whole record we find little or nothing to 
indicate that the plaintiff was injured by the presence of the bridge. 
There is no proof whatever that the stone fence was broken by the 
floating timbers after the bridge had fallen. Reluctant as we are to 
interfere with the verdict of a jury, we feel constrained to recom- 
mend that the judgment be reversed and the cause remanded. 


REVERSED AND REMANDED. 


~ 


[Opinion adopted May 29, 1885.] 
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F. H. Ayers v. A. J. Harrrs. 
(Case No. 5545.) 


1, SURVEY — CHARGE OF couRT.— If the footsteps of the surveyor who made 
a survey, the true locality of which is in issue, can be traced by the objects 
called for by him in his description, it is not important to determine which 
corner was first established by him on the ground. 

SAME.— In seeking to ascertain the true locality of a survey which was actu- 
ally made, controlling importance cannot be given to the corner first de- 
scribed as the beginning corner in the grant, especially in a case where the 
surveyor had testified that he really began the survey at a different corner, 
and ran the lines on the ground, reversing the courses described in the grant, 
In such a case it is not error to instruct the jury that if, by reversing the 
calls and tracing the lines in a different direction from that called for in the 
field-notes, they can more nearly harmonize ali the calls of the grant, it is 
their duty to do so, 

3. CASE DISTINGUISHED.— This case distinguished from Phillips v. Ayres, 45 Tex., 

60i. 

4, SURVEY — CHARGE OF CoURT.— When the court has carefully instructed a 

jury as to the comparative dignity and force of calls in the grant describing 
a survey, the locality of which is in dispute, it is not error to instruct them 
that, if they cannot identify any designated corner from the evidence, it is 
their province to fix the lines of the survey (in subordination to the general 
rules which the court has described) in such a way as will most nearly har- 
monize the calls with known corners and marked lines identified, before 
them by evidence. i 


9 
~s 





5. SAME— CHARGE OF CoURT.— When the river front of a survey was ascer- 
tained, and its upperand lower corners identified, see statement and opinion 
for facts which rendered it improper for the judge to charge the jury that, if 
they could not fix the locality of the back line with reasonable certainty, 
they should locate it so as that the survey would embrace the number of 
acres called for in the grant. 

6. SAME— CALLS IN A GRANT IDENTIFYING LAND.— When two corners of a sur- 
vey are found and identified, being the upper and lower corners of the sur- 
vey bordering on a stream, it is error to charge the jury that they may 
locate the back line with reference to the area of land which the grant, if 
properly located, should contain, in disregard of the distances called for in 
describing the side lines, in the event they could not fix the disputed por- 
tions of the lines with reasonable certainty. 

7. SURVEY — CALLS IN A GRANT.— A grant was located on a river, the upper 
and lower corners of which on the river were identified. The back or north 
line of the survey could not be identified by finding either the northwest 
corner, which was the second ¢orner called for in the grant, or by certainly 
identifying the northeast corner by the objects called for; but a marked line 
was found on the proper course of the east line, prolonged beyond the dis- 
puted northeast corner, The first line called for im the grant was the west 
line running back from an established corner on the river. Held, that the 
jury should have been instructed that if they could not fix the northeast 
corner, nor the north or back line, by any marks or monuments, then they 
should fix it by courses and distances of the first and second lines of the sur- 

vey, except that the second or back line should be extended so as to meet 
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the recognized east line as extended beyond the disputed northeast corner. 
Such a charge harmonizes with the rule that course controls distance, and 
that course and distance control quantity. Following Ayers v. Watson 
(Federal Reporter, March 3, 1885). 


Arreat from Bell. Tried below before the Hon. B. W. Rimes. 

This suit was brought by the appellant to recover of the defend- 
ants the land described in his petition, originally granted in 1833 by 
the Mexican government to Maximo Moreno, as eleven leagues situ- 
ated in Bell county, of which appellant alleged he was the owner. 
The appellees claimed title in hostility to the boundaries of the 
Moreno grant as alleged by the appellant, and they set forth 
specifically the several tracts by them claimed respectively by virtue 
of locations, surveys and patents, junior to the Moreno grant, and 
asked affirmative judgment therefor respectively. 

The cause was submitted to a jury, verdict for defendants, and 
judgment rendered thereon against the appellant. 

Enough of the facts to understand clearly the opinion will be 
found stated in it. To give even a synopsis of the voluminous 
evidence would not aid in understanding the opinion. 

The Maximo Moreno survey is located on San Andres or Little 
| river. A sketch of the survey will be found in the report of the 
case of Ayers v. Lancaster, which follows this. 


C. L. Cleveland, for appellant, cited: Ayres v. Watson, decided 
by U.S. Sup. Ct., October term, 1884; Stafford v». King, 30 Tex., 
273; Welder 2 oer 34 Tex., 44; George v. Thomas, 16 La 85; 
Bolton v. Lann, 1 : Tex. 96; Bass v. Mitchell, 22 Tex., 285; Buford 
v. Gray, 51 Tex., 831. Booth v. pak wars: 26 Tex., 4: 36; Ander- 
son v. Stamps, 19 Tex., 465; Doe vw. King, 3 How. (Miss.), 125; Gil- 
christ v. McLaughlin, 7 Ired., 310; Tyler on Boundaries, 201, 207, 
208, 285, 803; Ring v. King, 4 Dev. & Bat., 164. 





A. J. Harris and Goodrich & Clarkson, for appellee, cited: Phil- 
lips v. Ayres, 45 Tex., 602; Stafford v. King, 30 Tex., 257; William- 
son v. Simpson, 16 Tex., 439; Urquhart v. Burleson, 6 Tex., 502; 
Booth v. Upshur, 26 Tex., 64. 


L. J. Farrar, Spectra, Juper.— This was an action of trespass 
to try title instituted by the appellant on May 10, 1881, against 
the appellees. The appellant deraigns his title from the state of 
Coahuila and Texas, under a grant to eleven leagues of land issued 
to Maximo Moreno on the 8th of October, 1833, and now situated 
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in Bell county. The several defendants claimed title by virtue of 
janior locations and grants; and in addition to their pleas of “ not 
guilty ” they severally pleaded their titles specially, and claimed dis. 
tinct and separate tracts of land described in their answers respect- 
ively, and prayed judgment therefor. Before the trial of the cause 
in the court below an agreement was made by the appellant and ap. 
pellees which eliminated from the controversy all questions regarding 
the validity of the title or titles relied upon on both sides, and it was 
stipulated that the appellant held a complete chain of transfer to 
the Moreno title, and that the several defendants had title to the 
several tracts of land claimed by them respectively, and it was agreed 
by the parties that the question between the plaintiff and defend- 
ants was as to the locality and position of the north boundary line 
of the Moreno grant. 

The effect of this agreement was that if the back or north line of 
the Moreno grant should be found to be located sufficiently far 
north to include within its limits the junior grants of the defend- 
ant’s, judgment should be rendered for appellant, his title being 
the older and superior; but otherwise judgment should be rendered 
for the defendants; or, in other words, the issues were narrowed 
down to a simple question of boundary of the Moreno grant on 
its north or back line. 

Under this agreement the cause was tried and judgment was ren- 
dered in favor of the defendants, and the appellant brings the case 
to this court for revision. 

Thirteen errors are assigned, but only the first, third, fifth, sixth 
and twelfth errors are discussed in appellant’s brief, and these only 
will be noticed. 

The first assignment of error is that the court erred in its charge 
in stating to the jury: “It is a matter of no consequence what 
corner or line of the survey was first made.” 

The respect in which this is error is not pointed out by the assign- 
ment. It does not give undue prominence to either the beginning 
or closing corner in the effort to discover where the boundary lines 
of the survey actually are, and when considered in connection 
with its context it will be seen that the charge objected to was not 
improper. The entire sentence of which this assignment is a part 
reads thus: ' 

“It isa matter of no consequence which corner or line of the 
survey was first made; but the question is, Did the surveyor mark 
the boundaries or corners defining the land intended to be conveyed, 
and does the title describe the boundaries and corners in such a 
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manner that they can now be found on the ground and identified 
as the true boundaries and corners of the land described in the 
title?” 

We are unable to perceive the objection to this charge. It simply 
explains the duty of the surveyor in making his survey, in order to 
segregate any given piece of land from the public domain, and 
should he do less, he would fail to accomplish his design and fall 
short of his duty. This charge could not injuriously affect appel- 
lant. 


— | we 


The third assignment of error is that the court erred in giving 
this instruction to the jury, viz.: ‘In order to reconcile or eluci- 
date the calls of a survey in seeking to trace it on the ground, the 
corner called for in the grant as the beginning corner does not con- 

trol more than any other corner actually well ascertained, nor are 
you compelled to follow the call of the grant in the order said call 
stands in the field-notes there recorded; but you are permitted to 


reverse the calls and trace the lines the other way, and you should 


do so whenever, by so doing, the land embraced would most nearly 
: harmonize all the calls and the objects of the grant.” 

: To make more apparent the necessity of a charge upon this sub- 
) | ject, it is proper to examine the record. The testimony of F. W. 


Johnson, the surveyor who originally surveyed the Moreno grant, 
in 1833, and of Wm. Duty, one of the chainmen, is to the effect 


} that they established the beginning corner on the left margin of the 
San Andres river below the point where the Lampasas enters said 
) river, at a pecan with bearing trees described in the field-notes, and 


then ran the west line (the south line being coincident with the 
meanders of San Andres river, which had been previously traced 
} | for a base or front line), then the north line, and then the east line 
back to the San Andres river. The evidence develops the fact that 
Johnson in the year 1860 had testified in the’case of David Ayers 
v. Thos. Lancaster, then pending in the district court of Bell county, 
that in 1833 he commenced the survey of the Moreno grant at its 
: southeast corner on San Andres river and ran its east line first, thus 
reversing the calls of the original field-notes. The evidence also 
shows that different surveyors at different times had endeavored to 
; find and establish upon the ground the lines run and made originally 
by Johnson, and that some of them had made these experimental 
) surveys by beginning at the southeast corner on the river. In view 
| of this evidence we think the charge complained of was a proper 
| one to be given to the jury, if it was not necessary. The propriety 
of a charge must be determined by the evidence adduced upon the 
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trial. See Case v. Jennings, 17 Tex., 662; Norvell v. Oury, 13 Tex,, 
32; Davis v. Loftin, 6 Tex., 489. 

But we understand the rule laid down in this charge to be the 
law, and to furnish ordinarily a safe guide to ascertain the locality 
of boundary lines which are in dispute. See Phillips v. Ayres, 45 
Tex., 601; Ayers v. Watson, Sup. Ct. U. S., in Federal Reporter of 
March 30, 1885. 

The present case differs materially from the two cases just cited 
in this important particular: that the evidence of Johnson and Duty 
both shows that all the lines of the Moreno grant were actually 
traced and measured upon the ground, while in the case of Phillips 
v. Ayres there was no such proof, and the west and north lines 
were treated in the opinion of Judge Moore in that case as lost 
lines, or at least as lines that had not been found; and in the later 
case decided in the supreme court of the United States the evidence 
was that Johnson marked without measuring the east line of the 
grant, from the northeast corner to the southeast corner on the 
river. 

If it is permissible to reverse the calls and trace the lines a dif. 
ferent way from that indicated in the field-notes, in cases where 
the proof shows some of the lines were not actually run upon thes 
ground, but their length was determined by estimation or calcula. 
tion simply, it seems to us it is infinitely less hazardous to adopt 
such arule in a case where all the lines are shown to have been 
actually measured by the surveyor who made the original survey. 
The object of all rules which have been formulated by the courts 
for locating, fixing and determining boundaries has been to ascer- 
tain and dinoor er, if possible, the footsteps of the surveyor, and in 
this way identify the survey that was actually made, and it is ap- 
parent that a charge which prescribes such a rule for the conduct of 
the jury can lead to no mischievous results. We conclude, there- 
fore, that the charge complained of in the third assignment is not 
obnoxious to the objections urged by appellant. 

It is insisted in the fifth assignment of error that the following 
charge to the jury was misleading and erroneous: “That if the 
evidence does not satisfy your minds that the two hackberries (said 
to have been found by Sam Bigham on the east line, designated as 
‘McMillen’ or ‘Bigham’ or ‘ Hackberry’ corner), if found, are the 
ones called for and marked by the original surveyor (as the north- 
east corner of the Moreno grant), you will, from the whole proof, so 
fix the unmarked or disputed lines cailed for in the grant as in your 
judgment most nearly harmonizes the calls within the known cor- 
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ners and marked lines, and if from the evidence you fix these lines 
so as to include all or any of the lands in controversy, you will find 
for plaintiff; otherwise for the defendants.” 

If this charge stood alone and unqualified by other charges there 
might be some force in the objection urged; but the.court had al- 
ready informed the jury that they should follow in the footsteps of 
the surveyor, and that a call for course and distance generally yields 
to calls for artificial objects, such as blazes and hacks upon line and 
bearing trees, and marked corners, etc., and calls for artificial ob- 
jects yield to natural objects, such as rivers, creeks, ravines, springs, 
etc., and that they should be governed by these general rules. 

We do not think the charge complained of left the jury to disre- 
gard these rules and fix the unmarked or disputed lines, from the whole 
proof, as their fancy or caprice might suggest, but it required that 
they should fix the lines in subordination to these general rules in 
such a way as in their judgment would most nearly harmonize the 
calls with the known corners and marked lines. This is in accord- 
ance with rules repeatedly recognized by this court. See Stafford ». 
King, 30 Tex., 257; Booth v. Strippleman, 26 Tex., 441; Booth »v. 
Upshur, 26 Tex., 70. 

The charge must de taken as a whole, and if it appear that any 
part of it taken separately is improper, it is not sufficient cause for 
reversal unless it should also appear from the statement of facts 
that the jury may have been misled. See Able vw. Lee, 6 Tex., 427. 

We come now to a consideration of the sixth assignment of error, 
omitting the twelfth assignment, which was that the court erred in 
overruling the plaintiff's motion for a new trial. The sixth assign- 
ment is that “the court erred in charging the jury as follows: If 
you are not able to fix the disputed portions of the lines with rea- 
sonable certainty, you may, taking the river as a base, so extend the 
eastern and western lines from the admitted corners on the river, so 
that a line run north seventy degrees west, or south seventy degrees 
east, connecting the extremities of said lines, as will embrace eleven 
leagues of land; and if said back line so run would not include any 
portion of the land claimed by defendants in controversy, you will 
find for the defendants.” 

In giving this charge to the jury we think there was error. We 
might safely rest our conclusions upon the opinion of the supreme 
court of the United States in the case before referred to of Ayers v. 
Watson, in which Justice Bradley, speaking for this court, says: 

“It stilt remains to consider the correctness of that part of the 
charge given which was excepted to by the defendants (the charge 
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referred to being identical with the one quoted above and in refer. 
ence to the same grant). The substance and effect of it was that if 
the jury were not able to fix the disputed lines, or the disputed por. 
tions of the lines, with reasonable certainty, they might locate the 
back or northerly line so as to embrace eleven leagues between it and 
the river, and between the east and west lines as acknowledged by 
the parties. This was allowing the jury to make the location of the 
back line depend on the quantity of the land inclosed, if they could 
not fix it from the evidence. In this we think there was error in 
the charge. The whole context immediately connected with the 
passage excepted to was in substance this: that if the testimony 
satisfied the jury that the two hackberries discovered were identical 
with those called for in the grant, the back or north line must start 
from or end with ¢hem, running in a course north seventy degrees 
west or south seventy degrees east; but that if the testimony did 
not satisfy them as to the identity of the trees, then they must fix 
the unmarked or disputed lines so as most nearly to harmonize the 
calls with the known corners and the undisputed line (that is, the 
east line). If the jury were not able to fix the disputed lines or the 
disputed portions of lines, then they might resort to quantity; that 
is, locate the back line between the two recognized side lines so as 
to take in eleven leagues. Now it seems to us that the jury should 
have been told that if the testimony was not sufficient to identify 
the two hackberries with those called for in the grant, and could 
not fix the northeast corner nor the back line by any other marks 
or measurements, then they should fix it by the courses and dis- 
tances of the first and second lines of the survey, except that the 
second line should be extended so as to meet the recognized east 
line as marked and extended beyond the hackberries. This would 
have been in accordance with the rule that course controls distance, 
and that course and distance controls quantity, which is correctly 
laid down in Stafford v. King, 30 Tex., 257, and Welder v. Hunt, 34 
Tex., 44.” 

In addition to the reasons assigned by Judge bradley for revers- 
ing the case of Ayers v. Watson, let us examine for a moment the 
facts appearing in the record in the case now before this court, for 
the purpose of pointing out the impropriety of the charge in ques- 
tion. The contest in this case was, as before stated, the true local- 
ity of the north line. It will be remembered that Johnson’s field- 
notes, in describing this north line, call to cross Cow creek at eight 
thousand varas from the northwest corner of the grant, and the 
principal branch of this stream at ten thousand six hundred varas, 
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and to terminate at twelve thousand five hundred and eighty varas 
at two small hackberries. It is admitted on both sides that the 
southwest and southeast corners of the grant have been found, and 
that the east line is marked from the river San Andres on the course 
of this line as far as the distance called for in the grant. 

A witness, Turner, testified that on the line claimed by the ap- 
pellees (and Turner was a practical surveyor) as the true north line 
of the Moreno grant, which is known as the McMillen line, he found 
a large elm tree marked with a blaze, standing about midway be- 
tween Big Eim and Cotton Wood creeks in the prairie, and near 
Little Elm creek an old gum elastic tree blazed, and on William- 
son’s branch a willow tree fifteen inches in diameter with a blaze on 
it. On the line which appellees insist is the real north or back line 
of the survey, it is found that it crosses Cotton Wood (or Cow) 
creek at about eight thousand five hundred and ninety varas, while 
if the north line should be where appellant claims it to be, a line 
run south seventy degrees east from the northwest corner would 
cross Little Elm creek at two hundred or three hundred varas from 
the northwest corner, and Cotton Wood creek at between three 
thousand and four thovsand varas from said northwest corner. 
Turner also testified that he traced a line running north twenty de- 
grees east from the McMillen or hackberry corner, a distance of 
nearly four thousand varas, and that in this distance he found five 
or six trees marked with old blazes. This is on the east line 
projected beyond and north of the hackberry corner. He says he 
found some trees with old blazes on the line as claimed by appellant, 
and that at the point of intersection of this line with the east line 
prolonged about four thousand varas north twenty degrees east 
beyond the hackberry corner, he found some rotten hackberry 
wood, and near this point there were several hackberry stumps. 
To adopt the place where the two hackberries stood as the north- 
east corner, there would be an excess in the grant of fifteen thou- 
sand acres, and an excess of twenty-four thousand acres if the 
northeast corner should be fixed at the point where appellant 
claims it to be; and these estimates are based upon the assumption 
that the San Andres river, between the southwest and southeast 
corners, is a straight line, which is extremely improbable. It is 
probable that these estimates of excess are too small, and that on 
account of bends made in the river between the southwest and south- 
east corners, there is a greater excess of land embraced within the 
limits of this grant than either of the above estimates would indi- 
cate, the excess depending, of course, upon the locality of the north 
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line, and whether the bends in the river are northward or south. 
ward. However this may be, upon the hypothesis that the river 
line was a straight line, the least amount of excess this grant is esti- 
mated to contain is fifteen thousand acres, and this was a fact in 
proof before the jury and not denied or disputed. The field-notes 
also show that the east and west lines are not parallel to each other, 
but are constantly converging toward each other at the rate of a 
little over sixty-seven varas per mile. The proof shows that this 
grant has a front of thirteen thousand eight hundred and twenty- 
six varas, while the proper front of an eleven-league grant is thir- 
teen thousand seven hundred and fifty varas, having an excess on 
its front or south line upon the river of seventy-six varas. Now 
with the evidence before the jury in reference to the McMillen north 
line, with its calls for natural objects (the crossings on the streams), 
and the testimony in reference to the locality of the hackberries, 
and the blazes found on the trees on this line, all tending more or 
less persuasively to fix this as the north line, and with the testimony 
about the blazed line running north twenty degrees east about four 
thousand varas beyond the hackberry corner, or the northeast corner, 
as claimed by appellees, and the blazed trees found on the exterior 
north line, which appellant claims to be the true north line, it was 
error to tell the jury they could determine the lines and boundaries of 
this grant by allowing it an area of two hundred and seventy-five mill- 
ion square varas, for this was in effect the charge. While area might 
be resorted to under some circumstances and in exceptional cases, 
the proof made the charge upon this subject inapplicable in the 
present instance. It was in effect to tell the jury that they might 
disregard the superior and controlling calls of the grant, and rely 
on the least certain of all modes of determining its boundaries by 
having reference to its quantity of acres or area. 

A charge, as has been said before, must be framed with reference 
to the facts in proof before the jury, and we conclude that there is 
nothing in the record of this case from which a resort to quantity or 
area can ever become necessary in order to fix the north or back 
line of this grant, but everything to forbid recourse to this unsatis- 
factory means of ascertaining its linesand limits. Stafford v. King, 
30 Tex., 257; Welder v. Hunt, 34 Tex., 44; Hawkins v. Nye, 59 
Tex., 97. 

If the north line should be established where the appellees claim 
it should be, there is an admitted excess of fifteen thousand acres in 
this grant. Yet the instruction would leave the jury to fix this line 
south still of the line which appellees themselves insist is the north 
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line. With the proof before the jury, when the irregular configura- 
tion of the grant is considered, we are unable to see how they could 
have proceeded intelligently and successfully to determine where 
the lines should be under this instruction. 

The charge of the learned district judge who tried this cause in 
the court below is in our opinion otherwise faultless, but for the 
error pointed out, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered June 1, 1885.] 





I. H. Ayers v. Careponra P. LAncAsrTer. 
(Case No. 4698.) 


1, PRACTICE IN DISTRICT COURT.— An admission of the plaintiff's cause of action 
as set forth in the petition, except as it is attempted to be defeated by facts 
pleaded in defense, which constitute, if true, a good defense, must, in order 
to entitle the defendant to open and conclude the evidence and argument, 
be entered of record. 

SURVEY — CHARGE OF COoURT.—In acase involving the true location of the 
disputed lines of a survey, the effort should be to ascertain as near as prac- 
ticable from the evidence what was done on the ground by the surveyor 
who made the survey, and in doing this it is not important to determine 
which line was first run or which corner first established. 

3. CHARGE OF COURT — SuRVEY.— In such a case a charge which declared to the 
jury that it was a matter of no consequence who made the survey, in a case 
where the surveyor was himself a witness, was error, inasmuch as it might 
tend to affect the credit to be given to his evidence. R. S., art. 1317. ' 

SamMe.—In a case involving the boundary of a survey, the court having 
charged the jury to follow the footsteps of the surveyor where they could 
be found with reasonable certainty, and only to regard course and distance 
called for in the survey, so far as the same would not be in conflict with 
actual traces and measurements made upon the ground, it was not error to 
further instruct them that “it isas lawful and persuasive to reverse courses 
as to follow them in the order given in the title.” Following Phillips v, 
Ayres, 45 Tex., 607; Pearson v. Baker, 4 Dana, 321, and 4 Monroe, 32. 

SamMe.— When all the lines of a survey were actually run and measured on 
the ground, then in ascertaining its boundaries the calls may be reversed, 
otherwise they should not be. 

. SAME.— The evidence showed that the western and northern lines of a survey 
were actually run and measured on the ground in making the original sur- 
vey, and the southeast corner was identified. Held, that it would not be 
proper to ascertain the true location of the northeast corner by reversing 
the calls and measuring distance on the east line from the southeast corner, 
if the east line was not actually run and measured. 
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7. SamMe.— Whether any or all the lines of a survey were actually run upon the 






ground in making the original survey is a question of fact which should be 
submitted to the jury. 


8. SURVEY — DIGNITY OF CALLS.— When the true locality of the north or back 
















line of a survey fronting on a river was the matter to be ascertained, it wag 
not shown that the east line had been originally run by the surveyor. The 
southwest and southeast corners on the river were clearly established, In 
the field-notes of the survey there were several calls for natural objects be- 
sides those at the river corners. Held, that it was error to instruct the jury 
that the true northeast corner (at which the trees called for to identify it 
could not be found) should be established by measuring (reversing the course) 
on the east line the distance called for in the field-notes, from where that 
line crossed a stream, to the northeast corner. Especially was this error 
when it involved a disregard of a marked east line extending beyond the 
corner, as it would have been thus established by charge of the court and 
of other measurements and marked lines. 


Apprat from Bell. Tried below before the Hon. B. W. Rimes. 

The following sketch gives an approximately accurate idea of the 
Maximo Moreno survey, the true location of which was the subject 
of controversy : 
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Beginning Corner. 
22960 varas. 


«N 
eo. 





A N. W. corner as claimed by defendant. 
B N.E. corner as claimed by defendant. 

C Hackberry corner as claimed by plaintiff. 

D Point where distance ends from 8. E. corner. 
L and M Undisputed corners. 
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On the 29th-day of August, 1877, appellee filed her petition in 
the district court of Bell county, in an action of trespass to try title 
against appellant and others to the tract of land set forth in plaint- 
iff's petition. The defendants answered by a general denial and 
plea of not guilty. Verdict and judgment against all the defendants, 

In the spring of the year 1833, Francis W. Johnson, colonial sur. 
veyor for Austin & Williams, located and surveyed eleven leagues 
of land in what is now Bell county, for Maximo Moreno. That he 
returned the field-notes to the proper officer, and upon the survey 
as he made it the title was issued. The field-notes in the grant read 
as follows, according to the report of the surveyor, which is as in 
the title: “Senor Alcalde and Commissioners: The land surveyed 
by me in virtue of the foregoing decree from you for the attorney 
of the citizen, Maximo Moreno, is situated on the left margin of the 
river San Andres, below the point where the creek called Lampasas 
enters said river on its opposite margin, and it has the lines, limits, 
boundaries and landmarks following, to wit: Beginning the survey 
at a pecan (nogal) fronting the mouth of the aforesaid creek, which 
pecan serves as a landmark for the first corner, and from which one 
hundred and forty varas to the north, fifty-nine west, there is a 
hackberry twenty-four inches in diameter, and one hundred and fifty 
varas to the south, thirty-four west, there is an elm twelve inches in 
diameter. A line was run to the north, twenty-two east, twenty- 
two thousand nine hundred and sixty varas; planted a stake in the 
prairie for the second corner. Thence another line was run to the 
south, seventy east; at eight thousand varas crossed a branch of the 
creek called Cow creek; at ten thousand six hundred varas crossed 
the principal branch of said creek, and at twelve thousand five han- 
dred and eighty varas two small hackberries serve as landmarks for 
the third corner. Thence another line was run to the south, twenty 
west, and at three thousand five hundred and twenty varas crossed 
the said Cow creek, and at twenty-six thousand four hundred varas 
to a tree (palo) on the aforesaid margin of the river San Andres, 
which tree is called in English box alder, etc. . . . Thence fol- 
lowing up the river by its meanders to the beginning point, and 
comprising a plain area of eleven leagues of land, or two hundred 
and seventy-five million square varas, etc. (Signed. ] I. W. Jobn- 
son.” 

The principal witnesses who testified for defendants in regard to 
the true locality on the ground of the lines and corners of the 
Maximo Moreno grant, as originally established by the colonial sur- 
veyor, were: Francis W. Johnson, who was the colonial surveyor, 
his chain carrier, Wm. Duty, and W. T. Rucker and J. W. Turner. 
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Johnson testified, in substance, that he was the party who made the 
survey as it was titled by order of the empresarios Austin & Will- 
jams; that he ran the lines and established the corners precisely as 
claimed by defendants. Wm. Duty testified that he carried the 
chain for Johnson when he made the survey; he also testified that 
in April, 1881, he went again over the ground with the county sur- 
veyor of Bell county; that he visited the place known as the Big- 
ham corner (which is the northeast corner, as claimed by plaintiff) ; 
he was positively certain that Johnson and his party did not make 
the northeast corner there; that he remembers particularly about 
that corner, because there he was troubled by Indians. J. W. Tur- 
ner, county surveyor of Bell county, testified, in substance, that he 
commenced at the northwest corner as established by course and 
distance from the beginning corner (which is the northwest corner, 
as claimed by defendants); that he then ran the north line; that 
when it ran through timber, he found old blazes on the trees, which 
was the surveyor’s mark under the Spanish government; that he 
then ran the east line from the southeast corner; found old blazed 
trees on the east line, apparently as old as any on that line, north 
of the hackberry corner; the last blaze he found was within a few 
feet of where the north line, as run by him, extended (which is the 
north line as claimed bv defendants), would cross the east line, and 
at the intersection of the two lines, per a northeast course, he found 
the remnants of a decayed hackherry tree, ete. W.T. Rucker testi- 
fied, in substance, that to begin the survey at the beginning or south- 
west corner (which was admitted by all parties to be found and 
identified on the ground), and to make the survey as called for in 
the grant (which is as claimed by the defendants), all the land 
claimed by plaintiffs would be included in the grant; but to com- 
mence the survey at the last or southeast corner, and reverse the calls, 
the land claimed by plaintiffs would not be included in the grant. 
R. P. Bigham, a witness for plaintiffs, testified nothing in contradic- 
tion of the foregoing; he stated, among other things: “In the 
spring of 1880 I did find several trees marked beyond said trees 
(northeast corner as claimed by plaintiffs); all late surveys are 
marked with hacks, Eleven-league surveys are marked with d/azes.” 

The above is but a small portion of the great mass of evidence in 
this case; other facts will be found in the opinion. 


X. L. Saunders, for appellant, cited:* RB. 8., art. 1318; 20 Tex., 
215; 26 Tex., 328, 329; 25 Tex., 621; Stroud v. Springfield, 28 





*It is regretted that the concise and clear printed argument of appellant can- 
not appear. 
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Tex., 649; Welder v. Carroll, 29 Tex., 332 to 335; 9 Tex., 372, 499, 
537; 6 Tex., 492; 4 Tex., 252; 15 Tex., 507; 19 Tex., 312; 22 Tex, 
187; 4 Tex., 455; 9 Tex., 428; 14 Tex., 592; 12 Tex., 418; 90 
Tex., 118; 28 Tex., 101; 28 Tex., 566; 27 Tex., 490; 9 Tex., 502; 
20 Tex., 728; 24 Tex., 543; 3 Tex., 142, 147; 27 Tex., 438. 


Goodrich & Clarkson, for appellee, cited: RK. S., art. 1299; Stroud 
v. Springfield, 28 Tex., 649; Phillips v. Ayres, 45 Tex., 601. 


Gro. T. Topp, Spectan Juper.— The issue presented in this cause 
is the same as that discussed in the case of Phillips v. Ayres, 45 
Tex., 601, and involves the true lines and extent of the Maximo 
Moreno eleven-league grant of land, located in 1833 within the lim- 
its of what is now Bell county, Texas. 

A material difference appears in the record of facts between this 
case and that of Phillips ». Ayres. In this case there is affirmative 
evidence, by both the original surveyor and his chainman, to the 
effect that the western and northern limits of the survey were in 
fact run and measured on the ground by the surveyor. 

The facts in this case appear to be identical with those shown by 
the record in the case of Ayres e¢ al. v. Watson, recentiy decided by 
the supreme court of the United States. See Sup. Court Reporter, 
vol. V, part 16, p. 644. 

There are, it is true, many strong facts and circumstances shown, 
which before a jury might make it very questionable whether either 
the west or north line was in fact actually measured by the sur- 
veyor in making the original survey; and equally as strong facts 
tending to show that the east line was in fact so measured. 

There is also proof, somewhat conflicting, as to the true location 
of the hackberry landmark called for in the grant as the northeast 
corner. These facts must be determined by the jury, and then, 
according to proper legal rules, the north line must be fixed. In 
the consideration of the charge of the court below as applied to the 
facts in this case, and of the weight and force to be given a line 
actually measured in the original survey, if one can be shown, over 
a line not actually measured, but only estimated, it becomes im- 
portant to note the testimony appearing in this case as to the iden- 
tity and length, by actual measurement, of the western boundary 
line. 

If clearly identified and shown to have been actually ran and 
measured on the ground by the surveyor, this line would become 
only second in importance and controlling force to an artificial or 
natural object or landmark equally well identified and established; 
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and of greater force, perhaps, than such landmark, concerning the 
identity and location of which there is uncertainty or conflict in the 
proof. 

In examining the assignments of error we find that the first is 
too general and indefinite to be considered. See Rule 26, Supreme 
Court. 

The remaining assignments all attack the charge given by the 
court below to the jury, and complain of error in refusing to give 
the special charges asked, and in refusing a new trial. 

The second, third and fourth assignments complain: 1st. That 
the court fixed the burden of proof on the defense in respect to the 
main issue involving the true locality and extent of the Moreno 
grant; and second, after so fixing the onus, in refusing to allow the 
defendants to open and conclude the case. 

In this the court did not err; because the defendants failed to 
bring themselves within the requirements of rule 31, laid down for 
the government of district courts in the trial of causes. And while 
they may have virtually admitted the survey and location of the 
plaintiffs certificate as well as her ownership, yet they failed to 
enter such admission of record, and the location and survey of her 
certificate was affirmatively proved by the plaintiff. 

The effort of the defendants was, under a plea of not guilty 
simply, to prove affirmatively such a location for their admittedly 
superior title, as would cover and include plaintiff's land where 
she had alleged and proved it to be situate. In this the onus was 
correctly placed upon the defendants. 

Under similar and perhaps fuller concessions of the parties in the 
case of Ayres et al. v. Watson, above cited (see pp. 643-4, Sup. 
Court Reporter), the burden of proof is held to devolve upon the 
defendant. 

The fifth assignment covers the following portion of the charge, to 
wit: . . . “Itisa matterof no consequence who made the original 
survey upon which the title issued, or which corner or line of said 
survey was first made.” , 

The latter clause, in reference to the time of making the corners or 
lines, when taken in connection with the context, and with the sub- 
sequent charge “to follow the tracks and footsteps of the surveyor” 
wherever they could do so with reasonable certainty, we think was 
applicable and correct. 

3ut we are not so clear upon the clause that it is a matter of no 
consequence who made the original survey. 

Perhaps this is true, provided the person making the survey be 
duly authorized; but we cannot see its applicability to this case, and 
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it does seem, where the persons who made the survey were wit 
nesses, that it might tend to affect the weight or degree of credit 
which the jury might attach to their testimony, notwithstanding 
the general rule given in the conclusion of the charge. R. §, 
art. 1317. 

In this view it was error, and we cannot say it may not have af.- 
fected the weight of evidence in the minds of the jury. 

The charge that “it is as lawful and persuasive to reverse courses 
as to follow them in the order given in the title,’ we think is cor. 
rect, as it is qualified and controlled by the preceding instruction 
requiring the jury to follow the footsteps of the surveyor wher- 
ever the same can be found, with reasonable certainty, and only 
to follow course and distance so far as the same shall not be 
in conflict with such actual traces or measurements made upon the 
ground. Phillips v. Ayres, 45 Tex., 607; Pearson v. Baker, 4 Dana, 
321; 4 Monroe, p. 32. 

We are of opinion, however, that it would not be proper to re- 
verse the calls, and to run in reverse from the southeast corner for 
the purpose of ascertaining where the northeast corner would be 
found, by the measurement called for in the grant, if in fact the 
east line was not actually measured at the time the survey was orig- 
inally made, there being affirmative evidence showing that the 
western an northern lines were actually measured on the ground. 

Whether all or any of the lines were in point of fact measured 
on the ground should be submitted to and decided by the jury; 
and if all were so actually measured, then the calls may be reversed; 
if not, they should not be. 

The seventh assignment embraces the following charge: . . 
“Tf a survey can be made in different ways, and there is a doubt 
as to the proper way, that construction is to prevail w vhich is most 
against the party claiming under the uncertain grant.’ , 

~ While this is undoubtedly correct as a rule of law (see Pearson 2. 
Baker, 4 Dana, above cited), yet we doubt the propriety of the 
charge under the facts in this case, where the only uncertainty 
seems to be in the north line of the grant, which must be fixed 
either by lengthening the eastern line or shortening the western, as 
called for in the grant. The burden of fixing this north line rested 
upon the defendants, and the jury might well have been charged 
that, unless it was done so as to cover or include the plaintiff’s land 
with reasonable certainty and by a preponderance of credible evi- 
dence, they would find for the plaintiff. 

The eighth assignment attacks the following charge, to wit: 
» - - “The title also describes the northeast corner as being at 
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a point north twenty degrees east three thousand five hundred and 
twenty varas from where the east line of the grant crosses Cow 
creek; and if you are satisfied from the testimony where this point 
is, said point will be the true northeast corner of said grant, unless 
under the preceding instructions you are able to locate said corner 
by the two hackberry trees mentioned in the title.” . . 

It was right to instruct the jury to look first for the landmark 
called for in the title, to wit, the hackberry trees, or spot where 
they had been, as fixing the true northeast corner; but in case the 
evidence failed to satisfy them with reasonable certainty as to that 
landmark, or the spot where it had stood, it was serious error to in- 
struct them in effect that the only remaining alternative was to let 
the course and distance called for in the grant on a part of the east- 
ern boundary control in fixing that corner. 

Especially is this so as to the distance, when it is so uncertain 
from this record whether the distance on this line was actually 
measured on the ground or was only computed or surmised by the 
surveyor. Bolton v. Lann, 16 Tex., 112. 

The quotation of this call from the title by the court in his charge 
evidently influenced the finding of the jury fixing the northeast 
corner at that particular distance from Cow creek. This finding is 
not only manifestly against the evidence as to the measurement by 
the surveyor of the west line for a distance of twenty-two thousand 
nine hundred varas from the beginning corner, and the further 
measurement south seventy degrees east of the north line a distance 
of twelve thousand five hundred and eighty varas, and of the traces 
of old blazes on or near that line, but it is also manifestly against 
the evidence of the appellee showing a well marked and defined 
line on the proper course extending on beyond the point where dis- 
tance ends on the east boundary for five hundred and sixty varas 
further to a point where two marked hackberry trees once stood. 

We deem it proper to remark that the original survey, and the 
facts in connection with it, show many calls for natural objects 
other than those called for at the corners on the river, and that 
these natural objects, together with the calls for course and dis- 
tance, should all be considered in determining where the northern 
boundary line of the grant was originally established. 

The court did not err in refusing the special charges asked by the 
defendants; but for the errors above specified the judgment must 
be reversed and the cause remanded for a new trial. 

It is accordingly so ordered. 

REVERSED AND REMANDED. 

{Opinion delivered June 1, 1885.] 
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(Case No. 5513.) 
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1, HOMESTEAD — ORDER OF SALE — INJUNCTION — RETURN.— S. sued C. and pro- 
cured the issuance of an attachment which was levied upon land situated 
in another county, A judgment by default was rendered for the debt, 
the attachment lien foreclosed, and by virtue of that attachment an order 
of sale was issued. C. claimed the property as a homestead, and brought 
suit in the county where the land was located, to enjoin the sale. Held: 

(1) That C. was not concluded as to his homestead rights by the decree 
foreclosing the attachment lien upon the land, as no such issue was made 
or adjudicated in that case. 

(2) That since the order of sale commanded the sheriff to sell specific 
property, the effect of the injunction was to suspend the operation of the 
process until such time as the questions raised by the injunction suit might 
be determined. 

(3) In this case the injunction not only suspended the process but ques- 
tioned its validity and regularity; the statute being imperative, the writ of 
injunction should have been returned to the court from which the order of 
sale issued. 


Arrest from Coryell. Tried below before the [lon. T. L. 
Nugent. 

Collins brought this suit against appellants and J. M. Lanham, 
sheriff of Coryell county, to enjoin a sale of the lands described in 
the petition, by virtue of an order of sale issued out of the county 
court of Galveston county. Seligson & Co. had sued Collins in the 
county court of Galveston county, and procured the issuance of an 
attachment which had been levied upon the land; a judgment by 
default was rendered for the debt and the attachment lien fore- 
closed, and it was by virtue of that judgment the order of sale had 
been issued. 

As a ground for injunction Collins claimed to be a married man 
and the head of a family, and as such was occupying the land as a 
homestead at and before the levy of the attachment. 

Appellants moved to dismiss the suit on the ground that the dis- 
trict court of Coryell county had no jurisdiction. They also pleaded 
to the jurisdiction of the court upon the same ground, viz.: that 
the writ of injunction was returnable to the court from which the 
order of sale issued. And answered by general denial, and that the 
homestead issue was ves adjudicata by reason of the judgment fore- 
closing the lien. 

The motion, pleas and exceptions were overruled, and the court 
having heard the evidence rendered judgment for Collins, perpet- 
ually enjoining the sale. 

The points presented were these: 1st. The court erred in holding 
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that the decree foreclosing the lien did not conclude Collins as to 
his homestead right. 2d. The court erred in overruling the motion, 
plea and exceptions as to the jurisdiction of the court. 


Thos. C. Smith, for appellants, on the question of jurisdiction, 
cited: RK. S., art. 2280; Hugo v. Dignowitty, Willson & White’s 
Reports, sec. 158; George v. Dyer, id., sec. 780; Hendrick v. Can- 
non, 2 Tex., 259; Winnie vw. Grayson, 3 Tex., 429; Cook v. Bald- 
ridge, 39 Tex., 250; Wheeler & Wiison Manuf’g Co. v. Collins, 4 
Law Journal, p. 381; Pas. Dig., art. 3932. 

On res adjudicata, he cited: Nichols v. Dibrell, 61 Tex., 539-543, 
top; Tadlock v. Eccles, 20 Tex., 791, 792; Lee v. Kingsbury, 13 
Tex., 68; Chilson v. Reeves, 29 Tex., 276-281; Hatch v. Garza, 22 
Tex., 176; Foster v. Wells, 4 Tex., 101-104; Weathered v. Mays, 
4 Tex., 387, 388; 1 Greenl. on Ev., sec. 534. 


Vardiman & Atkinson, for appellee, cited: Cross v. Peterson, 


Civil Decis. of Ct. of App., 600; Brown a. Young, id., 713. 





Warts, J. Com. Arr.— Appellee was not concluded as to his home- 
stead rights by the decree of the county court of Galveston county 
foreclosing the attachment lien upon the land. No such issue was 
made or adjudicated in that case. Willis ». Matthews, 46 Tex., 483. 

Here the injunction restrained a sale of the particular property 
described in the order of sale. This order of sale commanded the 
sheriff of Coryell county to sell the specific property ; hence the effect 
of the injunction was to suspend the operation of the process until 
such time as the questions raised by the injunction suit might be 
determined. In this respect there is a difference between an order 
of sale and an ordinary execution. The one commands the sale of 
particular property and does not become operative as an ordinary 
execution until the sale is made, and not then unless there is a bal- 
ance remaining unpaid upon the judgment; whereas enjoining a 
sale under an execution, where the validity or regularity of the writ 
is not questioned, does not suspend the operation of the process, but 
the sheriff may, by virtue of the writ, levy upon and sell other prop- 
erty of the defendant therein, to satisfy the judgment. 

Here the proceeding by injunction not only stayed or suspended 
the process, but also questioned its validity and regularity. In such 
case the statute is imperative-—the writ of injunction must be 
returned to the court from which the order of sale issued. R.&., 
art. 2880; Hendrick v. Cannon, 2 Tex., 259; Winnie v. Grayson, 3 
Tex., 429; Cook v. Baldridge, 39 Tex., 250. 
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Undoubtedly the district court of Coryell county had no jurisdic. 
tion, and erred in overruling the appellants’ exceptions, ete. 

Our conclusion is that the judgment ought to be reversed and the 
cause dismissed. 


REVERSED AND DISMISSED. 
[Opinion approved June 2, 1885.] 
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eh .—' CITIES AND TOWNS— CITY ORDINANCE.— The right of a city council, acting 



















under legislative authority, to enact and enforce an ordinance providing for 
the removal from the city limits of persons afflicted with contagious diseases, 
is not to be questioned. lf the continuance of such persons in the city is 
incompatible with the safety of the inhabitants, the city authorities can re- 
move them, but in doing so, the city, and those to whom she intrusts this 
duty; are bound to make every reasonable provision for the safety of the 
diseased persons. 

9, NEGLIGENCE — EXEMPLARY DAMAGES —R. S., ARTS. 2899 AND 2901.— The stat- 
utes provide that actual damages for injuries causing death may be recoy- 
ered when death was caused by the wrongful act, negligence, unskilfulness 
or default of another, and that when it is caused by the wilful act or omis- 
sion or gross negligence of the defendant, exemplary damages also can be 
recovered, If city authorities cause the removal of a person afilicted with a 
contagious disease, and in doing so fail to exercise the care and precaution 
the circumstances demand, and death results, they are responsible, even 
though acting under a city ordinance, 

38. JUDICIAL AacT.-—There is nothing judicial in the act of removing diseased 
persons from the city limits, and the question is, whether there was a wrong 
done in the manner of effecting the removal. 

4, DAMAGES —CHARGE OF COURT.— Where the evidence tended to show that in- 
ferior tents and poor accommodations were provided by the board of health 
for small-pox patients, removed from the city limits, and there was no evi- 
dence to show that they constituted the city pest-house, it was error to 
charge the jury that it was the duty of the city to provide pest-houses and 
all comforts for patients so removed, and that the members of the board of 
health and those who removed the persons were not liable for injuries suffered 
by patients after they had been placed in the tents, 


Arprat from Tarrant. Tried below before the Hon. M. D. Priest, 
Special Judge. 

This suit was brought (on April 13, 1883) by appellant against 
appellees, H. S. Broiles, Max Elser, N. C. Brooks, J. P. Smith and 
S. M. Farmer. 

The first three defendants were members of the board of alder- 
men, and constituted the board of health of the city of Fort Worth; 


Smith was the mayor, and Farmer the marshal of the city. 
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The plaintiff alleged that on May 4, 1882, at his home in the city 
of Fort Worth, his little son, a boy of about four years old, was 
attacked with small-pox, and was being nursed by his mother; that 
the defendants took the mother and child by force, and conveyed 
them to a place in the country, exposed them to the rain and cold, 
and thus caused the death of both of them. 

The defendants demurred general'y and specially, pleaded gen- 
eral denial, and that in removing plaiatiff’s wife and child from the 
city they were acting under the ordinances of the city, enacted for 
the purpose of protecting the people from contagious diseases, etc. 

A trial was had on December 17, 1874; verdict and judgment for 
the defendants. 

The plaintiff claimed $10,250 actual damages and $10,000 ex- 
emplary damages. 

It appears from the evidence that the plaintiff and his wife and 
child had a good, comfortable house. The child had small-pox,— 
the disease being in an advanced stage. 

When the marshal (defendant Farmer) went to the house to re- 
move the mother and child, he was earnestly entreated that they 
should not be taken out in such bad weather. The marshal returned 
to the defendants, Broiles, Elser and Brooks, who, with the mayor, 
Smith, gave him a written order, and required him to remove them 
that day. They were removed at 11 o’clock that night. It was 
cold, raining and sleeting. They were taken in an open, uncovered 
wagon over a mile into the country. Three armed policemen went 
with the marshal to the house. 

The mother and child were put into a tent of thin ducking that 
had no fly or guys. The rain beat through it and under it. Two 
or three days after they were put into the tent a violent storm came 
up, when the rain and hail beat through and into the tent, wetting 
the mother and child and everything in the tent. There was no 
stove or fire. Very soon afterwards the child grew worse and died. 
In about ten days the mother died also of the same disease. 

It further appeared that, soon after the rain and hail storm spoken 
of above, the defendant Broiles ordered a fly for the tent and also 
astove. The fly was obtained, but not the stove. 


W. G. Horsley and FR. J. Boykin, for appellant, cited: R. S., 
arts. 2899 and 2901; Aull vw. Lexington, 18 Mo., 401; Freud v. Den- 
nett, 4 C. B. (N. S.), 576; Barton v. New Orleans, 16 La. An., 317; 
Belcher v. Farrar, 8 Allen, 325; Hazen v. Strong, 2 Vt., 427; Dillon, 


Munic. Corp., p. 407, n.; Amy v. Supervisors, 11 Wall., 136; Now- 
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ell v. Wright, 3 Allen, 166; Story, Agency (3d ed.), § 320; Thomp. 
son, Negligence (2d vol.), 823; Dillon, Munic. Corp., p. 299, n; 
p. 884, § 772; p. 936, n. 


No briefs on file for appellees. 


Detany, J. Com. Arr.— In our opinion there is no merit in the 
first and second assignments of error. The right of the city coun- 
eil of Fort Worth, acting under legislative authority, to enact and 
to enforce the ordinance which was introduced in evidence, is not to 
be questioned. R.S., art. 468; .Cooley’s Const. Lim., 4th ed., p. 729, 
art. 2; Dill., Mun. Corp., sec. 95. 

If the continuance of Mrs. Aaron and her child in the city was 
incompatible with the safety of the people of the city, we have no 
doubt that the city authorities might remove them. Dut we have as 
httle doubt that the city, and those to whom she intrusted this im- 
portant duty, were bound to make every reasonable provision for 
the safety of those unfortunate persons. 

We think, therefore, that there is error in the charge of the court. 
In the first place, the jury were told that, in order toa recovery, the 
removal must have been not only wrongful, but without authority 
of law. Now, in our opinion, it might have been entirely lawfal and 
right to remove the mother and child, and yet the thing may have 
been done in such a way as to inflict upon them the greatest possible 
injury. 

In the next place, the jury are told that if those who removed the 
mother and child were acting under the authority of law, then, in 
order to find against them, they must have acted maliciously, wil- 
fully and oppressively, or with gross negligence. This, we think, 
was error. 

The bailee of the most common property is, under some circum- 
stances, required to use the highest degree of care. If the defend- 
ants had taken possession of the plaintiff’s mule or horse, to be used 
for the benefit of the city, the law would have exacted of them the 
highest degree of care. 1 Wait’s Act. and Def., p. 497. Can it be 
that when, for the benefit of a city, its officers take possession of a 
man’s wife and child, the law will say to the custodians, “ You must 
not bear malice toward the sufferers, but all that is required of you is 
that you shall not be guilty of gross negligence?” We think not. 
It is true the court charges that if there was malice or gross neg- 
ligence, the jury might award examplary damages; but the drift 
of the charge seems to be that unless there was malice, oppression 
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or gross negligence, there could be no finding at all against the de- 
fendants. 

The statute provides that “an action for actual damages on ac- 
count of injuries causing the death of any person may be brought 
in the following cases: . . . 2d. When the death of any person 
is caused by the wrongful act, negligence, unskilfulness or default 
of another.” RK. S., art. 2899. Art. 2901 provides that, “ when the 
death is caused by the wilful act, or omission, or gross negligence, 
of the defendant, exemplary as well as actual damages may be 
recovered.” 

If the defendants caused the removal of the plaintiff’s wife and child 
without the care and precaution which the circumstances required, 
and if the deaths resulted therefrom, then, in our opinion, they are 
responsible; and the fact that they were city officers, and acting 
under a city ordinance, does not shield them. 2 Thompson, Neg., 
823; Story on Agency, sec. 320, and cases cited; Nowell ». Wright, 
8 Allen, 166. We are also of opinion that the charge given at the 
request of the defendants was erroneous. The jury were told that 
the board of health, while acting under the city ordinances in devis- 
ing plans to protect the city against disease, were acting in a judicial 
capacity, and were not responsible for errors and mistakes of judg- 
ment. ‘There was nothing judicial in the act of moving this woman 
and child, and the question is not whether the policy was wise or 
unwise, but whether there was a wrong done in one of the details 
of its execution. 

In another part of the same charge the jury were told that “ it 
was the duty of the city to provide a pest-house, employ physicians, 
nurses, and make all necessary arrangements for the treatment, pro- 
tection and comfort of the patients in the pest-house or tents under 
their control; and that the defendants would not be liable for 
any injury resulting to plaintiff's wife and child from the want of 
care of the same after they reached the hospital or tent.” 

The evidence is somewhat indefinite, but from it we infer that the 
board of health, or some of its members, provided the tent in which 
the woman and child were placed. 

Nor does it clearly appear whether the tent was the pest-house or 
not. It is thus described by the attending physician: “ An eight- 
ounce tent of thin ducking, and the rain beat through it and in it 
on the sides, and the wind blew in under it. It had no fly or guys. 
It had no stove or fire of any sort init. . . . Three or four days 
after the parties were taken to the tent there came upa rain and 
severe hail storm. The wind beat through and under the tent, and 
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wet the bedclothing, the child and the mother, and everything in the 
tent. Plaintiff and his wife used every means and effort to keep 
the child dry, but could not doso. The storm was in the night, and 
it turned much colder just afterwards. Immediately afterwards the 
child grew worse and died.” The next witness states that a large 
majority of the small-pox patients sent to the pest-house died, and 
that all the confluent cases died with perhaps one exception. 

One of the defendants, who seems to have had charge of the place, 
or places, where patients were kept, testifies that “after the rain and 
hail storm, he ordered a fly to be added to the tent in which Aaron’s 
wife and child were staying; that he also ordered a stove to be put 
there. The fly was put to the tent, but he never saw any stove 
there.” He considered the tent “a pretty fair tent, and that a good 
tent was better for small-pox than a bad house.” In our opinion 
the charge was not applicable to the evidence. Without further 
comment on the case, we recommend that the judgment be reversed 
and the cause remanded. 

REVERSED AND REMANDED. 

[Opinion adopted June 5, 1885. ] 
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for malicious prosecution the plaintiff must establish the existence of malice, 

‘2 and the want of probable cause. Circumstances attending the prosecution 
may be of such a character as to satisfy the mind that the party was actu- 
ated by wrongful motives in conducting the prosecution. This wrong motive, 
coupled with a wrongful act wilfully done to the injury of another, consti- 
tutes legal malice, and its existence may be established by circumstantial 
evidence. 

2, SamME.— Probable cause is ‘‘ the existence of such facts and circumstances as 
would excite belief in a reasonable mind, acting on the facts within the 
knowledge of the prosecutor, that the person charged was guilty of the 
crime for which he was prosecuted.” Following 24 How., 545. 

8. SAME.— In deciding upon the existence of probable cause, the prosecutor's 
belief in the guilt or innocence of the party cannot be considered, nor does 
the existence of such facts as might influence his judgment have any weight, 
but the test is the effect they might have upon the judgment of others. 
When the facts are not contested and the evidence not contradictory, the 
question of probable cause is a matter of law to be decided by the court; 
otherwise it is a mixed question of law and fact to be decided by the jury. 

4, ADVICE OF COUNSEL.— Evidence that an attorney, upon a full and fair presen- 

tation of the facts, advised the prosecution, is entitled to be considered in 



















Ramsry v. Arrort. 





Statement of the case, 





the determination of the issue of malice, but such evidence does not estab- 
lish the existence of probable cause; such evidence is admissible as tending 
to establish good faith, and to repel any inference of malice deducible from 
circumstances showing a want of probable cause. A resort to professional 
advice, under certain circumstances, might be sufficient to establish good 
faith and repel any inference of malice, but it does not necessarily constitute 
a conclusive presumption against the existence of malice. (See cases cited 
in opinion. ) 

5, PROBABLE CAUSE.— See facts in the opinion held sufficient to establish prob- 
able cause for a prosecution. 


Aprruat from Llano. Tried below before the Hon, Jno. C. Townes, 

Suit brought by James B. Arrott against W. W. Parks, James OQ. 
Ramsey and William Ramsey on the 24th of April, 1880. 

On December 12, 1881, the plaintiff filed an amended original 
petition, and on June 17, 1884, filed another amended original peti- 
tion in which he alleged that the defendants, James C. Ramsey and 
William Ramsey, maliciously contriving to injure plaintiff, destroy 
his character, and expose him to trouble, cost and charges, did, on 
or about the 6th day of April, 1880, falsely and maliciously, and 
without probable cause, complain to John C, Oatman, who at that 
time was county judge of Llano county, that on or about January 
22, 1880, plaintiff did wilfully and wantonly, in the county of Llano, 
and state of Texas, kill about five hundred head of sheep, the prop- 
erty of F. M. Ramsey & Bro., with intent to injure the owners 
thereof, and thereby caused plaintiff to be apprehended and held 
before the county judge to answer the charge; that defendants ap- 
peared and prosecuted the charge, and by reason of the prosecution 
plaintiff was held and bound to appear at the next succeeding term 
of the district court of Llano county to await and answer the action 
of the grand jury of that county upon the charge, and the court 
having convened, and the grand jury having failed to present any 
bill against plaintiff charging him with the offense, he was by the 
court duly discharged before the filing of this suit, and that the 
prosecution is, and was at an end before the filing of this suit. 
That by reason of the prosecution plaintiff was, by virtue of a 
Warrant issued by the county judge, arrested and confined in the 
county jul of Llano county for forty-eight hours, causing him great 
humiliation and mental and pliysical suffering. That by reason of 
the malicious prosecution plaintiff sustained damage on account of 
physical and mental sufferings in the sum of $5,000, which he claims 
as actual damages, and claims the further sum of $4,000 as exem- 
plary damages. Plaintiff also claims special damages to the amount 
of $54. ‘The petition alleges that defendants reside in San Saba 
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county, but at the time of the institution of the suit resided in 
Llano county. 

On June 17, 1884, the defendants, James C. Ramsey and William 
Ramsey, filed their amended original answer, as follows: 

First. That at the time of the commencement of the suit, and 
ever since that time, the defendants had resided in San Saba county 
and not in the county of Llano. This plea was made under oath. 

Second. General exceptions. 

Third. A special exception that it appeared from plaintiff's 
amended petition that his cause of action, if any he had, accrued 
more than one year before the same was sued on or pleaded in this 
cause, 

Fourth. Special exceptions to plaintiffs claim for special damages, 

Fifth. General denial. 

On June 18, 1884, defendants’ special exception to so much of 
plaintiff's petition as claims special damages was sustained and the 
other exceptions were overruled. The case was tried by a jury on 
June 18, 1884, the plaintiff dismissed as to defendant Parks, and 
the jury returned a verdict for plaintiff for $2,750 actual damages, 
and $1,000 exemplary damages. 


J. C. Matthews and F. D. Wilkes, for appellants, cited: Clark ». 
Cleveland, 6 Hill, 344; King vw. Prichard, 1 Keble, 525; Queen ». 
Banks, 6 Mod., 246; Potter vw. Casterline, 12 Vroom, 22, and cited 
in note to Graves v. Dawson, 39 Am. Rep., pp. 432, 433; Griffin », 
Chubb, 7 Tex., 603; McNese v. Herring, 8 Tex., 151; notes to Sharp 
v. Jolinson, 21 Am. L. Reg., 582 to 588; 2 Addison on Torts, sec. 
853, note, 858 and sec. 881; Goodrich v. Warner, 21 Conn., 435, 
443; 1 Hilliard on Torts, pp. 220, 416, 417, 420, 421, 428 to 430, 
437; Laughlin v. Clarkson, 27 Pa. St., 330. 


Hl. F. Barnard, for appellee, cited: Raleigh v. Cook, 60 Tex., 
442; Potter v. Casterlinz, Cent. Law Jour., vol. 9, p. 63 (from 
supreme court of New Jersey, February term, 1879); Schoonover »v. 
Myers, 28 Ill., 308; Williams v. Warnell, 28 Tex., 610; Warner ». 
Bailey, 7 Tex., 519; Heslop v. Chapman, 22 Eng. L. & E. Rep., 295. 


Warts, J. Com. App.— To sustain an action to recover damages 
for a malicious prosecution, the burden is upon the plaintiff to estab- 
lish the existence of malice in putting the prosecution upon foot, and 
the want of probable cause for so doing. 

The best approved definition of malice, as used in its legal sense, 
















Ramsey v. Arrort. 





Opinion of the court. 





is that given in 2 Greenleaf’s Evidence, sec. 453, as follows: “ Any 
unlawful act, done wilfully and purposely, to the injury of another, 
is, as against that person, malicious.” 

It is often said that malice may be inferred from circumstances; 
this means that the circumstances attending the prosecution may 
be such as to satisfy the mind that the party was actuated by 
wrongful motives in the institution and continuance of the prose- 
cution. This wrong motive, coupled with a wrongful act wilfully 
done to the injury of another, constitutes legal malice; and may be 
established as well by circumstantial as direct evidence. The exist- 
ence or non-existence of malice is a question of fact to be determined 
from a consideration of the evidence. 

Even though malice may be established, yet it will not, unaided, 
support the action. There must be a want of probable cause concur- 
ring with the malice, before a recovery can be had. 

Among the very best definitions given of probable cause, the 
absence or want of which is essential in actions for malicious prose- 
cution, is that by the supreme court of the United States in Wheeler 
v. Nesbitt, 24 How., 545, and which is, “ the existence of such facts 
and circumstances as would excite belief in a reasonable mind, act- 
ing on the facts within the knowledge of the prosecutor, that the 
person charged was guilty of the crime for which he was prose- 
cuted.” 

From this definition it is apparent that the existence or non-exist- 
ence of probable cause does not depend upon the prosecutor’s belief 
of the party’s guilt or innocence, or the existence of such facts and 
circumstances as might influence his judgment, without regard to 
the effect it might have upon the judgment of others. 

Ordinarily probable cause is a question of law. Greenwade v. 
Mills, 31 Miss., 464; Cloon v. Gerry, 13 Gray, 201; Chapman v. 
Cowrey, 50 Ill, 512; McWilliams v. Hoban, 42 Md., 56; Masten 
v. Deyo, 2 Wend., 424; Sweet v. Negus, 30 Mich., 406. 

When the facts are not contested, and there is no conflict in the 
evidence directed to that issue, the question of probable cause is a 
matter of law which is to be decided by the courts 

}ut when the facts are contested, or there is a conflict of evidence, 
then it becomes a mixed question of law and fact, and must be sub- 
mitted to the jury for determination upon appropriate instructions 
as to the principles of law, by which the jury is to be governed in 
the investigation. Driggs v. Burton, 44 Vt., 124; Heyne v. Blair, 
62 N. Y., 19; Humphries v. Parker, 52 Me., 502; Cole v. Ourtis, 16 
Minn., 182. 
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In respect to the advice of counsel as a matter of defense in this 
character of cases, some confusion is found in the books. Evidence 
that the facts upon which the party proceeded in instituting and 
continuing the prosecution were submitted to an attorney, who, 
upon a consideration of all the facts, fully and fairly presented, 
without any reservation whatever, advised that they were suffi- 
cient to authorize the prosecution, is entitled to consideration in the 
determination of the issue of malice. But such evidence does not 
establish the existence of probable cause. Where good faith upon 
the part of the prosecutor is shown, malice cannot be inferred, 
Hence such evidence is admissible as tending to establish good faith 
upon the part of the prosecutor, and to repel any inference of malice 
that might be deduced from circumstances showing a want of prob- 
able cause. 

In Stanton v. Hart, 27 Mich., 539, in reference to this character of 
evidence it was remarked, * When a person resorts to the best means 
in his power for information, it will be such a proof of honesty as 
will disprove malice and operate as a defense proportionate to his 
diligence.” 

It is not true, however, that a resort to professional advice consti- 
tutes an independent and substantive defense to the action for mali- 
cious prosecution. The defense is that the prosecution was instituted 
and continued in good fuzth by the prosecutor, and such evidence is 
admissible as tending to establish that defense. A resort to profes- 
sional advice, under certain circumstances, might be suflicient to 
establish good faith, and repel any inference of malice, but it does 
not necessarily constitute a conclusive presumption against the ex- 
istence of malice. Kimball v. Bates, 50 Me., 308; Brown v, Ran- 
dall, 36 Conn., 56; Ames v. Rathbun, 55 Barb., 194; Glascock ». 
Bridges, 15 La. An., 672; Prough v. Entriken, 11 Pa, St., 81; Krug 
wv. Ward, 77 IIl., 603. 

It is asserted that the evidence disclosed by the record established 
probable cause for the prosecution of Arrott, and also disproved 
malice upon the part of appellants. 

This evidencg confessedly shows that a most flagrant violation of 

the penal laws of the state had been committed under the cover of 
night, which resulted in a most wanton and malicious destruction 
of the property of appellants. 

There was evidence in which there was no conflict, that. appellants 
had been informed by different persons who assumed to know, that 
appellee was one of the parties who committed the atrocious and 
inexcusable offense. Some of the persons from whom they derived 
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this information claimed to have participated in killing the sheep. 
They were also informed by the sheriff of the county that he had 
talked with appellee and Lankford, and that he was satisfied they 
were with the party and participated in killing the sheep. It was 
upon this information that they acted in setting on foot the prose- 
cution against appellee. 

Evidently the facts and circumstances shown by the evidence 
are quite sufficient to induce a man of ordinary caution and praw 
dence to honestly believe appellee guilty of the offense. 

Besides it appears that, when arraigned under the complaint be- 
fore the examining court, appel/ee waived an examination. This he 
attempts to explain by showing that his attorney advised him to do 
so, as the district court would soon convene. But that both attor- 
ney and client may have been induced to adopt this course by other 
considerations than the early convening of the district court is alte- 
gether consistent with the evidence. Witnesses that may have been 
present at that time had abandoned the country when the district 
court convened. It is hardly reasonable to assume that conscious 
innocence would ordinarily, for so slight reason, for the time, accept 
the suspicious of guilt which might be supposed to arise from the 
course adopted. 

This conclusion renders it unnecessary to consider the other ques- 
tions presented by the assignment of errors. 

Our conclusion is that the judgment ought to be reversed and 
the cause remanded. 


REVERSED AND REMANDED. 
[Opinion adopted June 5, 1885.] 





E. P. Gaines v. Mensrna, Stratron &, Co. 
(Case No. 5313.) 


1, JupGmMent — Costs.—If a mistake is made in taxing costs, upon a proper 
motion the return of the sheriff can be set aside and the costs re-taxed ; but 
when a judgment has been satisfied, a party cannot claim that costs due 
him were not taxed, and ask that the judgment be remodeled and re-entered; 
he certainly cannot do so if he was not a party to the original suit and 
there was no evidence on the record to show a mistake. 


Arrrat from Wise. Tried below before the Hon. W. H. Bullock, 
Special Judge. 

Mensing, Stratton & Co. recovered a judgment in the district 
court of Wise county against E. P. Gaines for $213.61, foreclosing 
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a vendor’s lien upon certain lands described therein, and for costs. 
An order of sale was issued thereon August 12, 1884, which was re. 
turned by the sheriff satisfied. September 3, 1884, the attorneys of 
Mensing, Stratton & Co. indorsed a receipt upon the judgment of 
full payment, and therein released the lien, ete. 

This proceeding was commenced November 18, 1884, by Terrell 
and others, who claimed that certain costs were due them in the 
original suit, and prayed that the original judgment be remodeled, 
reformed and re-entered. Gaines pleaded the satisfaction of the 
judgment, etc. 

Upon the hearing the court below rendered judgment in conform- 
ity with the prayer. 


J. P. Graham, for appellant, cited: Menard v. Sydnor, 29 Tex., 
257; Phelps v. Brackett, 24 Tex., 235; Brown v. Horless, 22 Tex., 
645; Brownsville v. Basse, 43 Tex., 448; Irvin v. Garner, 50 Tex., 
50; Glasscock v. Glasscock, 17 Tex., 487; Brown vw. Christie, 35 
Tex., 690; 4 Kent, 350; Pope v. Davenport, 52 Tex., 206. 


No briefs on file for appellees. 


Warts, J. Com. Arp.— Obviously the judgment rendered by the 
court below in this proceeding has no foundation whatever in law. 

The judgment rendered in the original suit in favor of Mensing, 
Stratton & Co. against E. P. Gaines et al. was for the note, princi- 
pal and interest, a foreclosure of the vendor’s lien and cost of suit. 
Upon that judgment an order of sale was duly issued and placed in 
the hands of the sheriff, and he returned the same satisfied, the de- 
fendant, as stated in the return, having paid to hitn “the amount of 
the within judgment, interest and cost.” 

The appellees glaimed that costs were due them which had not 
been taxed, and asked that the judgment be remodeled and re 
entered, and this the court attempted to do, notwithstanding Mensing, 
Stratton & Co. were not parties to the proceeding, and notwith- 
standing there is nothing in the record showing that there was any 
cost due them in the original cause, or, if so due them, that it was 
not paid to the sheriff by Gaines. 

If there had been a mistake in taxing the costs, then upon a 
proper motion the return of the sheriff might have been set aside 
and the costs re-taxed. R’y Co. v. Jones, 46 Tex., 133. 

ut in this case there is no evidence adduced that would have 
authorized the court to set aside the sheriff’s return and re-tax the 
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costs, much less to remodel, reform and re-render a judgment which 
had been paid, satisfied and discharged. 

Our conclusion is the judgment ought to be reversed and the pro- 
ceeding dismissed at the costs of appellees. 


REVERSED AND DISMISSED. 
[Opinion adopted June 5, 1885.] 





M. ©. Werr v. Scunerper & Davi. 


(Case No. 5336.) 


1, Recorp — EXHIBITS — PRACTICE.— A certiorari was granted to appellant to 
perfect the record by bringing up to this court a certified copy of an assign- 
ment; appellees moved to strike it from the files on the ground that it con- 
stituted no part of the record in the court below. Held, that it must be 
considered a part of the record, for its contents were in part recited in ap- 
pellees’ pleadings, and it was made a part of their pleadings, though not 
attached as an exhibit; it was also made a part of appellant’s pleadings, 
and they purported to attach it as an exhibit; the record, too, showed that 
the court below sustained objections to the assignment, which could not 
have been done unless it was a part of the pleadings. 

2, EXTRANEOUS PROOF — ASSIGNMENT.— A court sustaining objections to an 
assignment before hearing the facts of the case must have done so on the 
ground that the assignment was void upon its face; it could not have taken 
into consideration any extraneous facts. 

8. ACKNOWLEDGMENT — DEPUTY CLERK.— The Revised Statutes (secs. 1104 and 
4305) name the district clerk as an officer before whom acknowledgments 
may be taken, and provide that his deputy may perform all such official 
acts as may lawfully be done by the clerk himself. It results that the dep- 
uty can take acknowledgments in all cases where his principal is authorized 
so to do, 

4. ASSIGNMENT.— As the statute allows creditors six months within which to 
consent to an assignment, it must have contemplated that this length of 
time would not be an unreasonable one within which to sell the property of 
the estate; and a provision in an assignment, authorizing a sale within a 
shorter period than six months, cannot be said to cause unreasonable delay, 
Even if the assignor had provided, in an assignment otherwise valid, for an 
unreasonable delay in winding up his estate, the law would merely have 
disregarded his wishes in that respect and had the estate settled within the 
time prescribed by statute. 


Arprat from Parker. Tried below before the Hon. A. J. Hood. 

On the 3d day of March, 1883, Ben. C. Henry executed a deed of 
assignment to appellant, M. C. Wert, conveying certain personal 
property for the benefit of creditors. 

On the 7th day of March, 1883, the appellees sued out a writ of 
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attachment against Ben. C. Henry, which was, on the same day, 
levied on the goods, valued at $1,136.67. On the 10th of March, 
1883, the assignee, M. C. Wert, filed a claim bond, and kept posses- 
sion of the property. Judgment was afterwards recovered against 
Henry, for $1,136.67, and foreclosure of attachment lien, subject to 
the claim of appellant. 

At the August term, 1883, of the district court, both parties 
appeared, and, under direction of the court, made up the issue. Ap- 
pellant claimed the property under the assignment made to him by 
Henry, and the appellees claimed it under their attachment, and 
charged the deed of assignment to be fraudulent on its face, and 
made it a part of their petition. 

To this tender of issue, the assignee filed a general demurrer and 
general denial, and on the 8th of March, 1884, the cause came on 
for trial. A jury was waived and the case submitted to the court; 
the court having considered the general exception of defendant, M. 
C. Wert, was of opinion that the same was not well taken, and the 
exception was overruled. Plaintiff’s objections to the deed of assign- 
ment were sustained, and thereupon judgment was rendered subject- 
ing the property to the attachment lien, with judgment on the 
claimant’s bond. 


Harcourt & Ball, for appellant. 


B. G. Bidwell, for appellees, on the assignment being void, cited: 
58 Tex., 157-164; 36 Am. Rep., 345; 4 Wheat., 108; Burrill on 
Assignments, pp. 212, 281, 296, 302-307, 476,477; Bump on Fraud. 
Conv., pp. 358, 362-4, 411, 412, 415, 436. 

On deputy clerks taking acknowledgments, he cited: RK. S., arts. 
4304, 4308, 549; 6 Tex., 502; 5 Tex., 263; 31 Tex., 650. 

On appointment of deputies, he cited: R.S., p. 180, arts. 1103, 1104. 


Wrue, Curer Justice.— Upon a former day of the present term 
a certiorari was granted to perfect the record in this cause by bring- 
ing up a certified copy of an assignment for the benefit of creditors, 
executed by Ben. C. Henry to the appellant as assignee, which, it 
was alleged, should have been included in the original transcript. 
In obedience to the certiorari a certified copy of this instrument has 
been sent up and is now on file with the papers of the cause in this 
court. It is moved to strike this paper from the files, because it is 
apparent that it constituted no part of the record in the court below. 
We are of a different opinion. Its contents were in part recited in 
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the pleadings of the appellees, and it was made part of those plead- 
ings though not attached to them as an exhibit. It was also made 
part of the appellant’s pleadings, and they purport to attach the as- 
signment as an exhibit. The judgment of the court sustains objec- 
tions of the appellees to the assignment, which clearly shows that 
the paper was before the court. The court, as the judgment re- 
cites, sustained objections to the assignment before proceeding to 
hear the facts of the case. This could not have been done unless 
the assignment had been made part of the pleadings in the cause. 
The motion to strike it from the record must be overruled. 

The important question raised by the record arises upon the ac- 
tion of the court in sustaining the appellees’ objections to the assign- 
ment. These objections having been sustained, as already stated, 
before the court had heard the facts of the case, it must have been 
the opinion of the court that the assignment was void upon its face. 
Whether it was thus void or not is therefore the turning point of 
the appeal. 

The objections raised to the assignment, upon some or all of which 
the court must have grounded its ruling, are substantially these: The 
assignor was not insolvent, but could have paid all his debts as they 
fell due. The assignment was made for the purpose of hindering, 
delaying and defrauding the assignor’s creditors, of whom the ap- 
pellees constituted a part. The deed was not properly acknowl- 
edged and recorded before the attachment of Schneider & Davis 
was levied, it having been acknowledged before a deputy district 
clerk, whose appointment had not been recorded at the time the 
acknowledgment was taken, and who was not an officer authorized 
by law to perform such an act. The assignment gives the assignes 
discretion and power to sell on a credit, and controls the time and 
manner of sale, and provides for a delay in making sales. The as- 
signor had, previous to making the assignment, been selling his goods 
for cash, and converting the money to his own use instead of paying 
his creditors with it. 

Upon an examination of these grounds of objections it is plain 
that the most of them are based upon facts not apparent on the face 
of the assignment. Whether the assignor was solvent or insolvent; 
whether the deputy clerk’s appointment had been recorded or not; 
and whether the assignor had, before making the assignment, made 
way with his property without paying his debts, were all matters of 
extraneous proof, and not grounds for declaring the instrament upon 
its face invalid. Hence it is unnecessary to inquire whether or not, 
if true, they would vitiate the assignment. The instrument appears 
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to have been recorded upon an acknowledgment taken before a dep. 
uty district clerk. It is claimed that this officer has no right to take 
such an acknowledgment. Our Revised Statutes name the district 
clerk as one of the officers before whom these acknowledgments may 
be taken (§ 4305), and provide that deputy district clerks may perform 
all such official acts as may lawfully be done by the clerk in person 
(§ 1104); and it is held by this court that a deputy clerk may an- 
thenticate conveyances when his principal is authorized so to do, 
Cook v. Knott, 25 Tex., 85; Rose v. Newman, 26 Tex., 134; Frizzell 
v. Johnson, 30 Tex., 35. So that if registration was necessary to give 
the assignment validity as against the attachment, the law in that 
respect was fully complied with. The objection that the assignment 
gave the assignee power to sell on a credit is not borne out by the 
record, for it expressly requires all sales of the property assigned to 
be made for cash. 

We cannot see that it provided for any delay in the sales of the 
goods. It provided that so soon as the assignee bad qualified he 
should commence selling the goods for cash at private sale, and so 
continue to sell for sixty days, and at the end of that time, after 
giving notice, to sell at auction. As the statute allows creditors six 
months within which to consent to an assignment, it must have coy 
templated that this length of time would not be an unreasonable 
one within which to sell the property of the estate. 

The provision in the assignment authorizes sale within a shorter 
period. Besides, had the assignor provided for an unreasonable de- 
lay in winding up his estate, the law would not have respected his 
wishes in this respect, but the property would, notwithstanding 
such provision, have been disposed of and the estate settled in accord- 
ance with the requirements of our statutes upon the subject. Keat- 
ing v. Vaughn, 61 Tex., 518. 

As to the general ground that the assignment is intended to de- 
fraud creditors, we see nothing on the face of the instrument to 
justify such a charge. Certainly none of the specific objections 
which can be considered without reference to extraneous facts tend 
to give it support. We think the court erred in sustaining the ob 
jections raised to the assignment, and for this error the judgment 
must be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered June 5, 1885.] 
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J. H. Cong v. Jonn Lewis. 
(Case No. 5479.) 


1, EXEMPLARY DAMAGES — ALLEGATIONS.— The averment in a petition that the 
defendant wrongfully and maliciously seized and converted a dray, the 
property of the plaintiff, who was the head of a family, and a licensed dray- 
man and the owner of no other vehicle, to the special injury of his business 
(which was set forth) as a drayman, was sufficient to sustain an action for 
exemplary as well as actual damages. (Following cases cited in the opin- 
ion. ) 

2. Orricers.— An officer is not liable for exemplary damages, who in a proper 
manner and in good faith seizes property under a writ which he holds; but 
it affords no such protection to him when he wilfully uses process in his 
hands to accomplish a purpose forbidden by law and thereby becomes its 
violator. 

8, EXEMPTION — INTENTION.— The statute exempts from forced sale one wagon 
and one carriage or buggy; in determining whether a dray is included 
within the meaning of the term ‘‘ wagon,” the intention of the legislature 
in giving the exemption must be considered and followed. The intention 
was to protect all heads of families in the pursuit of their occupations, and 
a correct construction of the law would seem to protect draymen and cart- 
men in the possession of their vehicles. (See cases cited in the opinion.) 

4, SaME.— The statute does not give the exemption of a vehicle which may be 
classed asa ‘‘ wagon” to those pursuing any given occupation, alone, but 
‘*to every family.” In the case of a drayman the exemption would seem 
peculiarly appropriate and in harmony with the spirit of the statute, which 
exempts ‘‘all implements of husbandry,” and ‘‘all tools, apparatus and 
books belonging to any trade or profession.” 

5. Same.— In rendering judgment against a defendant for the value of an ex- 
empt article wrongfully sold by him under execution, it would defeat the 
object of the statute to deduct from the actual value of the exempt property 
the sum realized from its wrongful sale and applied by the defendant to 
the payment of the debt for which the execution issued. 


Arrrat from Milam. Tried below before the Hon. W. E. Collard. 

Appellee Lewis, plaintiff in the court below, brought this suit 
against the appellant, Cone, for the alleged wrongful and malicious 
seizure and conversion of a dray, the property of Lewis, who was 
the head of a family, a licensed drayman in the town of Rockdale, 
and owned no other vehicle. 

Plaintiff claimed $50 for the value of the dray, $100 special 
damages for the interruption of his business, and $1,000 for exem- 
plary damages. 

Defendant pleaded to the jurisdiction of the court, that the claim 
for special and exemplary damages had been falsely made for the 
purpose of giving jurisdiction to the district court, and filed general 
and special exceptions, all of which pleas were overruled, save the 
exception to the claim for special damages, which was sustained. 
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Defendant also pleaded, in justification, that he made the seizure 
in yood faith, as constable, under an execution against Lewis, in 
favor of one Moody, after having taken the advice of an attorney 
upon the facts. 

The case was tried by the court without a jury, resulting in a 
finding that the dray was exempt from execution; that plaintiff was 
not entitled to exemplary damages; and in a judgment for plaintiff 
for $30, as the value of the dray. 


W. KE. Homan, for appellant, cited: Bridge v. Ballew, 11 Tex., 
136; Lay v. Blankinship, 3 Tex. L. Rev.; McGaughey v. Meek & 
Painter, W. & W. Cond. Rep., 1197; R. S&S. 2335; Quigley v. Gor- 
ham, 5 Cal., 418; Favers v. Glass, 22 Ala., 624; Thomp. cn Homes, 
& Exemp., 809, 810; Rodgers v. Ferguson, 32 Tex., 533; Nichols », 
Claiborne, 39 Tex., 363. 


Antony & Wilcox, for appellee, cited: Graham v. Roder, 5 Tex., 
141; 1. & G. N. R. R. Co. v. Nicholson, 61 Tex., 550; R. S., art. 
2335; Robinson v. Robinson, Tex. Law Rev.; Champion v. Vincent, 
20 Tex., 811; W. & W. Cond. Rep., 1196, 1197; Gordon v. Jones, 
27 Tex., 622. 


Srayton, Assocrate Justice.— The averments of the pleadings for 
he plaintiff were such as would sustain an action for exemplary 

as well as actual damages, and the court did not err in overruling 
the exceptions of the defendant which questioned the sufficiency of 
the averments of the petition to confer jurisdiction on the district 
court. Kolb v. Bankhead, 18 Tex., 229; Champion v. Vincent, 20 
Tex., 812; Gordon v. Jones, 27 Tex., 622; Graham vw. Roder, 5 Tex., 
146; Cole v. Tucker, 6 Tex., 267: Mill v. Newton, 24 Tex., 202. 

An ollicer is not liable for exemplary damages, who in proper 
manner and in good faith seizes property under a writ which he 
holds; but it affords no such protection to him when he wilfully 
uses process in his hands to accomplish a purpose forbidden by law, 
and thereby becomes its violator. 

The cause was tried without a jary, and the motion made after 
the trial, as did the exception presented before the trial, again raised 
the question of the sufficiency of the pleadings to confer jurisdic- 
tion on the court, and also raised the question of the sufficiency of 
the evidence to show that the plaintiff in good faith believed that 
he was entitled to recover a sum as exemplary damages suflicient to 
give the court jurisdiction. 
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That motion having been overruled, it must be presumed that, on 
hearing the evidence, the judge who tried the cause was of the 
opinion that the facts were such as to lead the plaintiff to institute 
the suit in the district court in good faith, believing that he was en- 
titled to recover such sum as exemplary damages as would give the 
court jurisdiction, although in the opinion of the judge he was not 
entitled to other than actual damages. Gouhenant v. Anderson, 20 
Tex., 460; Graham v. Roder, 5 Tex., 142. 

We cannot say that such a finding was not supported by evidence. 

It is urged that the dray levied upon was not exempted from 
forced sale although it belonged to the head of a family and was 
the only vehicle of any kind owned by him. 

The statute exempts from forced sale, if owned by the heal of a 
family, one wagon, one carriage or buggy. R. S., 2335. 

In determining whether a dray is embraced within the meaning 
of the word “ wagon,” it is proper to look to the intention of the 
legislature in giving the exemption, and no such restricted meaniug 
should be given to it as will defeat that intention. 

“The intention of the legislature was to protect all (heads of 
families) in the pursuit of their occupations, and a correct consiruc- 
tion of the law would seem to protect the drayman and cartiman in 
the possession of their vehicles, although they do not come wiihin 
the strict definition of the word ‘wegon.’” Rodgers v. Fergi oa, 
32 Tex., 535; Nichols v. Claiborne, 39 Tex., 366; Gordon v. Suicide, 
7 Kan., 325; Quigley v. Gorham, 5 Cal., 418. 

The statute does not give the exemption of a vehicle which may 
be classed as a “wagon” to persons only who may be farmers, or 
who pursue some given occupation, but “to every family ;” and the 
fact that the plaintiff was pursuing the business of a drayman, or 
that he used the vehicle in any particular way, could not defeat the 
exemption. 

To a person pursuing the business of a drayman such an exemp- 
tion would seem peculiarly appropriate, and in harmony with the 
spirit of the statute which exempts “all implements of husbandry,” 
and “all tools, apparatus and books belonging to any trade or pro- 
fession.” 

The defendant insists that he is entitled to have deducted from 
the amount of the judgment rendered against him the sum which 
he realized from the sale of the exempted property and applied to 
the payment of the debt for which the execution issued, and tle 
costs of the case, including such as were incurred through his own 
unlawful acts. 








334 Horrman v. BLUME. [Austin Term, 











Statement of the case. 





































To admit any of these claims would be practically to defeat the 
exemption, and indirectly do what the law declares shall not be 
done. 

The judgment is not erroneous, and is affirmed. 

AFFIRMED. 

[Opinion delivered June 5, 1885.] 





Gustave Horrman v. F. Brive. 
(Case Ne. 5485.) 


1. Lis PENDENS— FORCIBLE DETAINER— POSSESSION — INNOCENT PURCHASER.— 
A vendor after giving an absolute deed, which was recorded, remained on 
the land as tenant of his vendee; the vendee sold the land to a third party, 
and the original vendor claimed that, though he gave a deed absolute in 
form, it was in reality a security for debt, and that the third party was 
chargeable with constructive notice of his claim, because at the time of his 
purchasg,a suit for possession was pending in a justice’s court in favor of 
the original vendee,against the original vendor. Held: 

(1) That lis pendens is constructive notice of that only which is involved 
in the litigation; that in an action of forcible detainer for the possession of 
land, by a landlord against a tenant, for failing to pay rent, no question of 
title could have been adjudicated, and hence such a suit could not charge 
third parties with notice of an assertion of title by the tenant inconsistent 
with his absolute recorded deed. 

(2) That the vendor’s possession as tenant of his vendee was entirely con- 
sistent with his deed to the latter, and would not constitute notice of any 
assertion of right to the land inconsistent with his conveyance. Following 
Eylar v. Eylar, 60 Tex., 315. 

(3) That if the third party purchased with notice of the tenant’s asserted 
rights, he would simply occupy the position of his vendor; if, in addition, 
the first deed was on its face a mere security for debt, the third party’s only 
remedy, if chargeable with notice, would be a foreclosure of the lien; but if 
it was a conditional sale, and the vendor forfeited his right to repurchase, 
the third party was entitled to the property. If the vendor had not lost the 
right to repurchase, he was entitled to hold the land by tendering the 
amount agreed upon for repurchase, If the third party was an innocent 
purchaser for value without notice, he was entitled to the land free from 
incumbrances, 


AprpeaLirom Comal. Tried below before the Hon. T. M. Paschal. 
On May 11, 1884, Hoffman brought this suit of trespass to try 
title against Blume, to recover the tract of land described in the 
petition. 
June 6, 1884, Blume answered by plea of not guilty. 
Hoffman claimed title as follows: 
1st. Deed from Dolle and wife to Blume, dated June 3, 1882. 
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2d. Deed from Blume to Behusch, dated July 1, 1882. 

3d. Deed from Behusch to Hoffman, dated April 7, 1884. 

Blume claimed that the deed from himself to Behusch, though 
absolute in form, was a mortgage or trust to secure a debt, and that 
Hoffman had notice of the fact. 

December 6, 1884, the cause was tried, verdict returned and judg- 
ment rendered for Blume. 

The material questions are sufficiently indicated in the opinion. 


Hutchison & Franklin, for appellant. 


J. D. Guinn, for appellee, cited: McClenny v. Floyd, 10 Tex., 159; 
Loving v. Milliken, 59 Tex., 423; W. & W. Con. Rep., § 365; P. D. 
D., vol. 3, 18481, 18475 and 18465-9, etc.; Mann wv. Falcon, 25 Tex., 
271; Chambers v. Bonner, 33 Tex., 511; McKamey v. Thorp, 61 
Tex., 648; Franklin v. Hurlbut, W. & W. Con. Rep., § 816; Addi- 
son on Contracts, vol. 1, §§ 200-204, 216 and 219; Watkins w. Ed- 
wards, 23 Tex., 443; Wethered v. Boon, 17 Tex., 143; 60 Tex., 319, 
und authorities cited; W. Con. Rep., 390. 


Warts, J. Com. Arp.— This cause was submitted to the jury upon 
the theory that the evidence tended to show that the deed from 
Blume to Behusch, although absolute in form, was in fact a security 
for debt, and that Hoffman purchased with notice of such fact. 

But considering the evidence in the most favorable light for 
Blume, it seems to us to admit of no doubt that the real transaction 
was a conditional sale. Blume does not pretend that the relation of 
creditor and debtor existed between him and Behusch after the exe- 
cution of the deed, or that such relation ever existed as between 
them. There was no existing debt against Blume created by the 
transaction. And the evidence, most favorably considered for Blume, 
shows that he had the right to repurchase the property, at any time 
within four years from the sale, by paying an amount agreed upon 
by the parties. 

Blume’s deed to Behusch was upon record and was by its terms 
an absolute conveyance, containing no conditions, limitations or re- 
strictions whatever. Gesides, he was then in possession of the prop- 
erty as the tenantof behusch; and it was under these circumstances 
that Hoffman purchased the land from Behusch and took his con- 
veyance forthe same. However, Blume claimed that Hoffman was 
chargeable with constructive notice of his claim, because at the time 
he purchased the land a suit was pending in justice court in favor of 
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Behusch and against Blume for the possession. And it may be as- 
sumed from the verdict returned, that the jury found Hoffman 
chargeable with such constructive notice. 

Lis pendens is only constructive notice of that which is involved 
in the litigation. Freeman on Judgments, § 198. 

Conceding that Hoffman is chargeable with notice of the suit 
pending in the justice court at the time of the purchase, the ques- 
tion would then arise, as to the extent of that notice, and its effect 
upon his rights. It was an action of “forcible detainer” under the 
statute for the possession of land, by the landlord against the ten- 
ant, for failing to pay the rent according to the terms of the lease, 
No question of title was or could have been adjudicated in that suit, 
and it as certainly follows, that appellant was not, by reason thereof, 
chargeable with notice of any assertion of title by Blume incon- 
sistent with his deed to Behusch, then of record. 

Biume’s possession as the tenant of Behusch was entirely consistent 
with his deed to the latter, and such possession would not constitute 
notice of any assertion.of right to the land, inconsistent with his 
conveyance. Eylar v. Eylar, 60 Tex., 317. 

If upon another trial it should be shown that Hoffman purchased 
with notice of Blume’s asserted rights, then he would simply occupy, 
with reference to the matter, the position occupied by his vendor, 
Behusch. Then if it is further shown that the transaction between 
Behusch and Blume was in fact a mortgage, that is, a security for 
debt, appellant’s only remedy would be a foreclosure of the lien. 
But if, as now appears, it was a conditional sale, and Blume had 
forfeited his right to repurchase by a failure to pay rent as claimed, 
then appellant would be entitled to recover the property. And if 
Blume has not lost the right to repurchase, he would be entitled to 
hold the land by tendering the amount agreed upon between him 
and Behusch. 

However, if Hoffman was an innocent purchaser for value, that 
is, if he paid value, relying upon Blume’s deed to Behusch, and with- 
out notice of the claim now asserted by Blume, he would be entitled 
to a judgment for the land. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 


REVERSED AND REMANDED. 
[Opinion adopted June 5, 1885.] 
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Bretton Compress Co. v. Betton Brick Mre. Co. 
(Case No. 5520.) 

1, PRINCIPAL AND AGENT.— An agent with power to sell and receive payment 
for his principal cannot, in general, compound with his principal’s debtor, 
and receive payment by canceling his own debt, unless the power be con- 
ferred, or results from the general usage of the business, or the habits of 
dealing between the parties, 

« 

Arrrat from Bell. Tried below before the Hon. B. W. Rimes. 

This suit was by the Belton Brick Manufacturing Company against 
the appellant, to recover for the value of certain brick sold to appel- 
lant by appellee, through appellee’s agent, one Butler. The suit 
was to enforce a lien claimed by reason of the use of the brick by 
appellant in constructing its works, which lien seems to have been 
fixed under the statute. 

J. P. Reed testified that “he was general manager for defendant 
when the brick were ordered;” that he “ordered the brick from 
Geo. J. Butler;” that he “knew at the time that Butler was agent 
or manager for plaintiff; that plaintiff had a brick-yard near Belton ; 
supposed the bricks furnished by Butler came from plaintiff's yard.” 
“ Had, in Batler’s absence, ordered some of the brick from Geo. W. 
Tyler, secretary and treasurer of plaintiff.” Reed, as manager for 
defendant, settled for the brick by giving Butler a draft for $337.73 
on Embree, treasurer of defendant. Embree took up the draft issued 
by Reed, and issued Butler a receipt as follows: 

“No. 91. Betton, Texas, Sept. 24, 1883. 

“Received of Geo. J. Butler three hundred and thirty-seven and 
seventy-three one-hundredths dollars. This amount has been paid 
in brick. Tur Berton Compress Company. 

(Signed) “J. W. Enprer, 
* Treasurer Delton Compress Co.” 
3utler testified that, when he settled up with plaintiff, he turned 
this receipt over to plaintiff as assets of plaintiff; he “indorsed it in 
blank and handed it to G. W. Tyler, secretary and treasurer of 
plaintiff, who kept it, and I considered the matter settled so far as 

I was concerned.” G. W. Tyler testified that he (being secretary 

and treasurer of plaintiff) paid for the hauling of the brick sued for 

from the brick-yard to the compress at $1.25 per thousand; that 

Butler had subscribed for stock in the Compress Company and 

wanted plaintiff to take the subscription off of his hands and let 

these brick go in as a credit thereon, to which he (Tyler) protested 

and refused on the part of plaintiff; and when, about October 13, 
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1883, Mr. Butler sold and transferred his stock in plaintiff company 
to O. T. Tyler, and Butler and witness were settling up Butler’s 
affairs as business manager (which position he thereafter ceased to 
fill), this account was standing open on the books against the Com. 
press Company; and witness insisted that Butler should close it up 
with the Compress Company, whereupon Butler, then or soon after, 
produced the above receipt and offered it to witness in settlement 
of the Compress Company’s account, but which witness refused to 
accept, and so stated to Butler. Butler said it was no use to him, 
indorsed it in blank, and handed it to witness, in whose possession it 
has been ever since, no ownership or right ever having been claimed 
under it. 

3utler had subscribed individually to $1,000 worth of the capital 
stock of the defendant Compress Company (which Butler, however, 
elaimed was a mistake, and that he intended it for $100), and the 
testimony of butler, Reed and Embree was to the effect that plaint- 
iff’s brick were applied tq said $1,000 subscription by Butler, no 
consent to, nor ratification thereof, by plaintiff being alleged or 
proven. 


Harris & Saunders, for appellant. 


Geo. W. Tyler, for appellee. 





Wu, Cuter Justice.— An agent with power to receive pay- 
ment is not, in general, clothed with authority to compound the 
debt or commute it for something else, as, for example, his own 
debt; but can only receive it in money, unless his particular em- 
ployment confers the authority, or it can be implied from the gen- 
eral usage of business, or the habits of dealing between the parties. 
McAlpin v. Cassidy, 17 Tex., 450; Robson v. Watts, 11 Tex., 764. 

There is nothing in the evidence in this cause to show any author- 
ity in Butler to receive payment for the brick sold by him, as agent 
of the appellee, to the appellant company, by having a credit en- 
tered to the amount of the value of the brick upon a debt due by 
him to the latter company. 

His particular employment conferred no such authority, and it 
could not be implied from the general usage of the appellee’s busi- 
ness or its habits of dealing. 

The settlement made by Butler with the Compress Company was 
not ratified, but was protested against and repudiated. The receipt 
was not accepted under any claim of ownership of any portion of 
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Butler’s stock, nor did its indorsement in blank by Butler convey to 
the appellee any right or interest whatever in the stock. No estop- 
pel is set up in the answer of appellant, and if it had been alleged 
it was not proved. 


The Compress Company was not induced to change its position by 


any statement or conduct of the appellee, and no injury is shown to 
have been apprehended or snffered by the appellant from any act 
done by the appellee. Thomas v. Groesbeck, 40 Tex., 536. 


There is no error in the judgment of the court below, but it is 


not apparent from the record that the appeal was taken for delay. 
The judgment will therefore be affirmed without damages. 


—y 


AFFIRMED. 
[Opinion delivered June 5, 1885. ] 


A. Tom er au. v. J. D. Savers er At. 
(Case No. 5540.) 


EVIDENCE — TRESPASS TO TRY TITLE.— In trespass to try title, when title is 
sought to be deraigned through one to whom the patent issued, as the as- 
signee of another, it is not necessary to go behind the patent to show a legal 
or equitable right of the assignee to the certificate on which the patent issued 
as against one who asserts no legal or equitable claim to such certificate, 


. PRACTICE — BILLS OF EXCEPTION.— The rule again announced, that objec- 


tions to evidence found in a statement of facis, made up and signed after 
the close of the term, even if good, in form and substance, as a bill of ex- 
ceptions, will not be considered on appeal. The evidence offered will be 
considered as if offered without objection. 


. SEAL — CONVEYANCE.— A conveyance of land, not under seal, but signed by 


the grantor in 1845, is not, by reason of the absence of a seal, a nullity. 


. SEFARATE ACKNOWLEDGMENT — DEED.— In a deed by husband and wife, con- 


veying land patented to the husband, as assignee of a certificate, it is not 
necessary, as against one not a stranger to the title, that the separate ac- 
knowledgment of the wife should be in accordance with the statute regu- 
lating conveyances of her separate estate, there being nothing to show that 
the wife really owned the land in her own separate right. 

JOLLATERAL PROCEEDING — ADMINISTRATOR’S DEED -— PROBATE SALE.— An 
order of the probate court, in which administration was pending, was 
shown, directing the sale of land of a testator, and describing it by the 


~ 


name of the grantee of the certificate on which the patent issued, and the 
county in which it was situate. The order of sale recited an application to 
sell, and directed the sale to be made in accordance ‘‘ with the will” of the 
deceased testator. Held: 

(1) It must be presumed, in a collateral proceeding, that the application 
for the sale was made in accordance with the statute, or that the will of the 
testator contained such provisions as made it necessary or proper to seil 
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without such application to sell as is required by the statute for the sale of 
land, to pay debts, without regard to the directions of a will, 

(2) In such a case, no presumption can be indulged, in a collateral pro- 
ceeding, against the validity of the probate order directing the sale. Fol- 
lowing Alexander v. Maverick, 18 Tex., 179; Guilford v. Love, 49 Tex., 715, 

(83) Such a sale, duly reported to the probate court, and confirmed, with 
directions to the administrator to make title, vests in the purchaser, under 
deed made in pursuance thereof, title to the land sold, as against one who 
does not hold under a superior title. 

6. PURCHASER WITH NOTICE.— A purchaser from the original grantee of a cer- 
tificate is charged with notice of the legal title, which, before the date of 
his purchase, had passed by patent to an assignee of the certificate. 

%. VERDICT.— Co-plaintiffs claimed title to land in the same right, and main- 
tained it with the same evidence. The verdict was in the singular — for the 
plaintiff. Held, that it was not error to construe the verdict in the light of 
the entire record, and to render a judgment for both plaintiffs. 


Arrrat from San Saba. Tried below before the Hon. A. W. 
Morsund. 

Suit by appellees against A. Tom, T. A. Sloan and W. H. Ellis, 
in trespass to try title, for a tract of land described in the petition of 
appellees as “six hundred and forty acres, patented to Raymond & 
Smith, assignees of Wm. Gibbs.” 

Appellants answered: 1st. General demurrer. 2d. General de- 
nial and plea of not guilty. 3d. That they were the owners in fee- 
simple of six bundred and forty acres of land granted to John 
Gibbs, which appeared on the official map of said county as survey 
No. 60, in the name of John Gibbs. That they purchased the same 
for a valuable consideration, to wit, $384, on August 17, 1881, from 
W. H. Threadgill, without notice of any adverse claim. That they 
made all diligent inguiry and search, and exercised as much prudence 
in purchasing the same as any reasonably careful man would have 
done under the same circumstances. That they paid cash for the 
land on the date of purchase, and obtained a full warranty title. 
They never heard of any adverse claim, or any pretended claim, to 
their said tract of land, until about the time this suit was filed — 
February 1, 1884. That if appellees possessed any kind of claim to 
said tract of land, it was illegal, inequitable, unjust, and was pro- 
cured by and through fraud and covin. They prayed protection in 
title as innocent purchasers for a valuable consideration without 
notice. 

Verdict for “the plaintiff.’ Judgment thereon for appellees, 
against appellants. 

The court granted an order allowing ten days after adjournment, 
in which a statement of facts might be filed. 
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S. F. Yoe and Sidon Harris, for appellants, that a deed without 
a seal in 1845 was void, cited: Hart. Dig. § 173; Burkett v. 
Scarborough, 59 Tex., 499; Ruleman vw. Pritchett, 56 Tex., 482-485 ; 
Looney v. Adamson, 48 Tex., 619; Berry v. Donley, 26 Tex., 745; 
Nichols v. Gordon, 25 Tex. Sup., 112. 

That the description of the land in the probate ggreeng. was 
not sufficient, they cited: Murphy vw. Welder, 58 Tex., 237, 238, 240; 
Norris v. Hunt, 51 Tex., 614; Mitchell v. Ireland, 54 Tex., 305; 
Faver v. Robinson, 46 Tex., 205; McRee v. Brown, 45 Tex., 506; 
Shipman v. Fulerod, 42 Tex., 248-9. 

That no title was acquired under = probate proceedings, they 
cited: Graham v. Hawkins, 38 Tex.. 632; Littlefield v. Tinsley, 26 
Tex., 354; Miller v. Miller, 10 Tex., 333; Finch v. Edmonson, 9 Tex., 
571; R. S., 2069, 2070, 2071, 2073, 2074, 2075 and 2087; Freeman 
on Void Judicial Sales, $$ 2, 4, 8, 9, 10, 11, 12, 16. 

That the judgment was not authorized by the verdict, they cited: 
Throckmorton v. Davenport, 55 Tex., 236; Adams v. Cook, id., 
166; Smith vw. Tucker, 25 Tex., 603, 604; Faver v. Robinson, 46 
Tex., 205; McRee v. Brown, 45 Tex., 507. 


Carleton & Morris, for appellees, cited: Reed v. Reed, 11 Tex., 
593; Andrews v. Parker, 48 Tex., 94; State v. Jordan, 12 Tex., 205; 
Wright v. Hawkins, 28 Tex., 472 


Srayron, AssocrareE Justrice.— The land in controversy having 
been patented to Raymond & Smith as the assignees of John Gibbs, 
it was not necessary for the appellees in deraigning title, as against 
persons not showing a legal or equitable right to the certificate on 
which the patent issued, to go behind it. Hence, it was only neces- 
sary for the appellees to deraign title from Raymond & Smith, and 
the inquiry arises whether they have done so. 

There are no bills of exception found in the record, and the state- 
ment of facts, made up and filed after the close of the term, simply 
shows that parts of the evidence offered by appellees were objected 

0; the grounds of the objection, however, not appearing. 

If the objections to evidence, thus leon in the statement of facts, 
were good in form and substance as bills of exception, they could 
not be considered, having been filed after the close of the term. 
Howard v. The Mayor, 59 Tex., 79; G., C. & 8. F. R’y Co. v. Eddins, 
60 Tex., 656; Lockett v. Schurenberg, 60 Tex., 610; Willis ». Donae, 
61 Tex., 589. 
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The evidence offered stands as if admitted without objection. 

The certificate on which the land was patented issued May 16, 
1838, to Norton & Clements, assignees of John Gibbs, and by them 
it was transferred to Raymond & Smith, July 29, 1838, 

Patent issued on the certificate to Raymond & Smith as assignees 
of John Gibbs, giving the number of the certificate and date of its 
issuance, and Raymond & Smith, joined by their wives, conveyed the 
land, describing it by the certificate on which it issued, to Charles 
K. Ballard, December 16, 1845. 

Those facts, appearing to have been established by copies of the 
original instruments, stand as though established by the introduction 
of the originals, no objection to their introduction of which we can 
take notice appearing in the record. 

That the conveyance from Raymond and Smith and their wives 
was not under seal does not render ita nullity. Miller ». Alexan- 
der, 8 Tex., 37; Martin ». Weyman, 26 Tex., 466. 

It does not appear that the wives of Raymond and Smith owned 
the land in their own separate rights, and this cannot be presumed 
in the face of the fact that the land was patented to Raymond & 
Smith; hence, it was not necessary to show that the deed exe- 
cuted by the husbands and wives was so acknowledged by the wives 
as to pass their separate estates, even if a stranger to the title could 
avail himself of such a defense, which in this case it is unnecessary 
to consider. -Fisk v. Miller, 13 Tex., 225. 

The record shows that the probate court for Bastrop county di- 
rected the administrator of the estate of Charles K. Bullard to sell 
the land in controversy for cash, identifying the land by the name 
of the original grantee of the certificate, and the county in which 
it is situated. 

The petition on which the order to sell the land was made does 
not appear in the record, but it does appear from the order that an 
application had been made, and it further appears from the order 
that the sale was directed to be made in accordance with the direc- 
tions of the “will” of Charles K. Bullard. 

Under this state of fact, nothing further appearing, the presump- 
tion would be that the application for the sale was such as required 
by statute, or that the “will” of Charles K. Bullard contained 
such provision, in reference to the sale of the property, as made it 
necessary or proper to sell without such an application as the stat- 
ute requires when land is sold for the purpose of paying debts 
of the estate, or other like purpose, without direction in a will. 
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In this collateral proceeding no presumptions can be indulged 
against the validity of the order of the probate court directing the 
sale of the land. Alexander v. Maverick, 18 Tex., 179; Guilford »v. 
Love, 49 Tex., 715. 

The sale made by the administrator was duly reported to the 
probate court and confirmed, and the administrator directed to make 
title to the appellees, which he did. 

These things appearing, the court did not err in instructing the 
jury that the appellees had shown title to the land, and were entitled 
to recover unless the appellants showed a superior title, or that they 
were “innocent purchasers in good faith for value, and without 
notice, either actual or constructive, of plaintiffs’ title.” 

The appellants introduced in evidence deeds to themselves from 
W. I. Threadgill for the parts of the land in controversy by them 
severally claimed; and also a deed from A. O. Gibbs and Wilson 
Gibbs to Threadgill, the makers thereof declaring themselves to be 
the children of John Gibbs, who was originally entitled to the cer- 
tificate on which the land was granted. 

This deed was dated October 26, 1876, and there was no evidence 
whatever that the makers of it were the children of John Gibbs. 

It is unnecessary to consider whether any of the deeds through 
which the appellees claim title to the land were properly recorded, 
for the patent issued to Raymond & Smith, and of that all persons 
must take notice, and no one purchasing from Gibbs or his heirs 
could claim to be a purchaser without notice of the legal title evi- 
denced by the patent; hence, the instructions given by the court in 
reference to the registration of deeds and notice are immaterial, and, 
if erroneous, could not have prejudiced the appellants. 

That the verdict was for the “ plaintiff,’ when there were two 
plaintiffs, asserting identically the same title, must be construed in 
the light of the whole record, and so construed there can be no 
doubt that it was the intention of the jury to find in favor of both 
the plaintiffs, and that the use of the word “ plaintiff” instead of 
“plaintiffs” was a mere clerical omission; and the court did not err 
in entering a judgment in favor of the plaintiffs. 

It may be that evidence was admitted which should have been 
excluded, but in the absence of proper bills of exception, presenting 
the objections, we cannot now consider such questions without dis- 
regarding long established rules made to secure the due administra- 
tion of the law, and the protection of all parties to an action. 

All the evidence offered under given states of fact would be 
admissible, and if bills of exception had been taken, such facts might 
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appear, which would not appear in the statement of facts bearing 
upon the main issues. 
As presented by the record before us, the judgment must be and 
is affirmed. 
AFFIRMED. 
[Opinion delivered June 5, 1885. ] 





G., C. & S. F. R’y Co. v. D. A. Neetry. 
(Case No. 5559.) 


1. SUBSCRIPTIONS — ConTRACcT — LIABILrTY.— In order to secure the construc- 
tion of a railroad over a certain line and the establishment of a depot at a 
named point, a committee solicited subscriptions to the amount of $2,500; 

2,350 of this was paid to the railroad company in cash and the subscription 
list given to it at the same time. One hundred and fifty dollars of the sub- 
scriptions remained unpaid, but the railroad company gave a receipt as for 
$2,500, and after building the road and locating the depot at the desired 
points, sued for the $150. Held, that the liability of the defendant was in 
no way affected by the fact that the other subscribers paid their subscrip- 
tions in advance of the time designated. Defendant did not withdraw his 
promise to pay the amounts subscribed until after the railroad company had 
accepted the subscriptions and performed its part of the agreement. When 
this had been done the defendant became bound and the subscription be- 
came a valid contract between the parties. 


Arprat from Bosque. Tried below before the Hon. J. M. Hall. 

This is an action brought by appellant against appellee in justice 
court of precinct No. 1, Bosque county, Texas, on August 14, 1882, 
upon a subscription executed by appellee, about February 11, 1881, 
wherein appellee agreed, with others, to pay the money, $100, oppo- 
site his name on the subscription list, which was for the purpose of 
procuring right of way for appellant as shown in the subscription. 
Defendant Neely filed in the justice’s court his defenses in writing, 
wherein he pleaded want of mutuality of contract between parties, 
etc. Appeliant before a jury recovered a judgment against appel- 
lee for the sum of $100, from which judgment appellee appealed to 
the district court of Bosque county, Texas, and the cause was upon 
the 26th day of February, 1885, submitted to the judge of the dis- 
trict court, resulting in a judgment in favor of appellee and against 
appellant, adjudging it to pay all costs, etc., from which last judg- 
ment appellant prosecutes its appeal, claiming that the court erred 
in its conclusions of law and in rendering judgment against the 
plaintiff, in that the court in its conclusions of law, and contrary to 
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the facts, and not supported by the pleadings of defendant, decided 
that the promise of defendant was a nudum pactum, and of no legal 
force, and did not bind the defendant. 


S. H. Lumpkin, for appellant, cited: R. &., arts. 1573-1575; Hop- 
kins v. Upshur, 20 Tex., 89; Williams v. Rogan, 59 Tex., 438; Fire 
Insurance Ass’n v. Miller Bros., Willson’s Condensed App. Cases, 


vol. 2, § 335. 
No briefs on file for appellee. 


Warts, J. Com. Apr.— It was the expressed intention of the par- 
ties to the subscription list to make it available in securing the con- 
struction of the railroad on the designated line, and the establishment 
and maintenance of a depot at the named point. To secure these 
objects the committee tendered to appellant the subscription list as 
it stood, but as the subscribers were unknown to the company they 
required the committee to raise the money. Then, to meet this 
demand, all the subscribers, except appellee and one other, paid the 
amount of their subscription in advance. This amounted to $2,350 
in money and a balance on the subscription list of $150; and the 
committee delivered to the company the money and list, which was 
accepted as and for the $2,500. 

It appears that the company had, prior to the institution of this 
suit, complied, upon its part, with the terms and stipulations ex- 
pressed in the subscription, by constructing the road and establish- 
ing and maintaining the depot upon the line and at the point 
designated. 

There was no change in the original agreement as expressed in 
the subscription, so far as appellee is concerned; nor was his liabil- 
ity affected in any manner by the fact that the other subscribers 
paid the respective amounts subscribed by them in advance of the 
time designated thereby. 

Ilis object and intention in signing the subscription was to secure 
the construction of the road and the establishment of the depot as 
therein designated, and upon the terms expressed. This has been 
accomplished; the desired object has been secured; but appellee 
declines to perform his part of the agreement. 

Appellee did not withdraw his promise to pay the amount sub- 
scribed by him until after appellant had accepted the subscription 
and performed its part of the agreement. Williams v. Rogan, 59 
Tex., 438, 
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The subscription having been delivered to and accepted by appel- 
lant, and it having constructed the road and established the depot 
in accordance with the terms of the subscription, appellee will be 
held bound by the terms of the agreement. For, under such cir. 
cumstances, the subscription becomes a binding and valid contract 
between the parties. 

Our conclusion is that the judgment of the court below is against 
the evidence, and ought to be reversed, and that the supreme court 
should here render the judgment that ought to have been rendered 
by the court below, viz., that appellant, “The Gulf, Colorado & 
Santa Fe Railroad Company,” do have and recover of and from 
appellee D. A. Neely, and A. J. George, Thad. T. Angel and E. B. 
George, sureties upon his appeal bond, approved and filed March 
29, 1883, for the sum of $100, with interest thereon at the rate of 
eight per cent. per annum from March 28, 1883, and all costs of suit. 


REVERSED AND RENDERED. 
[Opinion approved June 9, 1885. ] 





Tue Texas Centrrat R’y Co. v. A. W. Cuirpress. 
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496 

a0). REV. STATS., ART. 4245, CONSTRUED.— RAILWAY COMPANY — DAMAGES — 

303 NEGLIGENCE.— Whether or not the first sentence of art. 4245 of the Revised 
Statutes, standing alone, would be unconstitutional, it is unnecessary to de- 
cide. Zeigler v. R. R. Co., 58 Ala., 594, decided that a similar statute was; 
but the entire article must be taken together, and when thus construed it 
makes railroad companies liable for damage to live stock unless their roads 
are fenced; in that case they are liable only in the event of a failure to exer- 
cise ordinary care. Thus they are furnished by the statute with the means 
of protecting themselves against any greater liability than they are subject 
to at common law. The legislature certainly had the right to declare what 
should be a prima facie case against these corporations, and what reasonable 
facts would constitute a sufficient defense by which it could be rebutted. 

2. PUBLIC POLICY.—The object of the statute was to compel railroad com- 
panies to fence their lines for the purpose of preventing damage to live 
stock, and for the still more important purpose of protecting the lives and 
limbs of passengers upon their trains. It was an exercise of the police 
power, and as such has been universally supported. (See cases cited in 
opinion.) It may be exercised by a positive command fo inclose with fences, 
enforced by a direct penalty, or by rendering the companies liable for 
damages resulting from a failure to perform this duty. Our legislature 
selected the latter means, and made payment of damages to the owner of 
the animals killed, the penalty by which the fencing of railroads should be 

brought about. 
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8, SamME.— To allow a company to refuse to fence their track and escape the 
penalty, upon grounds not provided in the statute, would be to render the 
statute nugatory and to defeat the object of the law. 

4, JUDICIAL NOTICE — BURDEN OF PROOF.— A court cannot take judicial knowl- 
edge without evidence that a railway was not fenced at a certain point; the 
burden of proving that it was fenced is on the railroad company in order to 
establish its defense. The statute clearly intended to provide, first, what 
should make out a case for recovery on the part of the plaintiff, and then 
what should constitute the only defense the defendant could set up to de- 
feat it. It was not the business of the plaintiff to anticipate this defense or 
combat it in advance, 

. BURDEN OF PROOF.— The clear meaning of the statute, as derived from its 
language, is that if the owner of the stock proves that it has been injured 
by the cars of the company, he shall recover damages, unless the railroad 
company proves that its road was fenced, in which event he shall not re- 
cover unless the injury resulted from the want of ordinary care on the part 
of the railroad company. 


ov 


Arrrat from Bosque. Tried below before the Hon. Jo. Abbott. 

This was a suit by A. W. Childress against the Texas Central 
Railway Company for damages for killing a cow of plaintifi’s by 
defendant’s engine. There was a judgment in the justice’s court 
for plaintiff for $40 and costs, from which defendant appealed to 
the district court of Bosque county, the appeal bond being filed on 
July 18, 1883. 

The case was tried in the district court on the 26th day of August, 
1884, and plaintiff (on an agreed statement of facts) recovered a 
judgment for $40 and costs. 


Alexander & Winter, for appellant, cited: Bethje v. H. & C. T. 
R’y Co., 26 Tex., 604; Zeigler v. Railroad Co., 58 Ala., 596; R. &., 
art. 4245. 


No briefs on file for appellee. 


Wii, Carer Justicr.— Article 4245 of our Revised Statutes 
reads as follows: “ Each and every railroad company shall be liable 
to the owner for the value of all stock killed or injured by the loco- 
motives and cars of such railroad company, in running over their 
respective railways, which may be recovered by suit before any 
court having competent jurisdiction of the amount. If the railroad 
company fence in their road, they shall only then be liable in cases 
of injury resulting from the want of ordinary care.” 

It is urged by the appellant’s counsel that this article is unconsti- 
tutional, unless we so construe it as to allow a railroad company to 
show in its defense, when sued for the value of stock killed upon 
an unfenced portion of its track, that all necessary diligence was 
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used by the employees of the company to prevent the accident, 
Otherwise, it is said, the company is deprived of property out of the 
due course of the law of the land. Whether this would be the effect 
of a statute which contained only such a provision as is found in 
the first sentence of the above quoted article, it is not necessary for 
us to determine. In Alabama it has been held that a statute which 
provided that railroad companies should be liable for all damages to 
live stock caused by locomotives or railroad cars was unconstitu- 
tional. Zeigler v. Railroad Co., 58 Ala., 594. But that statute did 
not give these companies the right to protect themselves by feneing 
their tracks. All parts of article 4245 of our Revised Statutes must 
be construed in connection, and thus construed, railroad companies 
are made liable for damages unless their road is fenced; in that case 
they are liable only in event of the want of ordinary care. They 
are furnished by the statute with the means of protecting them- 
selves from any greater liability than they are subjected to at com- 
mon law, and if they do not avail themselves of this means they 
must abide the consequences. It cannot be doubted but that the 
legislature had the right to declare what should be a prima facie 
case against these companies, and what reasonable facts should 
amount to a defense by which it could be rebutted. The object of 
the statute was to compel them to fence their tracks, for the purpose 
of preventing damage to live stock, and for the still more important 
purpose of protecting the lives and limbs of passengers upon their 
trains. Blair e al. v. Railroad Co., 20 Wis., 254; Corwin v. Rail- 
road Co., 13 N. Y., 45. It was an exercise of the police power, 
and as such has been universally upheld. Penn. R. R. Co. v. Riblet, 
66 Pa. St., 164; Kansas Pac. ’y Co. v. Mower, 16 Kans., 573; 
Atchison & Neb. R. R. Co. v. Harper, 19 Kans., 529. 

It may be exercised by a positive command to inclose with fences, 
enforced by a direct penalty; or by rendering the companies liable 
for damages resulting from a failure to perform this duty. Kansas 
Pac. R’y Co. v. Mower, supra; Dean ». Sullivan Railroad, 2 Foster 
(N. H.), 316. Our legislature selected the latter means, and made 
the payment of damages to the owner of the animal killed, the pen- 
alty by which the fencing of railroads should be brought about. 
To hold that a company may refuse to fence their track, and escape 
this penalty upon grounds not provided in the statute, is to render it 
nugatory, and to defeat the object intended to be secured by the law. 

These principles are so well settled by the authorities already 
cited that further discussion of them is unnecessary. 

We think the law constitutional, and that when a railroad com- 
pany has not fenced its road it is no answer to a suit against them, 
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for killing or injuring live stock, that the damage occurred with- 
out any negligence on their part. 

There was no proof below that the road was not fenced, but the 
district judge held that he was authorized to conclude, from the 
known condition of the railroad in Bosque county, that it was not 
fenced at the point where the animal was killed. We do not think 
that the court could judicially take notice of such fact; but we are 
of opinion that it was not one which the plaintiff was required to 
prove to make out his case, but the burden of proving it was on the 
railroad company in order to establish their defense. 

The statute first fixes the general liability of the company in all 
cases Where the killing or injury has occurred, and then provides an 
exceptional case in which the company may escape such liability. 
It clearly intended to provide, first, what should make out a case for 
recovery on the part of the plaintiff, and then what should consti- 
tute the only defense which the defendant could set up to defeat it. 
It was not the business of the plaintiff to anticipate this defense or 
combat it in advance. 

The clear meaning of the statute, as derived from its language, is 
that if the owner of the stock proves that it has been killed or 
injured by the cars of the company, he shall recover damages, 
unless they prove that their road was fenced, in which event he 
shall not recover, unless the injury resulted from want of ordinary 
care on the part of the railroad company. The case of Bethje ». 
Railroad Co., 26 Tex., 604, cited to support an opposite view, is not 
so reported that we can tell whether it arose before or after the 
introduction of the foregoing provision into our statutory law. It 
is presumable, however, that the cause of action arose before the 
passage of the law, or some allusion would have been made to the 
statute in the argument of the attorneys or the opinion of the court. 
That case announced a principle of common law, which the statute 
was intended to repeal in its application to the killing or injury of 
live stock upon the unfenced track of a railroad within this state. 
These views are in full accord with the decision of the court of 
appeals ina similar case. T. & P. R’y Co. v. Miller, W. & W. Ct. 
of App. Cases, § 263. 

We are of opinion that the record not showing that any proof 
was introduced to show that the road was fenced, the court was 
authorized to presume that it was not, and that the judgment below 
Was correct, and it is accordingly affirmed, 

AFFIRMED. 


[Opinion delivered May 12, 1885.] 
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J. H. Ranpatr er av. v. Jonn J. Snyper. 
(Case No. 5318.) 
1. Lis PENDENS.— One who buys from a party during the pendency of a suit in- 
ago\ VOlving title to land, or who buys between the time a final judgment is ren- 
669| dered therein, and the time an appeal or writ of error is perfected, or pending 
either, is a purchaser pendente lite, and a judgment ultimately rendered 
will not only affect him with notice of the adverse claim, but will bind him 
as it will a party to the record, and through process under that judgment 

he may be evicted. Following Harle v. Langdon, 60 Tex., 555. 

2. SAME — PURCHASER PENDENTE LITE.— If, however, the judgment be rendered 
in favor of the vendor of one who purchases pendente lite, then, while such 
purchaser will be charged with notice of the adverse party’s right, yet he 
will not be bound by a judgment rendered in any subsequent suit on the 
same cause of action, unless he is made a party thereto, and this though the 
real origin of his right may be subsequent in point of time to the date of 
the judgment thus rendered. 


Appear from Hood. Tried below before the Hon. T. L. Nugent. 
The opinion contains all the important facts to which the princi- 
ples of law announced apply. 


Cooper & Estes, for appellants, cited: Harle v. Langdon, 60 Tex., 
562-5; Connolly v. Hammond, 58 Tex., 20, 474; Ferrier v. Buzick, 
6 Ia., 258. 


McCall & McCall, for appellee, cited: Price v. White, 1 Bailey’s 
Eq., 234; Blake v. Heywood, id., 208; Turner v. Campbell, 1 Ohio, 
372; Debill v. Foxworth, 9 B. Mon., 228; Lee County vw. Rogers, 7 
Wall., 181; 2 Randolph, 102; 5 Leigh, 627, 681; Le Neve »v. Le 
Neve, Smith’s Leading Cases in Equity, vol. 2. pp. 1, 211; 14 Am. 
Dec., 766; Walton v. Willson, 2 Dana, 408; Herrinton v. Herring- 
ton, 27 Mo., 560; Herrington v. McCallom, 73 Ill, 482; Ludlow 2. 
Kidd, 3 Ohio, 541; Fox wv. Ruder, 28 Ohio St., 181. 


Srayron, Assoctate Justice.— This action was brought by ap- 
pellee to remove cloud from title to two hundred acres of land, a 
part of a tract of land originally granted to Milton A. Hardin. 

It appears that the land was community property between Har- 
din and his wife, and the appellee proposed to prove that prior to 
the 8th day of April, 1876, they had been divorced, and that on that 
day there was a suit pending between Hardin and his former wife 
in reference to her claim to an interest in the land, and that Renick 
was her attorney in that cause. 

The title of appellee is based on the following facts: As early as 
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1870 or 1871 one Lazenby was asserting some kind of a claim to the 
land in controversy, the true character of which is hot show n, and 
to him the appellee ‘loaned & $300, which was paid to Renick, as is to be 
inferred, as fee, or part of fee, due to him as the attorney of Mrs. 
Hardin, and that Lazenby having died, his widow abandoned her 
claim to the land and surrendered her possession; that on April 8, 
1876, it was agreed between Hardin and wife and the appellee that 
he should pay to Renick $200 more and have the land in contro- 
versy, Which was done, whereupon the appellee intervened in the 
suit pending between Hardin and wife, and therein, on that day, a 
judgment was rendered vesting title in the appellee to the two hun- 
dred acres of land in controversy, and vesting title in Milton A. 
Hardin in severalty to a designated part of the grant, and thus the 
suit between Hardin and his former wife seems to have terminated 
by consent of all parties thereto. 

The appellee proposed to prove that at the time he loaned the 
money to Lazenby he and Renick executed a written instrument by 
which they agreed, if Lazenby did not repay to appellee the money 
loaned, the appellee should have so much of the land as would satisfy 
said debt and interest. The instrament through which this agree- 
ment was claimed to have been made was not offered, and the court, 
upon grounds not necessary now to state, excluded the parol evi- 
dence offered of its execution and contents. 

The appellants claim that the land, of which that in controversy 
is a part, was located by Stubblefield and Mitchell under an agree- 
ment with Hardin that they should have a part of the land for their 
services; and that as early as March 27, 1856, Mitchell, in consider- 
ation of the conveyance to him, by John H. Randall and his wife 
Susan, of three hundred acres of land in Hill county, made a writ- 
ten agreement that he would execute to Susan Randall a deed to 
three hundred and twenty acres of land out of any corner of the 
Hardin grant which Mrs. Randall might select, so soon as the loca- 
tive interest to which Stubblefield and Mitchell might be entitled 
should be severed from the rest of the grant. 

They further claim that after that agreement was made J. H. 
Randall and his wife, with the consent of Stubblefield, Mitchell and 
Hardin, selected the land in controversy, and had the same surveyed, 
after which, with the consent of all the parties before named, they 
made valuable improvements on the land, with an assurance from 
all those parties that they should have the three hundred and twenty 
acres of land so sclected and improved. 

They further claim that the land was improved upon the faith of 
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the promises and assurances made by Stubblefield, Mitchell and 
Hardin that title should be made to the wife for the land selected; 
but that afterwards (the date not mentioned), Stubblefield, Mitchell 
and Hardin so set apart the locative interest to which the former 
were entitled as to exclude the land in controversy from it, and that 
this was done with intent to defraud John H. Randall and his wife; 
the deed to the locative interest so set apart being made to Stubble. 
field by Hardin. Mrs. Susan Randall having died, John I. Randall 
and the heirs of Mrs. Randall, all of whom are appellants in this 
case, on the 10th of January, 1872, instituted a suit against Mil- 
ton A. Hardin, Stubblefield and Lazenby for the three hundred 
acres of which the land in controversy is a part, which terminated 
in a judgment in favor of the defendants, rendered on the 3lst of 
May, 1878. 

After that judgment was rendered the appellants brought a second 
suit for the land by petition, filed May 30, 1879. 

To this last action Milton A. Iardin and all persons in possession 
of the land were made parties, but neither the appellee nor any 
representative of Lazenby were made parties, and in that action a 
judgment was rendered in favor of the appellants on July 23, 1880, 
for the land. 

In disposing of this case we do not deem it necessary to consider 
each assignment of error separately, but will briefly give the rules 
by which the rights of the parties should be determined. 

This is a case in which the plaintiff is seeking equitable relief, and, 
to entitle him to it, it is incumbent upon him to show that he has 
the equitable title to the land superior to that held by the defendants. 

He bases his right upona judgment rendered in his favor, by con- 
sent, in a suit in which Milton A. Hardin, his wife and himself, as 
an intervenor, were the only parties. 

That judgment was rendered on April, 8, 1876, and as against 
Hardin and his wife, and persons claiming through them, by reason 
of any fact subsequently occurring, passed to the appellee good title 
to the land; but it can have no effect as against one claiming 
through fucis existing prior to the time that judgment was rendered, 
if of such facts, or right growing out of them, the appellee had no- 
tice at the time he obtained that judgment. 

That judgment having been rendered while the first suit insti- 
tuted by the appellants against Hardin, Lazenby and Stubblefield 
was pending, it must be held that the appellee stands charged with 
notice of whatever right the appellants were then asserting, although 
the suit then pending was subsequently decided against them. 
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The judgment rendered in the second suit brought by appellants 
against Hardin and others, on the same_cause of action as the first, 
as against Ilardin and all others who were parties to that suit, is 
also conclusive of the right of the appellants to the land in contro- 
versy; but it can have no such effect as against the appellee, who 
was not a party to that action. 

If the appellants desired to bind the appellee by the judgment to 
be rendered in that cause, they should have made him a party to it, 
as did they Lazenby in the first. 

That judgment cannot bind the appellee as a purchaser pendente 
lite, even if the origin of his right dces not antedate the date at 
which the judgment was rendered in his favor, so that under it he 
might be evicted by writ of possession as might be persons who 
were parties to that judgment; for while in the second suit the ap- 
pellants recovered on the same right as that asserted in the first suit, 
yet they did not recover in the same suit which was pending at the 
time the judgment in favor of the appellee was rendered. 

One who buys from a party to an action during its pendency, or 
between the time a final judgment is therein rendered, and the time 
an appeal or writ of error is perfected, or pending either, is a pur- 
chaser pendente lite, and a judgment ultimately rendered will not 
only affect him with notice of the adverse claim, but will bind him 
as will it a party to the record; and through process issued under it 
he may be evicted. Ilarle v. Langdon, 60 Tex., 555. 

Not so, however, as to a vendee who buys pending a suit, from a 
party to it, if it be finally decided in the pending cause in favor of 
his vendor; but in such a case, while such a vendee will stand charged 
with notice of whatever right the adverse party has, yet, to bind 
him by the judgment to be rendered in a second suit on the same 
cause of action, when one can be brought, it is necessary that he be 
made a party to the action subsequently brought. 

As against the appellants, the judgment rendered in favor of the 
appellee on April 8, 1876, has no conclusive effect, for the reason 
that they were not parties to it; and it is equally clear that the ap- 
pellee is not bound by the judgment rendered in favor of the appel- 
lants, July 23, 1880, in an action to which the appellee was nota 
party. 

The rights of the several parties must depend upon the superior 
right or title resting in the one or the other, or in those through 
whom they claim, anterior to the rendition of either of the judg- 
ments referred to. 


To determine that, seeking as was the appellee equitable relief, it 
VoL. LXIV — 23 
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was incumbent upon him to show the inception and nature of the 
right claimed or held by him, through Lazenby or otherwise, prior 
to the execution of the judgment in his favor against Hardin and 
his wife; for upon the right so held his claim must stand or fall, as 
it may be found inferior or superior to the right asserted by the 
appellants. 

The burden of proof, in this respect, was upon him; yet the record 
before us does not show, with any degree of certainty, that either 
Lazenby or the appellee, prior to the rendition of the judgment of 
April 8, 1876, had any claim whatever to the land, which could 
have been enforced even against Hardin or his wife; while the 
pleadings of the appellants state a case which would entitle them in 
a court of equity to the relief which was extended to them against 
Hardin by the judgment rendered July 23, 1880; and so against 
any person having notice of their right, who does not show right, 
legal or equitable, antedating the facts on which the appellants 
found their right. 

The respective parties should present the evidence of facts, exist- 
ing prior to the rendition of the judgments referred to, bearing 
upon the question of their respective rights, that the superior right 
may be determined. 

On the case made by the evidence offered, the appellee was not 
entitled to the judgment entered, and it will be reversed and the 
cause remanded, 

It is accordingly so ordered. 
REVERSED AND REMANDED. 
[Opinion delivered June 12, 1885. ] 
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71 651), Lipet — PRACTICE — INCONSISTENT PLEAS.— Elsewhere the rule seems estab- 
lished that in cases of libel, where the defendant justifies, by alleging the 
truth of the libelous matter, and fails to prove the allegation, it may be cou- 
sidered a circumstance tending to show malice; but under our statute the 
absolute right to plead several matters is unlimited if they are pertinent to 
the cause, filed at the same time and in the due order of pleading. There 
is no qualification or abridgment of this right in matters that are inconsist- 

ent; such a qualification would destroy the right. Following Fowler v. 

Davenport, 21 Tex., 626. 
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2, PLEADING.— One plea cannot be used as evidence, or as an admission, for the 
purpose of destroying another inconsistent plea contained in the same an- 
swer ; and where in a libel suit the defendant fails to sustain his plea of jus- 
tification, that plea will not be taken as a circumstance tending to establish 
malice on the ground that the plea was not sustained by the evidence, when 
probable cause and the non-existence of malice are asserted in the answer. 

8. CANDIDATES — LIBEL — PRIVILEGE OF THE PRESS.— When a person becomes 
a candidate for a public office, conferred by a popular election, he should be 
considered as putting his character in issue, so far as respects his qualifica- 
tions for the office. Whatever pertains to the qualifications of the candi- 
date for the office sought is a legitimate subject for discussion and comment, 
provided all statements and comments are confined to the truth, or what in 
good faith and upon probable cause is believed to be true. The press is en- 
titled to the same privileges and subject to the same limitations in discuss- 
ing qualifications of candidates as are private individuals. ‘ Every facility 
should be allowed for the quick dissemination of useful facts, and the free- 
dom of the press should not be restrained further than is absolutely neces- 
sary to protect private character from falsehood and slander.” Belo & Co. 
v. Wren, 5 Tex. L. R., 153. 





Arrrat from Bexar. Tried below before the Hon. Geo. H. 
Nbdonan. 

On February 23, 1883, appellee brought this suit against appel- 
lant to recover damages for a libel; alleging that on the 7th day of 
January, 1883, he then being a candidate for the office of mayor of 
the city of San Antonio, which election was fixed for and did take 
place on the 8th day of January, appellant published in its news- 
paper, the “San Antonio Express,” a false, wicked and malicious 
libel, with the intent and for the purpose of injuring him. The 
purported libel is as follows: 

“ As Mr. Copeland is a candidate for mayor, and as that officer 
has the general management of our finances, it is a legitimate ques- 
tion for the people to ask how he has managed affairs of others 
heretofore placed in his hands. We know very little of such trans- 
actions, though the records show one case that may give some valu- 
able hints to the voters. We will state the facts, allowing the 
reader to make his own comments: In 1881, T. P. Aplin died, and 
Mr. Copeland was appointed administrator of his little estate, the 
total valuation of which was $2,579.90. The administration was 
closed November 23, and the report shows a total expense of ad- 
ministering on the estate of $2,579.90, to have been $882.28, and 
the administrator was allowed to retain the balance of the estate, 
$1,777.62, subject to the order and instructions of the heirs. What 
such retention cost the heirs we do not know, but from the charges 
of administration, it was doubtless a pretty heavy sum. The heirs, 
no doubt, were afraid to give any instructions through fear that the 
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balance of the estate would not pay the fees accruing for the money 
left in the administrator’s hands.” 

Prayer for judgment in the sum of $25,000. 

Appellant answered by general and special exceptions, general 
denial, also specially denied the meaning attributed to the state- 
ment, as given in the petition, and also that appellant published the 
statement believing it to be true; that the facts were furnished by 
others who assured the appellant of their truth, and that the same 
was published in good faith, without any malice or ill-will against 
appellee, and under the honest belief that it was matter that it was 
proper to be made known in view of appellee’s candidacy for the 
office of mayor. 

A trial was had December 24, 1883, which resulted in a verdict 
and judgment against appellant for $2,500, and from which this 
appeal was taken and perfected. 


Simpson & James and Shook & Dittmar, for appellant, cited: 
Ormsby v. Douglass, 37 N. Y., 482, 483; Lewis & Herrick ». Chap- 
man, 16 N. Y., 372; Thompson v. Dashwood, L. R., 11 Q. B. Div., 
43; Am. Law Register, January, 1884, pp. 20, 25, and see cases 
there cited, particularly Clark v. Roe, 4 Ir. C. L., 1; Wait’s Actions 
and Defenses, vol. 4, pp. 282, 288, 306; Munster v. Lamb, recent 
English decision, reported in Am. Law Reg. of January, 1884, p. 12; 
art. 1262, R.S.; Klink v. Kolby, 46 N. Y., 427; Wilson v. Robin- 
son, 7 Q. B., Ad. & Ell. (N. S.), 68 (7 Am. Rep., 369); Sayles & 
Bassett, Tex. Pl. and Pr., § 647; Gabel v. Weisensee, 49 Tex., 142; 
Van Wyck v. Aspinwall, 17 N. Y., 193; 2 Greenl. Ev., § 421. 


J. H. McLeary and A. W. Dillard, for appellee, cited: Cooley 
on Cons. Lim., sec. 504; Starkie on Slander, p. 140; Cooley on 
Torts, 204 et seg.; Townshend on Slander and Libel, secs. 176, 177; 
4 Black. Com., p. 150; R. S., ch. I, tithe XVI; Tex. Crim. Code, 
arts. 616, 622, 628, 629, 630, 642, 643 and 786; Ross v. Fitch, 58 
Tex., 151; Smith wv. State, 4 Tex., 297; Yarborough wv. Tate, 14 
Tex., 486; Linney v. Maton, 13 Tex., 453; Holt v. Parsons, 23 Tex., 
18, 19 and 20; Hunt ». State, 7 Tex. Ct. App., 212; Thrasher ». 
-State, 3 Tex. Ct. App., 281; Houston County v. Dwyer, 59 Tex., 
114, and cases cited; Mercer v. Hall, 2 Tex., 285 to 288; 2 Addison 
on Torts, secs. 928 and 1089, pp. 307 and 311. 





Watts, J. Com. App.— Elsewhere the rule seems well established 
that in this class of cases, where the defendant justifies by alleging 
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the truth of the libelous matter, and fails to establish the truth of 
the plea, this may be considered as a circumstance tending to show 
malice. But our statute gives the defendant the right to plead, in 
his answer, as many several matters, whether of law or fact, as he 
may deem necessary to his defense, and which are pertinent to the 
cause; provided that he shall file them all at the same time and in 
the due order of pleading. 

In Fowler v. Davenport, 21 Tex., 633, in construing that pro- 
vision of the statute, Justice Roberts remarked that: “The general 
and absolute right, here given, to plead ‘several matters’ is un- 
limited, if they are pertinent to the cause, filed all at the same time, 
and in the due order of pleading. There is no qualification or 
abridgment of this right in matters that are inconsistent. Such a 
qualification would destroy the right.” The conclusion reached in 
that case was that one plea could not be used as evidence or as an 
admission, for the purpose of destroying another inconsistent plea 
contained in the same answer. 

It would seem, therefore, that in this character of suit, where the 
defendant has asserted several inconsistent pleas in the same answer, 
and among them one justifying, by asserting the truth of the sup- 
posed libelous matter, to permit that plea to be taken as a circum- 
stance tending to establish malice, on the ground that the plea was 
not sustained by the evidence, where probable cause and the non- 
existence of malice has been asserted in the answer, and is _ perti- 
nent to the cause, would, in the language of Justice Roberts, 
“destroy the right.” 

Here the court instructed the jury that appellant had pleaded “the 
truth of the publication in justification, and if the truth of the pub- 
lication had not been established by the evidence, then to consider 
the fact of its having been pleaded as a circumstance tending to 
show malice, and to aggravate the injury done to plaintiff.” 

There exist two fatal objections to this instruction: first, there 
is no plea contained in the answer, asserting the truth of the publi- 
cation as a defense. Townshend on Slander, etc., § 357. 

In the second place, appellant had asserted by plea that the pub- 
lication was privileged, and made upon probable cause in good faith, 
and without malice. So that in either view the charge is erroneous. 

With respect to the question of privilege asserted by the answer, 
there is considerable confusion found in the adjudicated cases. 
Judge Cooley, in his work on Torts, page 217, says: “The freedom 
of the press was undoubtedly intended to be secured on publie 
grounds, and the general purpose may be said to be, to preclude 
those in authority from making use of the machinery of the law to 
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prevent full discussion of political and other matters in which 
the public are concerned. With this end in view not only must 
freedom of discussion be permitted, but there must be exemption 
afterward from liability for any publication made in good faith, 
and in the belief of its truth, the making of which, if true, would 
be justified by the occasion. There should, consequently, be free- 
dom in discussing, in good faith, the character, the habits and 
mental and moral qualifications of any person presenting himself, 
or presented by his friends, as a candidate for a public office, either 
to the electors or to a board or officer having powers of appoint- 
ment.” 

It may be asserted as a sound principle, and one supported by 
authority, that when a person consents to become a candidate for 
public office, conferred by a popular election, he should be consid. 
ered as putting his character in issue so far as respects his qualifica- 
tion for the office. Com. v. Clap, 4 Mass., 169; Com. v. Odell, 3 
Pittsb. (Penn.), 449; Rearick v. Wilcox, 10 West. Jur., 681; Odgers 
on Libel, etc., 236. 

Whatever pertains to the qualification of the candidate for the 
office sought is a legitimate subject for discussion and comment, 
provided that such discussion and comment is not extended beyond 
the prescribed limits. That is, all statements and comments in this 
respect must be confined to the truth, or what in good faith and 
upon probable cause is believed to be true, and the matter must be 
pertinent to the issue, 7. ¢., it must relate to the suitableness or unfit- 
ness of the candidate for the office. 

In our form of government the supreme power is in the people; 
they create offices and select the officers. Then, in the exercise of 
this high and important power of selecting their agents to admin- 
ister for them the affairs of government, are the people to be denied 
the right of discussion and comment respecting the qualification or 
want of qualification of those who, by consenting to become can- 
didates, challenge the support of the people on the ground of their 
peculiar fitness for the office sought? Usually it is by such discus- 
sion and comment concerning the qualification of opposing candi- 
dates that the people obtain the requisite information to enable 
them intelligently to exercise the elective franchise. Any abridg- 
ment of this right of discussion and comment, beyond the limita- 
tions heretofore stated, it seems to us would be extremely unwise. 

And in this respect the press occupies the same position and 
should be included in the same category with the people. Public 
journals are supported by, and are published with a view to the 
dissemination of useful knowledge among, the people, and the com- 
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ments and discussions of these journals are entitled to the same 
privileges and subject to the same limitations respecting the quali- 
fication and suitableness of candidates for office as those of the 
people. 

Chief Justice Willie, in Belo & Co. v. Wren, 5 Tex. Law Review,. 
153, truly remarked that “every facility should be allowed for the 
quick dissemination of useful facts, and the freedom of the press 
should not be restrained further than is absolutely necessary to pro- 
tect private character from falsehood and slander.” 

It is implied by the rule announced by us that the matter pub- 
lished must be such as is justified by the occasion, that is, it must be 
such as would be appropriate for the electors to consider, in making 
a selection for the office. Ordinarily, that would be a question of 
fact to be submitted to the jury by appropriate instructions. 

Then if the matter published is true, and such as is justified by 
the occasion, there could be no recovery by the candidate against 
the publisher. If the matter is not justified by the occasion, then 
the fact that the person against whom it was directed was at the 
time a candidate for office would not exempt the publisher from 
liability, whether the matter published was true or false. And 
although the matter published might be justified by the occasion, 
still, if it was false, a right of action would accrue against the pub- 
lisher, to defeat which the burden would be upon him to show that 
the publication was made in good faith, in the honest belief of its 
truth, and besides, that there were just and reasonable grounds for 
entertaining that belief. 

While the rule here announced seems to be just to all, we are 
aware of the fact that it is not in accord with some, and perhaps a 
majority, of the adjudicated cases in this country. In New York, 
comments and discussions relating to public officers and candidates: 
for official positions are placed upon the same footing as comments 
and discussions concerning the private character of other persons. 

The tendency in the English courts is more liberal in protecting 
the freedom of the press, and the holding there is in accord with the 
conclusions announced in this opinion, and which we believe to be 
well founded in reason and more nearly in accord with the spirit of 
constitutional liberty, and free republican institutions. 

The other errors assigned, although numerous, are of secondary 
importance, and such as will not likely occur upon another trial. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion adopted June 16, 1885.] 
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Wma. Dex sr au. v. S. W. Puncuarp er AL. 
(Case No. 5208.) 


1, MISJOINDER, EFFECT OF AGREEMENT ON.— An agreement made by parties liti- 
gant, waiving any misjoinder of parties plaintiff, and of causes of action, is 
binding, not only on the parties thereto, but on those who may purchase 
from the defendants pending the suit. Citing Delk v. Punchard, 55 Tex., 
306. 

2. ADMINISTRATION.— Administration on the estate of a decedent, in 1888, was 
properly granted in that county of the republic of Texas where the deceased 
resided at the time of his death, 

3. ADMINISTRATOR'S BOND — PRESUMPTIONS.— An administrator’s bond, executed 
in 18388, and having thereon the name of but one surety, was not on that ac- 
count void. Presumptions will be liberally indulged in support of probate 
proceedings which occurred at so early a day. 

4. GRaNT — TRuUSTS.— A grant made to two persons, with the following words 
added after their names in the grant: ‘‘ heirs of Joseph Punchard, deceased,” 
when it further appeared, from the recitals of the grant, that it was based 
upon the immigration to and settlement in Texas of Joseph Punchard, vested 
the title in the parties named, in trust, for the benefit of all his heirs, 

5. SuRVEY.—See opinion for facts deemed sufficient to fix the locality of a sur- 
vey, which called to begin at a survey as ‘‘ Survey No. 2,” where there were 
two surveys No, 2 in the same county. 

6. ARGUMENT OF COUNSEL.,— See statement of case for language indulged in by 
counsel on the trial of a cause, which, while inexcusable, was not, in view 
of the character of the case, deemed sufficient to require a reversal of the 
judgment. 


Arrrat from Hill. Tried below before Chas. A. Jennings, Esq., 
Special Judge. 

This suit was brought March 1, 1858, in [ill county, by defend- 
ants in error against plaintiffs in error, Delk and others, for the 
recovery of twenty-four labors of land in Hiil county, granted July 
4, 1835, to Harriet and Lucretia Punchard, heirs of Joseph Punchard, 
deceased, having been received as colonists. The case is chiefly re- 
markable for its longevity, and, in view of the opinion, it is not 
deemed important to trace at length its progress, or to give much of 
the voluminous record. 

Plaintiffs in error pleaded general denial, not guilty, the invalidity 
of the Punchard grant, and specially that they were not in posses- 
sion of and did not claim or own any land granted to said Harriet 
and Lucretia. 

On April 17, 1860, Robert McNutt, one of the defendants in error, 
was allowed to sever, as he claimed, a distinct portion of the land 
and under different title from his co-litigants. On the same day A. 
J. Evans, attorney for plaintiffs in error, Delk e¢ a/., filed an agree- 
ment with opposing counsel that the plaintiffs were properly joined 
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in the original petition, and that the cause might proceed and the 
rights of all the parties be determined in the one suit, thus prevent- 
ing multiplicity of litigation. 

On April 18, 1860, defendants in error, Paunchard e¢ al., filed an 
amendment, stating that they owned in their own right the whole 
league of land described in the original petition, but in separate 
tracts or parcels, specifying the parts claimed by each. These tracts 
had been claimed by them separately since 1846. 

In 1865 J. W. McCown, T. P. 8S. McCown and E. B. McCown 
made themselves parties defendant. 

In 1874 defendants in error filed an amendment stating that Joseph 
H. Punchard had four other children besides Harriet and Lucretia, 
and that Ilarriet and Lucretia held the land as grantees in trust for 
them, claiming the same as the heirs of Joseph Punchard, deceased ; 
that they were the heirs and vendees of the heirs of Harriet and 
Lucretia Punchard, and if it should be held that by the grant they 
became the sole owners thereof, that then they sought a recovery 
as their heirs, ete. 

The case was tried in February, 1883, and judgment was rendered 
upon a verdict for defendants in error. 

In his‘closing argument, Thos. Harrison, for defendants in error, 
stated that on a former trial of this cause the witness W. M. 
Vaughan had false field-notes, and made an ew parte survey of the 
land in controversy, and the same would have been imposed upon 
the jury by the evidence of said Vaughan but from the fact that 
he, Harrison, detected and exposed the same. While he was saying 
this, counsel for plaintiffs in error requested permission to interrupt 
him, and excepted to such language, and appealed to the court to 
prevent said Harrison from making any allusion to any former trial 
and to keep within the evidence of the trial then in progress. The 
court then admonished him to confine himself to the evidence, but 
afterwards Ilarrison said to the jury, “false field-notes have been 
used by the witness Vaughan in making his survey, and the same 
would have so gone before the jury if it had not been that I had 
detected it, and the same evidence was now being used on this 
trial. By such evidence, gentlemen, the defendants are trying to 
get our land.” 

As soon as said Harrison began this repetition, counsel for plaint- 
iffs in error excepted again and repeated the exception, and the 
court again informed said Harrison that he must confine himself to 
the record. Counsel for plaintiffs in error reserved a bill of excep- 
tions because said language of said Harrison in his closing argu- 
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ment was prejudicial to plaintiffs in error, not warranted by the 
evidence and contrary to law. 


Herring & Kelley and Anderson, for appellants, on alleged error in 
admitting the agreement as to parties, cited: Mitchell v. Cotton, 3 
Fla., 160; Booth v. Hail, 6 Md., 4; Hows v. Lawrence, 2 Zab. (N. J.), 
106; Weeks on Att’ys at Law, secs. 219, 228, 229; 1 Greenl. Ev,, 
secs. 106, 205; Mussina. v. Goldthwaite, 34 Tex., 131; Adams », 
Roller, 35 Tex.,711; Merritt v. Clow, 2 Tex., 588; Holker v. Parker, 
7 Cranch, 436. 

That the grant vested the title absolutely in the parties named 
therein, they cited: Gayle v. Ennis, 1 Tex., 184; Hall v. Pearman, 
20 Tex., 170; Const. 1836, sec. 10 of Gen. Provisions, Hart. Dig., 
p. 38; Kennedy v. State, 11 Tex., 109; Babb v. Carroll, 21 Tex., 765; 
Republic v. Skidmore, 2 Tex., 264-5; Linn w. State, 2 Tex., 317. 

That the misconduct of appellees’ counsel in his closing argument 
required a reversal, they cited: Tucker v. Henniker, 41 N. H., 317; 
Brown v. Swineford, 44 Wis., 232; Thompson ». State, 43 Tex., 
268; Weeks on Attorneys, sec. 112; Willis v. McNeill, 57 Tex., 474; 
G., H. & S. A. R’y Co. v. Marsden, Tex. Ct. App. Civil Cases, p. 560. 

That it will be presumed that partition, as a part of the proceed- 
ings of administration which was begun in 1838, was unauthorized 
when the partition was applied for in 1846, citing: Marks v. Hill, 
46 Tex., 350; Hurt v. Horton, 12 Tex., 285; Flores v. Howth, 5 
Tex., 329; Hart. Dig., art. 1026; Blair v. Cisneros, 10 Tex., 34; 
Duncan v. Veal, 49 Tex., 603. 


Upshaw & Iarrison, for appellees, that the agreement of coun- 
sel as to parties was valid, cited: Punchard v. Delk, 55 Tex., 304; 
Dunman v. Hartwell, 9 Tex., 495; Hancock v. Winans, 20 Tex., 
320; Rorer on Judicial Sales, 33 e¢ seg.; 2 Starkie, Ev., 31, note O; 
365, note H. 

That the partition r:ade by the probate court was binding, they 
cited: Punchard v. Delk, 55 Tex., 394: Ellis v Rhone, 17 Tex., 
131; Hart. Dig., arts. 1106, 1084, page 348; Littlefield v. Tinsley, 
90 Tex., 356; Stewart v. Baker, 17 Tex., 417; Millican v. Millican, 
24 Tex., 426; Grassmeyer v. Beeson, 18 Tex., 7538. 

That it could not be impeached collaterally nor: by strangers, the 
injured party acquiescing, they cited; Grassmeyer v. Beeson, 18 
Tex., 753; Sawyer v. Boyle, 21 Tex., 38. 

That it was conclusive of the heirship of the parties, they cited: 
Burdett v. Silsbee, 15 Tex., 616; Box v. Lawrence, 14 Tex., 555. 
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The locus in guo of the Punchard grant was established, citing: 
Edwards v. Peoples, Dallam, 359; Willis v. Lewis, 28 Tex., 185; 
Ward v. Bledsoe, 32 Tex., 251; Tarkinton v. Broussard, 51 Tex., 
553; Fulton vw. Craddock, Dallam, 458; Duggan v. Cole, 2 Tex., 
381; Austin vw. Talk, 26 Tex., 127. 


Warts, J. Com. App.— When this case was before the court on 
former appeal, it was held that the agreement of April 17, 1860, waiv- 
ing any misjoinder of parties plaintiff and causes of action, was not 
only binding upon the original parties, but also upon those who pur- 
chased from the original defendants pending the suit, and who have 
since made themselves parties to the suit. Punchard v. Delk, 55 
Tex., 306. We have seen no good reason to doubt the correctness of 
that holding. Nor does the record now before the court present 
the question in any more favorable aspect, for the plaintiffs in error, 
than as presented by the former record. 

Our opinion is that the court did not err in admitting the agree- 
ment as evidence. 

Plaintiffs in error propound sixteen propositions under their 
second assignment of error. That assignment is to the effect that 
the court erred in admitting the certified transcript from the county 
court of Austin county, showing the grant of letters of administra- 
tion upon the estate of Joseph H. Punchard, deceased, and also the 
partition of the Punchard grant of land amongst his heirs. 

The administration was opened in March, 1838, at a time when 
all proceedings relative to successions were regulated and governed 
agreeably to the principles and laws in similar cases in Louisiana. 
Hartley’s Digest, art. 983. 

It appears that Punchard was at the time of his death a resident 
citizen of Austin county, and therefore the succession was properly 
opened in that county. Civil Code of Louisiana (1838), art. 929, 
p. 139. 

While it is claimed that the proceedings had in the succession 
were void, because there was but one surety on the administrator’s 
bond, no authority to that effect is cited by counsel. In art. 1034 
of the Civil Code of Louisiana, then in force, it is provided that 
“the judge of the place where the succession is opened shall name 
an administrator to manage the property thereof, and oblige him to 
give good and sufficient security for the fidelity of his administra- 
tion.” But we have not found any law of Louisiana, then in force, 
which required more than one surety on an administrator’s bond. 
It may be admitted that the proceedings had in the succession, as 
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exhibited by the certified transcript, were very irregular. But there is 
nothing shown which would render them void. Owing to the loose 
and irregular manner in which probate business was then conducted, 
and the manner in which the records of the same were kept, great 
liberality in presumptions will be indulged in support of such pro- 
ceedings. Robertson v. Johnson, 57 Tex., 66. 

Plaintiffs in error claim under the grant made to Peter F leming, 
March 15, 1835; while the dstondaite in error claim under the 
Punchard grant made July 6, 1835, the latter claiming as heirs and 
vendees of heirs of Punchard. 

It seems that all the parties claiming under the Punchard grant 
are now, and have been for a long time, acquiescing in and acting 
upon the partition as made by the county court of Austin county. 
So that it isa matter of but little practical importance to plaint- 
iffs in error, whether that proceeding was regular or irregular; and 
the objections urged against it, under the circumstances of this case, 
are technical and without merit. For it appears from the evidence 
that the parties to whom the several portions of the Punchard grant 
were allotted in the partition constituted the only heirs of Joseph 
H. Punchard, deceased. Some of these have long since conveyed 
to third parties all interest they had by and through the partition, 
while the others are before the court asserting title through that 
partition. All parties at interest have, from the first, not only 
acquiesced in, but have also acted upon and recognized the partition 
as binding. It would seem that plaintiffs in error, who ciaim no 
right to or interest through the Punchard grant, would not be heard 
to impeach that partition in this collateral ‘proceeding. Grassmeyer 
v. Beeson, 18 Tex., 753; Sawyer v. Boyle, 21 Tex., 33. 

It also appears from the recitals in the grant, that while it was 
issued to “ Harriet and Lucretia Punchard, heirs of Joseph Pun- 
chard, deceased,” that in fact it was based upon the immigration to 
and settlement in the colony of Joseph Punchard, and the proofs 
made that he was the head of a family and possessed the other 
qualifications required by the colonization laws then in force. 

Under the facts and circumstances of the case, the court below did 
not err in construing the grant as made in trust for the heirs of 
Joseph Punchard, deceased, and as inuring to them. 

That was the construction that seems to have -been given to the 
grant by the court in making the partition, and acquiesced in by the 
heirs. The consideration for the grant was the settlement of Pun- 
chard in the colony, and without doubt his heirs were equally in- 
terested in the land secured by that settlement. 




















DeELK 


v. PuNcHARD. 








Opinion of the court. 





It is claimed by plaintiffs in error that the Fleming grant, through 
which they derive title, embraces and includes the land lying be- 
tween the Langford Fitzgerald and F. M. Weathered surveys, as 
shown upon the sketch map, following page 82 of the transcript; 
while the defendants in error assert “that the Punch: ird includes 
that land, and that the Peter Fleming grant in situated in McLen- 
nan county, opposite the city of Waco. This is the material ques- 
tion involved in the controversy. The Peter Fleming grant was 
made March 15, 1835, and the grant to Punchard was extended 
July 6, 1835; the former is the senior and the latter the junior 
grant. The Peter Fleming qm, for its beginning, calls for “ the 
upper corner of League No. 2,” but does not call for any Bearing trees 
or other matters of aborts at that corner, nor does it give the 
name of the grantee of “ League No. 2,” and also calls for a front on 
the Brazos river, without giving the meanders; while the Panchard 
grant calls for its beginning “at the upper corner of League No. 
9, above the mouth of C hildress creek, at a stake whence an oak 
fourteen inches in diameter bears south sixty-three degrees east 
twenty-nine varas, and a black oak six inches in diameter bears 
north seventy-three degrees east twenty-four and one-half varas. 
Thence up the river,” ete. 

The Langford F itzgerald was surveyed by J. B. Chance, April 18, 
1835, and calis for its beginning corner at “a stake on the east bank 
of the river Brazos one thousand two hundred and fifty varas above 
the said Towash village, it being Montgomery B. Shackleford’s west 
corner of quarter No. 1,” etc. The upper corner on the river is 
called for as follows: “A stake from which a post oak fourteen 
inches in diameter bears south sixty-three degrees east distant twenty- 
nine varas; also a black jack six inches in diameter bears north 
seventy-eight degrees east distant twenty-four and one-half varas.” 
Now that is claimed by plaintiffs in error as the beginning corner 
of the Fleming grant, but defendants in error deny that assertion, 
and claim that it is the beginning corner of the Punchard grant. 

As the Fleming is the prior grant, if the evidence adduced was 
such as to establish the claim of plaintiffs in error, and show that 
the land in controversy was in fact included in that grant, the con- 
troversy would be concluded. Thus it becomes important to consider 
the evidence, with respect to the true location of that grant. 

It appears that Jafes A. McCullough made the John Harmon 
survey, March 12, 1835, and which was designated as No. 2; also 
the Peter Fleming, March 15, 1835; and the Wm. Dillard, March 
25,1835. That the Harmon and Dillard surveys are situated on the 
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east side of the Brazos river, and opposite the city of Waco, seems not 
to be questioned. And that the Shackleford, Fitzgerald and Weath- 
ered are on the east side of the Brazos river in Hill county, at least 
twenty miles above the city of Waco, in McLennan county, is also 
conceded. The record shows that the Shackleford, Fitzgerald and 
Punchard were all surveyed by J. B. Chance. 

In view of the fact that there had been no survey of the Fitz- 
gerald league made, at the time the Fleming survey was made by 
McCullough, it is improbable to suppose that he would have called 
for the upper corner of the former as the beginning corner of the 
latter. 

The call is, “beginning at the upper corner of League No. 2.” 
There is no descriptive matter given, by which to identify that as 
the corner of the Fitzgerald, and it would be equally applicable to 
any other league similarly located on the east side of the Brazos, 
anywhere in that section of the country, and which had been desig- 
nated as “ League No. 2.” 

It appears that the call would be as applicable to the Harmon 
league, which was designated as No. 2, as it would have been to 
the Fitzgerald corner. 

That the Harmon had been surveyed but three days before the 
Fleming, and that by the same surveyor, who.it seems had desig- 
nated the Harmon as “ League No. 2,” is certainly cogent evidence 
tending to show that the call in the Fleming was for the upper 
corner of the Harmon and not the Fitzgerald. And notwithstand- 
ing there is some evidence in the record tending to the opposite 
conclusion, in which there is conflict and contrariety, however, when 
all the facts and circumstances disclosed by the record have been 
fully and dispassionately considered, the mind is impelled to the 
conclusion that the finding of the jury, to the effect that the land 
in controversy is not included in the Fleming grant, is abundantly 
sustained by the great preponderance of the evidence. Our opinion 
is that the jury could not rightfully have found otherwise. While, 
on the other hand, a careful examination of the evidence leaves no 
doubt in our minds but that the jury correctly found that the 
Punchard grant embraced the land in controversy. 

In view of these conclusions, it is not believed necessary for us to 
discuss the supposed errors of the court in giving and refusing in- 
structions to the jury. 

Such a violation of the rules of court in the closing argument as 
that stated in the bill of exceptions is inexcusable. However, con- 
sidering the circumstances in connection with the character of the 
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case, we are of the opinion that the judgment ought not to be re- 
versed alone upon that ground. It should be remarked that, in 
such cases, the trial court ought promptly to interfere and repress 
all such violations of the rules. 

Our conclusion is that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion adopted April 24, 1885.] 





Friesera, Kiem & Co. v. Evuiorr & Writ. 
(Case No. 5280.) 


1, ATTACHMENT.— When a claimant’s bond has been filed in accordance with the 
statute to try the right of property which has been seized under attachment, 
such property is no longer in custodia legis after its surrender and delivery 
into the possession of the claimant, but is subject to seizure and sale under 
other attachments against the real owner. The bond executed to release it 
from the first attachment furnishes the security to which the first attach- 


ing creditor must look, and after the execution of such bond the lien of his 
attachment is gone. 


2. Same.— Even if the lien of the first attachment continued, it would not pre- 


clude the seizure and sale of the property under an attachment for another 
debt, subject to such lien. 


Error from Comanche. Tried below before the Hon. W. A. 
Blackburn. 

Defendants in error, who were plaintiffs in the court below, sued 
to recover the value of certain property alleged to have been levied 
on by plaintiffs in error under a writ of attachment sued out by 
them against Fernandez & Ackerman. In addition to general de- 
fense, plaintiffs in error alleged that the property levied on was the 
property of Fernandez & Ackerman, and was liable to such levy for 
the debt by them due to Frieberg, Klein & Co., and that whatever 
title defendants in error had to such property was derived through 
transfer fraudulent and void as against Frieberg, Klein & Co., as 
creditors of Fernandez & Ackerman. On the a there was a verdict 
and judgment for defendants in error for $679. 

The record in this case is quite lengthy, aaa of it devoted to 
issues of fraud, not referred to in the opinion, and a statement 
either of the fraud charged, or the evidence, would answer no useful 
purpose. 
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The charge for error on which the case was reversed was as fol- 
lows: 

“Tf from the evidence you believe that defendant did seize and 
convert the goods, and if you further believe that at the time of the 
seizure, if any, the plaintiffs were in possession of the property 
under oath and claimant’s bond, executed for the purpose of trying 
the right of property, then the property was not sabbleck to seizure 
by defendants as charged by the plaintiffs; or, in other words, if 
previously to defendants’ seizure, if any, the goods had_ been levied 
on by the sheriff of Comanche county by attachment in favor of 
Casey & Swasey and Hochstadter & Co., and they had been deliv- 
ered to Elliott & W right on their making oath and giving claim- 
ant’s bond, and said attachment suits were still pending and 
undetermined in the district court of Comanche county at the time 
defendants seized the goods, then defendants would have no right 
to levy upon the goods, and if they did so levy upon them and con. 
vert them to their own use, they would be responsible for the value 
of them at the time of the seizure, and interest on such value from 
the date of seizure to this time, and under such a state of facts it is 
immaterial whether Elliott & Wright could have recovered judg: 
ment against Casey & Swasey and “Hochstadter & Co. or not.” 


Scott & Levy, for plaintiffs in error. 
Lindsey & Hutchison, for defendants in error, cited: Le Gierse 


& Co. v. Pierce, Tex. L. Rep. for January, 1884, page 543; Hagan 
v. Lucas, 10 Pet. (U. S.), 400. 





Watxer, P. J. Com. Apr.— We are of opinion that the court 
erred in that portion of the charge that is complained of under the 
fourth ground assigned as error. 

The charge is predicated on the idea that the property, when it 
was levied on under the defendants’ attachment, was not subject to 
levy because it was in the custody of the law. The plaintiffs had 
the property in their possession when the defendants’ attachment 
was levied on it by virtue of the oath and statutory bond which 
they had regularly filed in the proceeding to try the right of prop- 
erty as against the attachment suit of J. Hochstadter & Co., which 
attachment had been levied on the property previous to the date of 
the defendants’ attachment suit. Being thus in possession of the 
property, it was effectually removed and withdrawn from the cus- 
tody which the jaw had held of it whilst it was under seizure by 
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virtue of Hochstadter & Co.’s attachment. When the plaintiffs 
gave the bond and received from the sheriff the property, the bond 
furnished to J. Hochstadter & Co., the obligees thereof, the security 
for their debt, which their levy had given them on the property, 
it stood in the place of the property, and the lien on the property 
derived from the levy upon it is gone. The property is no longer 
in the custody of the law, and it is subject to be levied on, as before 
the levy, to satisfy the debts of other creditors; and, even if there 
did remain a lien upon it, by reason of such levy, that consideration 
would not preclude another creditor from subjecting it to the pay- 
ment of his debt, subject, of course, to such lien. See Sparks »v. 
Pace, 69 Tex., 299. 

The utmost extent of the judgment, where the claimant in the 
trial of the right of property fails to maintain successfully his claim, 
is against him and thesureties on his bond for the value of the prop- 
erty, with legal interest thereon from the date of the bond; the 
court does not render a decree subjecting the property tosale. R.S&., 
art. 4545. 

The claimant in such case has the option to surrender the prop- 
erty within ten days from the rendition of the judgment in satisfac- 
tion of the judgment, but he is not compelled to do so, nor is the 
property charged by virtue of the decree with a lien for the pay- 
ment of the debt. See art. 4845, R. S. 

Under the proposition of law involved in the court’s charge on 
this subject, it would result that the claimant would be placed ina 
more favorable condition, in so far as exempting the property from 
levy is concerned, by giving a bond and taking the oath to try the 
right of property when it has been seized by the sheriff on attach- 
ment, than if he left it under seizure without taking any steps to 
release it and to try the right of property; for it is clear and indis- 
putable, that when the property is in the sheriff's custody under 
levy of attachment or execution in behalf of a creditor, any. other 
creditor or creditors may, by virtue of executions or attachments put 
into such sheriff's hands, cause them to be levied on the same prop- 
erty, subject, of course, to the preference rights of the first attaching 
creditor; the doctrine of custodia legis having no application to 
such state of case. See Freeman on Executions, secs. 135, 267. The 
proposition contained in the charge cannot be harmonized with such 
inconsistent results as the above illustration demonstrates must en- 
sue, if the charge is to be maintained as correct law. 

The error of the court in the charge given was one that necessarily 


must reverse the judgment, as under it the jury could not, under the 
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evidence, have found otherwise than as they did find, whatever may 
have been their views as to the other issues in the case. 
We are of opinion that the judgment be reversed and the cause 
remanded. 
REVERSED AND REMANDED, 
[Opinion adopted May 26, 1885.] 





Ceumse Lava v. Berrua Starret. 
(Case No. 5462.) 


1, WiLL — ConsTRUCTION — RESTRAINT ON ALIENATION — EXECUTORY DEVISE — 
LIMITATION.— A will bequeathed to the son of deceased certain real estate, 
but with the restriction that up to the age of twenty-five years he should 
only have the right to receive and dispose of the revenue thereof, without 
the right to mortgage, incumber or sell the property. In case the son died 
before reaching the age of twenty-five years, the property should pass in 
full right and free from all charges to the daughter of deceased. The 
son mortgaged the property, and died before arriving at the age of twenty- 

' five years. Held: 

(1) That the intention of the testator is the first and great object of inquiry 
in the construction of a will, and must govern, provided it is not inconsist- 
ent with the rules of law. 

(2) That it is, perhaps, settled law, that general restraints upon alienation 
are void, and the devisee in fee takes the estate free of the restriction. Not 
so as to partial restraint, such as a prohibition of sale to particular persons, 
or before arriving at a named age. As to the validity of such restrictions 
the authorities differ. (See authorities cited in the opinion.) It is not neces- 
sary to canvass the decisions upon this subject for the purposes of the present 
case. 

(3) Even if the restriction on alienation were stricken out, the result 
would be that the son would take an estate in fee-simple, subject to be de- 
feated, and to pass to the daughter in case he died before arriving at the age 
of twenty-five years. 

(4) That the testratrix was authorized to make such a disposition of the 
property ; it is the most common form of executory devise, and from time 
immemorial has been sustained by the courts of England and America, 
when there was no prohibiting statute on the subject. It is well recognized 
in this state (see cases cited in the opinion), that a devise like the present, 
limiting a fee after a fee, is legal when the contingency tipon which the first 
estate is toexpire must necessarily happen within a life or lives in being, 
and twenty-one years thereafter. In this case the limitation did not neces- 
sarily extend to the full life of the first devisee, but in case he lived for 
about six years from the making of the will, the property was to be abso- 
lutely at his disposal, the remainder in favor of the daughter not taking 
effect. 

(5) If the provision as to alienation be regarded as void, the will would 
then be construed as if no such restriction had been imposed, and the son 
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left with the power of selling or mortgaging all the interest or title he held 
in the property under the will; that is, a fee-simple estate, liable to be de- 
feated upon the contingency of his dying before reaching twenty-five years 
of age. The mortgage then furnished the mortgagee security only to the 
extent of the son’s title; in case the son survived his twenty-fifth birthday, 
the entire fee-simple was pledged for the debt; otherwise the security could 
last only to the death of the son. 

(6) The mortgage not being foreclosed during the life of the son, upon his 
death there was no estate in the property held by his administrator subject 
to be sold in satisfaction of the mortgage, and a purchaser under the fore- 
closure sale acquired no title, for the estate passed to the daughter immedi- 
ately on the death of the son, 


Apprat from Bexar. Tried below before the Hon. Geo. A. Noonan. 
The opinion states the case. 


L. N. Walthall, for appellant, cited: 1 Jarman on Wills, 821; 
Travis v. Morrison, 28 Ala., 498; Roper on Legacies, 557; Mackell 
v. Winter, 3 Ves., 542; Doe dem. Norfolk v. Hawke, 2 East, 481; 
srooks v. Evetts, 33 Tex., 742; Paschal v. Acklin, 27 Tex., 193; 
Philleo v. Holliday, 24 Tex., 42; Nichols v. Eaton, 91 U. 8., 716. 


No briefs on file for appellee. 


Witur, Crier Justice.— The property in controversy was devised 
by Celine Phaneuf in the third clause of her will, which reads as 
follows: 

“T give and bequeath to my son, Alcide Francois Phaneuf, the 
store and lot which I own in the city of San Antonio, on the north 
side of the Main street, and on the south of the San Antonio river, 
between lots belonging to Mr. August Nette, druggist (on the east 
and west). This legacy is made with the following restrictions, 
namely: That before my said son shall have completed his twenty- 
fifth year, he shail have no other right over the real estate and fixt- 
ures which I bequeath to him than to receive and dispose of the 
revenue thereof, without having the right in any manner to incum- 
ber, mortgage or sell the said property before he shall have com- 
pleted the twenty-fifth year of his age; and if my said son should 
leave this world (which God forbid) before having reached that age, 
in that case the lot, house, or store aforesaid shall pass in full right 
and free from all charges in full property to my aforesaid daughter, 
Maria Reine Celine Phaneuf.” 

Alcide Francois Phaneuf mortgaged the house and lot to F. E. 
Grothaus, and died before arriving at the age of twenty-five years. 
Grothaus administered upon his estate, and, under order of the 
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county court duly obtained, sold the property in satisfaction of the 
mortgage, and the appellee became the purchaser. Celine Laval, 
who is the Maria Reine Celine Phaneuf mentioned in the will, 
brought this suit to recover the premises of bertha Staffel, the 
appellee. The district judge, to whom the cause was submitted upon 
an agreed case, rendered judgment in favor of Bertha Staffel, and 
from that judgment this appeal is taken. 

The intention of the testator is the first and great object of in- 
quiry in the construction of wills, and it must govern, provided it 
be not inconsistent with the rules of law. 4 Kent, Com., 534; 1 
tedf. on Wills, 419; Paschal v. Acklin, 27 Tex., 193. 

There is no difficulty in ascertaining the intention of the testatrix 
in making the above cited provision in her will. She clearly in- 
tended what her words import, viz., to create a fee-simple title in 
Alcide Phaneuf, without power of alienation or incumbrance till he 
arrived at the age of twenty-five, and in case of his death before the 
happening of that event, that the property should pass to the ap- 
pellant to be held by her in fee-simple. 

The only question then is, Was the devise one which the testatrix 
could lawfully make? for, if it was, her wishes as expressed in her 
last will and testament must be respected and enforced. 

We are not informed as to the grounds upon which the court be- 
low held that this will vested in Alcide Phaneuf a fee-simple title 
which he could alienate or incumber before reaching the age of 
twenty-five, and thereby deprive the appellant of her right to the 
property in case of his death before the happening of that event. 
To have arrived at this conclusion the court must have held the con- 
ditions of the devise void as being in restraint of alienation, and that 
an estate in fee-simple could not be limited to commence after an- 
other fee had expired by the occurrence of a contingency. 

It is, perhaps, settled law, that general restraints upon alienation 
are void, and the devisee in fee takes the estate free of the restric- 
tion. Not so as toa partial restraint, such as a prohibition of sale 
to particular persons, or before arriving at anamed age. As to the 
validity of such restrictions the authorities differ, some upholding 
them and others declaring them void. Stewart v. Barrow, 7 Bash, 
368; Langdon v. Ingram, 28 Ind., 360; Stewart v. Brady, 3 Bush, 
623; Mandelbaum v. McDonell, 29 Mich., 78;- Roosevelt v. Thur- 
man, 1 Johns. Ch., 120; Twitty ». Camp, Phill. Eq. (N. C.), 61. 

We do not think it necessary to canvass the decisions upon this 
subject, for the purposes of the present case. Suppose that we 
admit that the restraint placed upon the alienation of the property 
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by the testatrix was invalid, and that we must disregard it, what is 
the result? The result is that Alcide Phaneuf took an estate in fee- 
simple, subject to be defeated, and to pass to the appellant in case 
he died before arriving at the age of twenty-five years. This is the 
reading of the will with the restriction as to alienation left out. 

Was this a disposition of the property which the testatrix was 
authorized to make? 

The case made is that of the most common form of executory 
devise, which has been from time immemorial sustained by the 
courts of England and America, when there is no prohibitory statute 
upon the subject. It is useless for us to cite any number of author- 
ities to support a doctrine established by the decisions of centuries, 
and recognized as fully in force in this state. 4 Kent’s Com., 268, 
269; 2 Black. Com., 173; Hancock v. Butler, 21 Tex., 804. 

It is considered elementary law, that a devise like the present, 
limiting a fee after a fee, is legal when the contingency upon which 
the first estate is to expire must necessarily happen within a life or 
lives in being and twenty-one years thereafter. Long v. Blackball, 
7 Term R., 100, and other authorities already cited. 

Here the limitation did not necessarily extend to the full life of 
the first devisee, but in case he lived for about six years from the 
making of the will, the property was to be absolutely at his dis- 
posal, and the remainder in favor of the appellant could not take 
effect. 

The provision, therefore, that the estate should pass to the appel- 
ant in case of the death of Alcide before reaching the age of twenty- 
five years, was one which the testatrix was authorized to make, and 
there is nothing in the restraint upon alienation that can prevent 
this will and intention of the testator from being carried out. 
Treating the provision as to alienation as void, we must read the 
will as if no such restriction had been imposed. Alcide is then left 
with the power of selling or mortgaging all the interest or title he 
held in the property under the will, that is, a fee-simple estate liable 
to be defeated upon the contingency of his dying before becoming 
twenty-five years of age. To this extent only could he have sold 
or incumbered the estate had the restriction as to alienation not 
been made; the insertion of the void condition could not certainly 
have given him greater power over the estate than he would have 
had without it. 

The mortgage to Grothaus, therefore, furnished him security only 
to the extent of Alcide’s title to the land, as above stated. Grothaus 
took the risk of Alcide’s living to the age of twenty-five years. If 
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that contingency happened, the entire fee-simple estate was pledged 
to him for the payment of his debt; otherwise, his security could 
last only to the death of Alcide, and if the property in the mean 
time had been sold in satisfaction of the mortgage, the title of the 
purchaser would have expired with the death of Alcide. The mort- 
gage was not foreclosed in the life-time of the latter, and hence upon 
his death the security created by it was at an end, and there was no 
estate in the property held by his administrator, subject to be sold 
by the court in satisfaction of the mortgage. Hence the sale to 
Bertha Staffel gave her no title. All the title formerly held by the 
testatrix in the property, or which would have been held by Alcide 
Phaneuf had he lived to be twenty-five years of age, had previously 
passed to Celine Laval. She was fully invested with the fee-simple 
title, and judgment should have been rendered for her in this suit. 
For the error of the court in giving judgment for the appellee, the 
judgment must be reversed and here rendered for the appellant for 
a recovery of the property in controversy, and for her writ of pos- 
session, and for the costs of this court and the court below. 


REVERSED AND REN DERED. 


[Opinion delivered May 29, 1885.] 





T. L. Wren er au..v. Joun B. Peer er At. 
(Case No. 5476.) 


1. JUDGMENT LIEN — REPLEVIN — PRINCIPAL AND SURETY —- EXECUTION — SUBRO- 
GATION.— A writ of possession issued December 22, 1877, on a judgment 
against W., which included an execution under that judgment against W. 
as principal, and T. and three others as sureties of W., within a year after 
its rendition. The sureties had become liable, as such, on a replevin bond 
given to retain possession of the land. Another execution was issued Janu- 
ary 19, 1878, against all parties, within a year, which was returned on ac- 
count of a supersedeas sued out by the principal and all the sureties, except 
T., who had failed to join in suing out a writ of error. The judgment was 
affirmed on error, June, 1879, but never recorded. <A third execution issued 
January 23, 1880. Four other executions issued at intervals of less thana 
year, and under the last one the land of T. was sold to satisfy the judgment. 
Held: 

(1) T. being but a surety, though the judgment against him as such on the 
replevin bond was binding until reversed, yet it did not change his relation 
as surety. 

(2) The relation of surety, as a continuing one, should be recognized as be- 
tween the parties themselves and protected under the rules of equity, in the 
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absence of some controlling statute, when the rights of the creditor are not 
prejudiced. 

(3) Though the statute provided that the judgment rendered against the 
parties to the replevin bond should be joint and several, an execution could 
not issue against one of the sureties while the principal and the other sure- 
ties were prosecuting, under a supersedeas bond, a writ of error. 

(4) The condition in the replevin bond was ‘‘ that the defendant will not 
injure such property, and that he will pay the value of the rents of the 
same in case he shall be condemned so to do.” The principal could not be 
held to have violated, according to any final judgment, that condition, so 
long as he was prosecuting, under a supersedeas, an appeal from it. 

(5) The judgment creditor not being in condition, pending the writ of 
error, to have execution against the principal, he could not, at that time, 
have it issued against the surety, T. 

(6) It not being shown that there was such want of diligence as would 
operate as a divestiture of the judgment lien, whatever title was vested in 
T., the surety, passed under the execution sale of July 5, 1881. 

(7) T. alone could complain of any irregularities, which, as between him- 
self and principal and co-sureties, might have been prejudicial to his rights. 
Citing Martin v. Rice, 16 Tex., 157, and Hancock v. Metz, 15 Tex., 205. 

(8) A purchaser under a former judgment against T., who bought sub- 
ject to the lien of the judgment which has been above considered, would 
have had the right to pay off that judgment and protect himself in the 
title. 

2, PURCHASER — COMMUNITY ESTATE.— The purchaser from a woman, to whom 
patent for the land sold, issued after the death of her husband, takes title, as 
against the heirs of the deceased husband, unaffected by his community 
interest, in the absence of notice of its existence. 


Apprat from Travis. Tried below before the Hon. A. S. Walker. 
The opinion states the case. 


Carleton & Morris, for appellants, cited: Hargrove v. De Lisle, 
32 Tex., 176; Moore v. Letchford, 35 Tex., 185; Nicholas v. Hester, 
42 Tex. 180; Wright v. Rhodes, 42 Tex., 525; Jackson v. Butler, 
47 Tex., 423; Burleson wv. Henderson, 4 Tex., 57; Wood v. Smith, 
11 Tex., 368; Willie v. Thomas, 22 Tex., 175; Dickson v. Burke, 28 
Tex., 118; Freeman on Judgments (3d ed.), secs. 482, 484; Pasch. 
Dig., arts. 4786, 7005; Campbell v. Beckwith, 17 Tex., 440; Blalock 
v. State, 35 Tex., 89. 


Robertson & Williams and Jno. &. Peel, for appellees, on failure 
to issue execution, cited: Freiberg, Klein & Co. v. Embree, W. & 
W. Cond. Rep., 1095; Sartain v. Hamilton, 14 Tex., 348; Herndon 
wv. Bremond, 17 Tex., 482; Jones v. M. & A. R. R. Co., 5 How. 
(Miss.), 407; Freeman on Executions, 32, 33; Herman on Executions, 
title “Supersedeas;” Bassett .v. Proetzel, 53 Tex., 569; Barron ». 
Thompson, 54 Tex., 235; Ficklin v. McCarty, 54 Tex., 370; Woodson 
v. Collins, 56 Tex., 168; Williams v. Davis, 56 Tex., 250. 
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On the judgment being joint, they cited: Bassett v. Proetzel, 
53 Tex., 569; Barron v. Thompson, 54 Tex., 235; Ficklin v. McCarty, 
54 Tex., 870; Woedson v. Collins, 56 Tex., 168; Williams v. Davis, 
56 Tex., 250; Freiberg, Klein & Co. v. Embree, W. & W. Cond. Rep,, 
1095; Jones v. M. & A. KR. It. Co., 5 How. (Miss.), 407-409; Pasch, 
Dig., 4783-4789, 5100. 


Stayton, Associate Jusrice.—It appears that on November 97, 
1877, E. E. and E. C. Bartholomew recovered a judgment in the dis- 
trict court for Travis county against David V. and Anna Whiting 
for certain lands, and that they also at the same time recovered 
a judgment for $202.60 against the Whitings, F. W. Chandler, 
Alfred Grooms, T. E. Tullis and T. L. Wren, on a replevin bond, 
which the Whitings as principals, and the others as sureties, had 
executed to retain possession of the land after it had been seques- 
trated. 

On December 22, 1877, a writ of possession, which seems to have 
included an execution, issued under that judgment and was executed, 
but the return did not show that anything was done under so much 
of the writ as was in substance an execution. 

On January 19, 1878, an execution issued against the Whitings 
and all their sureties for the sum adjudged against them on the 
replevin bond, but this execution was returned on February 11, 1878, 
in obedience to a writ of supersedeas sued out by David V. and 
Anna Whiting, F. W. Chandler, Alfred Grooms and T. L. Wren, 
who, not joined by T. E. Tullis, on the 9th February, 1878, had 
filed their petition for writ of error and a supersedeas bond. 

The cause brought to this court on writ of error by Whiting and 
others was affirmed June 9, 1879, and the mandate was filed in the 
court below on January 3, 1880. 

A third execution, first after issue of mandate, was issued on Jan- 
vary 23, 1880, against all the original defendants, and the sureties 
on the writ of error bond, for the amount of original judgment and 
all costs in district and supreme courts, and this execution was re- 
turned not satisfied by order of plaintiffs’ attorneys. 

A fourth execution issued March 3, 1880, to Eastland county, 
against same parties as third execution, and it was levied on twenty- 
six labors of land in Eastland county belonging to Tullis, but it was 
not sold for want of a purchaser. 

A fifth execution issued January 13, 1881, against same parties as 
fourth execution, and was levied April 9, 1881, on one hundred and 
forty acres of land in Travis county and the nine lots in controversy 
in this suit, all levied on as property of T. E. Tullis. No sale was 
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made of this property; the writ was returned May 2, 1881, and a 
venditioni exponas was asked for. 

A sixth execution and order of sale issued May 2, 1881, ordering 
the sale of the property levied on by fifth execution, and on July 
9, 1881, it was returned without sale and venditioni exponas asked 
for. 

A seventh execution and order of sale issued July 5, 1881, for 
sale of same property levied on by virtue of executions Nos. 5 and 
6, and sale made July 5, 1881, at which sale F. G. Morris became 
the — of the lots in controversy in this suit for the sum 
of $20 

The appellants deraign ~~ to the lots in controversy by regular 
chain of transfer from F. G. Morris. 

The judgment in favor of the Bartholomews was never recorded. 

That Tullis had title to the lots in controversy in this cause 
through a regular chain of transfer from Juliet Jayne, to whom the 
land was patented on September 1, 1846, is not questioned by the 
defendants Jones and Samora, who also claim title to the lots 
through a sale made under a judgment rendered June 26, 1878, 
against him, and on an execution which issued November 1, 1878. 

The other defendants claim through Brewster IH. Jayne, who died 
intestate in July, 1842, leaving Juliet Jayne as his surviving widow, 
The foundation of their claim is, that the property in controversy, 
although patented to Juliet Jayne in 1846, was the common prop- 
erty of herself and husband; and they seem to have established a 
claim to such an interest in the property in an action in which the 
heirs of Brewster Jayne were plaintiffs, and one claiming through 
the judgment rendered in favor of Harrell against Tullis on June 
26, 1878, was a defendant. 

The persons in this cause claiming under one of the defendants 
in that cause claim, however, that they purchased before lis pendens 
and are therefore not bound by that judgment. 

The claim of the appellee, John R. Peel, need not be here stated, 
further than to say that it is subordinate to the claims of those 
claiming through the judgment rendered in favor of the Bartholo- 
mews against Tullis, and subordinate to those claiming through the 
subsequent judgment against Tullis, and is entirely without merit. 

The real question in the case is: Did the judgment rendered in 
favor of the Bartholomews against D. V. Whiting, Anna Whiting, 
¥F. W. Chandler, Alfred Grooms, T. E. Tullis and T. L. Wren, lone 
its lien prior to the sale made under it on the 15th of July, 1881? 

If it did not, then the title to the property in controversy passed 
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by that sale; and the sale made under the subsequent judgment, 
through which James and Samora claim, passed no title whatever 
which is not subordinate to it. 

It is claimed that the Bartholomew judgment lost its lien ag 
against the property of Tullis by the failure to issue execution 
within one year after the return of the execution which issued on 
the 19th of January, 1878. 

Whether this is so depends on whether execution against Tullis 
might legally have issued pending the writ of error prosecuted by 
the defendants other than Tullis, they having given a supersedeag 
bond. 

In considering this question it must be remembered that Tullis 
was but a surety on the replevin bond executed by the Whitings, 
upon which the judgment was rendered against the principals and 
sureties. 

While that judgment established the liability of Tullis and all 
others against whom it was rendered, so long as it stood unveversed, 
yet it did not change the relation between the principals and sure- 
ties on the replevin bond. Brandt on Suretyship, 27; Iell on Surety- 
ship, 533; M. & M. Bank v. Bank of Pennsylvania, 7 Watts & 
Serg., 335. 

We are of the opinion, that, in such cases, this relation in all its 
bearings should be recognized, that the rights of the several persons 
bound, even by a joint and several judgment, as between them- 
selves, may be protected under the well settled rules applicable to 
principal and surety, unless the matter be controlled by some statu- 
tory provision, or unless it appears that the right of the creditor 
will be thereby prejudiced. 

Under the laws of this state a judgment cannot be rendered 
against a surety upon any instrument of writing unless judgment 
at the same time, or before, be rendered against the principal, except 
in the cases in which it is otherwise provided by statute. P. D., 
1449; R. S., 1207, 1208. 

The excepted cases are such as, to enforce the general rule, would 
prejudice the right of the creditor, or operate no advantage to the 
surety to have the judgment so rendered. 

This is so largely for the reason that the principal is entitled to 
make such defenses as he has, and thereby relieve himself and sure- 
ties, if he can, from liability; and at the same time for the purpose 
of so fixing the liability of the principal as to fix the right of the 
surety to pay the judgment and have reimbursement from his prin- 
cipal without having to resort to another action to fix such liability 
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on the principal; whereas, if judgment is permitted to be taken 
against the surety alone, he may be compelled, notwithstanding he 
may make every defense known to him, to pay a debt for which his 
principal is not liable, and for this be denied reimbursement, for the 
reason that his principal has, and may, when opportunity is given 
him, establish a complete defense against the claim on which the 
liability of the surety was made to depend. 

The same reasons for which a judgment against a surety alone is 
denied apply with equal force to any process or proceeding to en- 
force a judgment against a surety in a case in which an appeal or 
writ of error, prosecuted under a supersedeas bond, is perfected by a 
principal for the purpose of having a judgment against himself and 
sureties revised. . 

The statute regulating the replevy of property sequestrated pro- 
vided that in case a judgment was rendered against the obligees in 
such a bond, it should be joint and several (P. D., 5100); and from 
this it is urged that execution might issue against one of the sureties 
notwithstanding the principals and the other sureties were prosecut- 
ing a writ of error under a supersedeas bond. 

We are of the opinion that this view cannot be maintained, for, 
though the judgment may for some purposes be several in its char- 
acter, yet it is certainly true that its reversal upon appeal or writ of 
error prosecuted by the principal alone would operate as a reversal 
as to all persons against whom the judgment was rendered, for there 
can be no liability on the part of a surety under a judgment against 
a principal and surety, when, upon appeal or writ of error, the judg- 
ment has been reversed, there being nothing in the case to render 
the surety liable otherwise than as surety. 

The condition in the bond was: “That the deferdant will not 
injure such property, and that he will pay the value of the rents of 
the same, in case he shall be condemned so to do.” Pasch. Dig., 
5100. 

The principal has not been “condemned so to do,” within the 
meaning of the law, so long as from the judgment he is prosecuting 
an appeal or writ of error under a swpersedeas bond; and until pay- 
ment of the judgment may be enforced against him, it certainly 
cannot be against his surety, for reasons manifest. It seems to us 
clear, under the facts of this case, “that unless the case be in such 
condition as that the plaintiff might have issued an execution 
against the principal, had he desired to do so, he cannot proceed 
against the surety. . . . To hold that he could, would be to 
place the sureties in a position less favorable than that occupied by. 
the principal.” Parnell v. Hancock, 48 Cal., 455. 
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The execution which was superseded issued within twelve months 
after the judgment was rendered. 

The second execution, issued after the judgment was affirmed, 
was issued within twelve months after the affirmance, and was levied 
on property which could not be sold for want of bidders. 

The writ was issued within twelve months and levied on the 
property in controversy, and was followed by appropriate writs until 
the sale was made on July 5, 1881. 

It is not shown that there was such want of diligence in making 
the sale as would operate a divestiture of the judgment lien. Graves 
». Hall, 13 Tex., 379; Riddle v. Bush, 27 Tex., 675; Bassett ¢. 
Proetzel, 53 Tex., 569; Barron v. Thompson, 54 Tex., 235; Ficklin 
v. McCarty,54 Tex., 370; Williams v. Davis, 56 Tex., 250; Wood- 
son v. Collins, 56 Tex., 168. 

If there were irregularities in the executions, through which the 
rights of Tullis, as between himself and his principals and co-sureties, 
were prejudiced, in that the executions were for sums for which he 
may not have been responsible, that was a matter of which Tullis 
alone could complain. Martin v. Rice, 16 Tex., 157; Kendrick ». 
Rice, 16 Tex., 254; Hancock v. Metz, 15 Tex., 205. 

The purchasers under the judgment rendered in favor of Harrell 
against Tullis would have had the right to pay off the judgment 
against Tullis and his principals and co-sureties in favor of the Bar- 
tholomews, and thus have protected themselves in the title to the 
property which they had bought subject to the lien of the Barthol- 
omew judgment. This was not done, and it must be held that the 
appellants have the superior title to the property in controversy. 

The property having been patented to Juliet Jayne long after the 
death of her husband, the heirs of her husband, even though the 
property may have been affected with a community character, could 
not recover from one purchasing from the holder of the legal title 
for a valuable consideration, unless to such persons notice was 
brought of the fact that the property was community property. 

No such notice is shown to the appellants or those through whom 
they claim; hence, the appellants have title superior to any which 
any person claiming through brewster Jayne can assert. 

The judgment will be reversed, and judgment bere entered in 
favor of the appellants for the property in controversy. 

It is accordingly so ordered. 

RevERSED AND RENDERED. 
[Opinion delivered June 2, 1885. ] 
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W. R. McLavry v. Gro. W. Mitcier. 
(Case No. 5375.) 


1, EXECUTION SALE—PURCHASE BY ATTORNEY OF JUDGMENT CREDITOR—FRAUD— 
INADEQUACY OF CONSIDERATION.— An attorney controliing a judgment ren- 
dered by a justice of the peace placed an execution in the hands of a 
constable, who on the same day made a return of nulla bona thereon, On 
the same day the attorney obtained another execution, directed to another 
county, which he caused to be levied on one of three town lots which was 
incumbered with a lien of $100, and in connection with two other lots 
was incumbered with another lien of $500. The lot levied on was worth 
$1,000, and one of the other incumbered lots was worth still more. The 
attorney was the only bidder at the sale, and bid for the lot $10, or one-half 
the amount of his client’s judgment. Ina suit by the judgment debtor to 
set aside the sale, held: 

(1) It was the duty of the attorney, if he bid at all, to make the property 
bring a fair price, that his client’s judgment might be satisfied. 

(2) To sustain the sale under the facts would give countenance to a prac- 
tice which sound public policy should condemn. 

(3) The officer selling would, under the circumstances, have been author- 
ized to postpone the sale until some competition in bidding could have been 
secured. 

(4) Sound policy and good morals require that a purchase at execution 
sale, made by the attorney of the judgment creditor, should be set aside 
whenever its cancellation is sought by the debtor, who offers to return pur- 
chase money with interest, unless it appears that the sale was fairly made 
and for a fair price. 

(5) The inadequacy of price in this case was manifest, and the additional 
circumstances justify the inference that in a legal sense the sale was fraud- 
ulent, though the purchase may in fact have been prompted alone by zeal 
for the client. 

(6) The sale should have been set aside. 


Arrrat from Dallas. Tried below before the Hon. George N. 
Aldredge. 
The opinion states the case. 


W. R. McLaury and Stemmons & Field, for appellant, cited: 
34 Tex., 89; 23 Tex., 42; 1 Tex., 317; 3 Tex., 36; 28 Tex., 758; 2 
Tex., 365; 18 Tex., 835; 28 Tex., 780; 18 Tex., 317; 15 Tex., 219; 
59 Tex., 684; 52 Tex., 266; 13 Tex., 431; 15 Tex., 25; 27 Tex., 139; 
15 Ill., 290; 46 IIl., 402. 


lh. D. Coughanour, for appellee, cited: Taul v. Wright, 45 Tex., 
388; Allen v. Stephanes, 18 Tex., 658. 


Srayton, Associate Justice.— This action was brought to recover 
a lot situated in the city of Dallas, and to cancel a deed made to 
appellant for the lot, by a constable of Dallas county, who had sold 
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it under an execution issued from a justice’s court in Tarrant county 
under a judgment in favor of Fokes & Co., against appellee, for 
about $27. 

It appears that the appellant was the attorney for Fokes & Co, 
and that on June 16, 1883, he caused an execution to be issued on 
the judgment in favor of Fokes & Co., directed to the sheriff of 
Tarrant county, which he placed in the hands of the sheriff on the 
same day, who, not knowing of any property of Miller in the county, 
immediately returned it with an indorsement of nulla bona. 

On the same day the appellant caused an execution to issue to 
Dallas county, which, under his direction, was levied on the lot in 
controversy, and it was subsequently sold, the appellant becoming 
the purchaser for the sum of $10. 

It appears that the lot in controversy and two others were incum- 
bered with a lien for about $500, and that there was an attachment 
lien on the lot in controversy for about $100. 

The great weight of the testimony tends to show that the lot in 
controversy was worth about $1,000. The three lots on which the 
lien existed were contiguous, and one of them shown to be of greater 
value than the one in controversy. 

The judgment in favor of Fokes & Co. has been satisfied, and the 
appellee tendered into court the sum paid by appellant for the lot 
and the interest thereon. There is no question made as to proper 
parties to the suit. There were several persons present at the sale, 
but no bidder other than the appellant. 

The cause was tried by the court, and a judgment rendered in 
favor of the plaintiff. 

That the sum paid for the lot was grossly inadequate is very clear, 
considered in view of the fact that there was incumbrance on it and 
other property; and the only inquiry which arises is, do the attend- 
ant facts, in connection with this, present such a case as would 
authorize a court of equity to cancel the deed made to the appel- 
lant, the plaintiffs in the execution under which the land was sold 
having no further interest in the matter? 

The appellant was the attorney representing the plaintiffs in the 
execution, whose duty it was to make the property bring a fair 
price, in order that the debt due to his principals should be fully 
paid. He was present at the sale, and, it may be presumed, to some 
extent controlled it. 

There was but one bidder, and that the appellant, who paid less 
than half due to his principals, for the property, which was of value 
largely in excess of the sum due to them. 

Whether a purchase by an attorney, under an execution of which 
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he has control, ought in any case to be held valid, unless made by 
consent of all parties interested, need not be considered in this case; 
for it is certainly true in this case that to sustain the sale would 
be to give countenance to a practice which sound public policy 
condemns. 

Under the facts shown to have existed, the officer selling would 
have been authorized to postpone the sale until some other time when 
some competition would exist; and a conscientious regard for the 
interest of the debtor as well as the creditor would probably have 
prompted him to do so, had not the appellant, as the attorney for 
the creditor, been present participating in the sale. 

Upon this subject we cannot express the matter more clearly than 
it is done by the distinguished chancellor in Howell v. Baker, 4 
Johns. Ch., 120: “The defendant was one of the attorneys to the 
execution under which the sheriff sold the land, and it might bea 
question whether an attorney can, in such acase, become a purchaser 
for his own benefit. He is the agent of the plaintiff, and generally 
has the control of the execution, and may direct the time and place 
of sale. It is well known that the sheriff receives his instructions 
from the attorney, and usually follows them, under the general reg- 
ulations of the statute, in pressing or in postponing the sale. . ‘ 
It is dangerous to allow a person who has such a material agency in 
the sale, the capacity of buying in, or on his own account. He who 
is intrusted with the business of others ought not to be allowed to 
make that business an object of interest to himself. It tends to 
ubuse and corruption.” 

The question is very clearly presented in Leisenring v. Black, 5 
Watts, 304, in which it is held that an attorney cannot purchase at 
such sales unless he bids a sum sufficient to pay his client’s debt. 

In Howell’s Heirs v. MeCreery’s Heirs, 7 Dana, 390, it was said: 
“Tt seems to us that the purchase by an attorney under his client’s 
execution should be deemed to have been invalid and voidable, for 
the following principal reasons: First. A purchase by an attorney 
under his client’s execution, over which he had control, predisposes 
a chancellor to look on the transaction with peculiar jealousy and 
scrutiny, and should never be sustained where it was for a grossly 
inadequate price, and exhibits a semblance of unfairness. . . . 
Lord Thurlow said, ‘no attorney can be permitted to buy a thing in 
course of litigation, of which litigation he has the management. 
This the policy of justice will not endure;’ and although we would 
not go so far as to interdict all such purchases, we do not doubt that 
public policy and the analogies of the law require that they should 
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be considered per se as in the twilight between legal fraud and fair. 
ness, and should be deemed fraudulent or in trust for the debtor 
upon slight additional grounds.” The following cases bear upon the 
same question: Blight’s Heirs v. Tobin, 7 Monroe, 616; Harper », 
Perry, 28 Iowa, 61; McKay v. Martin, 26 Tex., 61. 

The cases are numerous in which it has been held that the attorney 
of the creditor, who purchases under an execution which he controls, 
holds as a trustee for his client the property purchased, if the client 
elects to so treat him, even though the attorney may have paid full 
value, unless he buys with the consent of his client; and we are of 
the opinion that such is the relation of the creditor’s attorney to 
the process under which such a sale is made, and his power by reason 
of that relation, to injuriously affect the interest of the debtor, so 
great and direct that sound policy and good morals require that such 
a purchase shall be set aside, when sought by the debtor, in every 
case upon che return of the purchase money paid with interest, un- 
less it is made to appear that the sale was fairly made, and that the 
property brought its fair value. 

The inadequacy of price, in this case, is manifest, and it has been 
said in many cases where this is true, that slight additional circum- 
stances will justify the inference that in a legal sense the sale is 
fraudulent. 

The circumstances in this case we deem sufficient. 

It is most probably true, that, in fact, the appellant was influenced 
by no motive which in morals would be deemed fraudulent — that 
zeal to promote the interest of his client was the moving cause 
which influenced his action in causing the sale to be made as it was, 
but his good intentions cannot entitle him to hold that which he 
ought not to have bought, and for which he has not paid an ade- 
quate price. 

The judgment of the court below is currect and is affirmed. 


AFFIRMED. 
{Opinion delivered June 12, 1885.] 
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Ann T. Cutyn v. J. W. Taytor. 
(Case No. 5468.) 


1. ADMINISTRATOR’S SALE — STATUTE CONSTRUED.— Under the act of 1841 of the 
republic of Texas (Pasch. Dig., arts. 1398, 1399), no administration could be 
granted on the estate of a volunteer soldier from any foreign country, who 
had fallen in any battle of the republic, or who had died within the limits of 
Texas, except to the next of kin to such soldier, or to some one authorized by 
the heirs or next of kin; and if administration had been granted prior to the 
passage of that act, no administrator’s sale could be made of the lands of the 
estate without the consent of such heirs, 

2, EVIDENCE — DEPOSITION.— A witness who, in answer to a general interroga- 
tory, which requires him to state ‘‘any other matter which would benefit 
either party to the suit,” cannot refer to his former answer to some preced- 
ing question, and then amplify that answer by stating matters neither 
responsive to the question formerly put, or to which he was directed by any- 
thing contained in such general interrogatory. 

3. SAME — PRACTICE.— Objections being sustained to such an answer by deposi- 
tion, the plaintiff, who had propounded the question and offered the dep- 
osition, took a non-suit, and filed his motion for new trial. The excluded 

dy evidence went to the merits of the case, and its exclusion was on a point of 
practice about which counsel might well have been deceived as to the law. 
Held: 

(1) A new trial may be granted on the ground of surprise, even when the 
surprise may have been occasioned by a correct ruling of the court, and re- 
sulted from the attorney's negligence, if the party asking it has a meritorious 
cause of action, and injustice would result from its refusal. 

(2) When the excluded evidence showed, in connection with the entire 
case, that the plaintiff was entitled to recover if his evidence had been 
properly before the court, and after taking a non-suit he was retained on 
defendant's plea in reconvention and a judgment rendered against him, the 
refusal to grant a new trial was error for which, on appeal, the judgment 
was reversed. 

4. Notice — PATENT — ADMINISTRATION. — Purchasers of land held under a pat- 
ent, which on its face recites that it was issued by virtue of a location and 
survey of a donation warrant, which was itself issued by the adjutaut- 
general of the republic in consideration of the party named having fallen 
with Fannin at Goliad, are affected with notice of the fact that jurisdiction 
could not attach in a probate court to order the sale of the certificate, after 
1841, unless the heirs or next of kin to the deceased consented to the appoint- 
ment of the administrator, who was a stranger not of the blood, under 
whom the certificate was sold; or if the administration had been granted 
prior to the act of 1841, then not unless the heirs consented to such sale. 

5. REMOVING CLOUD FROM TITLE.— To entitle one to recover who asks cloud to 
be removed from his title, he must show that he has the paramount legal 
title. 


Arrrat from LaSalle. Tried below before the Hon. D. P. Marr. 
Appellants brought this suit in trespass to try title as well as for 
damages, and claimed judgment to recover of appellees survey No. 
VoL, LXIV — 25 
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514, containing six hundred and forty acres, in La Salle county, Texas, 
originally granted and patented to the heirs of B. W. Toliver, 
Appellees filed pleas of not guilty and also in reconvention that 
appellants’ claim was a cloud on the title of appellees to the land, — 
prayed that the same be removed and that they be quieted in their 
possession and title. Both parties claimed to deraign title through 
B. W. Toliver as a common source. 

Appellants claimed through a donation certificate issued by the 
adjutant-general of Texas, June 4, 1851, to the heirs of B. W. Toli- 
ver, and a patent issued thereon to the heirs of said Toliver, these 
appellants, October 16, 1851; the patent reciting that it was issued 
to said heirs in consideration of said Toliver having fallen with 
Fannin at Goliad in 1836, 

The appellees claimed under an administrator’s deed, made 
January 6, 1852, by one Ratledge, administrator of B. W. Toliver, 
said administrator’s deed being made pursuant toa sale of above 
mentioned certificate by the administrator under an order of the 
probate court of Harris county, made upon a petition filed by the 
administrator in said court October, 1851, and the sale was made 
December 2, 1851, and approved December 13, 1851, the deed being 
made to one Wm. R. Baker, from whom appellees claimed. 

Appellants introduced in evidence a certified copy of the patent; 
proved their heirship to B. W. Toliver; that B. W. Toliver was 
killed at Goliad with Fannin in 1836, and offered to prove by the 
testimony of T. W. Toliver that B. W. Toliver was a volunteer 
from a foreign country in the armies of the republic of Texas, as 
alleged in the appellant’s petition, and also that the heirs had never 
administered nor authorized administration on the estate of said B. 
W. Toliver; which being ruled out by the court, the appellants took 
a non-suit, and the court, over the objection of the appellants, pro- 
ceeded to hear evidence offered by the appellees, and after the in- 
troduction by the appellees of the petition and order of sale and 
confirmation of sale from the Harris probate court, and of the ad- 
ministrator’s deed, the court proceeded to give judgment for the 
appellees. 

A witness, T. W. Toliver, had answered the third direct interrog- 
atory, which inquired of him when and where Lb. W. Toliver fell. 
Afterwards, he was requested by a general interrogatory to state any 
matters “that might benefit either the plaintiff or defendant.” In 
answer to that question he proceeded “ to supplement,” as he termed 
it, his answer to the third interrogatory, and then stated where his 
deceased brother volunteered for the defense of Texas, no direct or 
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cross interrogatory having directed his attention to that matter; he 
also stated other matters vital to the plaintiff's case, to which his 
attention had been called by no interrogatory. The action of the 
court below, on objections being raised to the answer, is stated in 
the opinion. 


Eitis & Herron and A. W. Dillard, for appellants, that the certifi- 
cate not being in existence when Wm. R. Baker bought, he acquired 
no title, cited: Ross v. Early, 39 Tex., 390; Bradshaw v. Smith, 53 
Tex., 474; Walters v. Jewett, 28 Tex., 192; Babb wv. Carroll, 21 
Tex., 766. 

That letters granted on the estate of a deceased soldier were void, 
they cited: Hart. Dig., secs. 1053, 1054; Duncan v. Veal, 49 Tex., 
603; Withers v. Patterson, 27 Tex., 491. 

That cloud can only be removed from a title which is the para- 
mount legal title, they cited: Deen v. Wills, 21 Tex., 642; Her- 
rington v. Williams, 31 Tex., 448; Keys v. Mason, 44 Tex., 140; 
Stephens v. Hix, 38 Tex., 656; O'Neal v. Manning, 48 Tex., 403; 
Horton v. Smith, 18 How., 393. 

That the certificate was a pure donation from the republic, and 
formed no part of the estate, they cited: Todd v. Masterson, 61 
Tex., 618; Duncan »v. Veal, 49 Tex., 603; Warnell v. Finch, 15 Tex., 
163; Kastland v. Lester, 51 Tex., 98. 


A. M. Jackson, Jr., and D. A. Nunn, for appellees, cited, in sup- 
port of the action of the court below in excluding the evidence 
objected to: Dallam, 449. 

In support of the probate sale, they cited: Guilford v. Love, 49 
Tex., 715; Giddings v. Steele, 28 Tex., 733; Alexander v. Maverick, 
18 Tex., 179; Murchison v. White, 54 Tex., 78; 47 Tex., 343. 

On stale demand, they cited: Hudson v. Jurnigan, 39 Tex., 579; 


Vogelsang v. Dougherty, 46 Tex., 466; and Johnson v. Newman, 43 
Tex., 628. 





Watker, P. J. Com. App.— The act of 1841, “to protect the rights 
of the heirs and next of kin to the members of the Georgia Bat- 
tallion and other volunteers from foreign countries who have fallen 
in the battles of the republic, or otherwise died in the limits of the 
state,” forbade administration upon the estate of any such soldier 
by any other than his next of kin, unless such administrator pro- 
duced an authority from the heirs or next of kin of sueh decease@ 
soldier, authorizing him to take administration of the same. Art. 
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1398, Pasch. Dig. That act further provides that ‘“ where adminis. 
tration has been heretofore granted on the estates of deceased sol. 
diers, to other than the heirs or next of kin of such soldiers, it shall 
not be lawful for such administrator to sell the lands of such de- 
ceased, without the consent or approbation of the heirs of such 
deceased soldier; the document relied on as evidence of such consent 
of said heirs to be recorded by the probate judge, he being satisfied 
of the genuineness of the same before granting a decree of sale to 
the administrator.” Art. 1399, Pasch. Dig. 

The title from the administrator under which the appellees claim 
must, under this law, fail, whether the administration was taken 
before or after the passage of the act of 1841. If taken before, 
there was an absolute want of power of the probate court and the 
administrator to convey the lands of the deceased soldier, except 
by having the consent of the heirs given and recorded as the statute 
provides it shall be. If taken after, the court is powerless to grant 
letters to another than an heir or next of kin, and thereby assume 
jurisdiction over the property of the estate, except under the author- 
ity given by such heirs or next of kin. 

The facts established, taken in connection with the public history 
of the country, show clearly that Bb. W. Toliver was a soldier in the 
army of the republic of Texas, and it is a fact familiar to history 
that many who fell at the massacre at Goliad were volunteers 
from foreign countries. T. W. Taliaferro, the brother of the de- 
ceased, testified, in depositions, fully to the fact that he was a vol- 
unteer from the state of Georgia when he fell at Goliad. Mrs. 
A. T. Chinn testified that he was massacred with Fannin’s men at 
Goliad, in 1836. But the testimony of T. W. Taliaferro was ex- 
cluded from the jury on objections made by the defendants to its 
admissibility. The correctness of that ruling is called in question 
by the first assigned error. The court did not err in excluding the 
evidence; the interrogatory to which he answered the above stated 
fact was general and indefinite, not calling attention to any special 
matter. The witness, in his answer, recurred to a previous inter- 
rogatory, and he proceeded to amplify the answer he had made to 
that (the third interrogatory) by his answer to the one under consid- 
eration. If his answer had been responsive to the third interroga- 
tory it might have been admissible, if he had confined himself to 
that matter. The third interrogatory inquired only as to where 
and when B. W..Toliver died. The witness, however, proceeded to 
give a full history of his brother’s departure for Texas, and to show 
many particulars connected with his death as one of Fannin’s men 
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at Goliad. The court did not err in sustaining the objection made 
to the evidence. 

This evidence being necessary to maintain the principal point of 
the plaintiffs’ case, they took a non-suit, and filed a motion for a 
new trial. Under these circumstances they were entitled to the 
favorable consideration of the court in the exercise of its discretion 
in granting a new trial. The evidence that was excluded went to 
the essential merits of the plaintiffs’ case, and it was excluded on a 
point of practice concerning which their counsel may have been 
mistaken as to the law, but which fact would not necessarily deprive 
them of relief. A new trial may be granted on the ground of sur- 
prise, even when such surprise is occasioned by the correct ruling of 
the court, and although negligence may be properly imputable to 
the attorney, if the party asking it has a meritorious cause of ac- 
tion and gross injustice would otherwise be done him. Buford v. 
Bostick, 50 Tex., 371. It is true that the plaintiff does not in his 
motion for a new trial specify, as one of the grounds therefor, sur- 
prise at the ruling of the court excluding his evidence, but he insists 
that the whole evidence that had been introduced to the court by 
the plaintiffs and by the defendants showed that the defendants 
were not entitled to recover the land and to have their title ad- 
judged superior to that of the plaintiffs. There was sufficient evi- 
dence before the court to show the character of the plaintiffs’ title 
as compared with that which prevailed on the trial, and considering 
the fact that the merits of the plaintiffs’ title would have been 
complete and the superior and paramount one, if the excluded testi- 
mony had been allowed, we think that the refusal to grant a new 
trial went to the very merits of the case, and that gross injustice 
would probably result in refusing to allow the plaintiffs another 
trial. The plaintiff's claim for a new trial was meritorious and 
fundamental, and was addressed to the equitable powers of the court 
in the interest of broad and comprehensive justice. 

The plaintiffs’ evidence that had been introduced remained of 
course before the court, no less after than before they took a non- 
suit. They, the plaintiffs, were retained in court against their will, 
and for all the purposes of the trial of the defendants’ counter-suit 
in reconvention to remove as a cloud the plaintiffs’ claim from their 
title, their evidence was unquestionably entitled to be considered. 
After taking the non-suit the plaintiffs were made to occupy the 
attitude of defendants as to plaintiffs’ claim and prayer, and the 
defendants, as to it, were plaintiffs or actors. The patent, which 
was in evidence, under which both parties claimed, recited on its face 
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that it was issued by virtue of location and survey of “ Donation 
Warrant No. 296, issued by B. F. Hill, adjutant-general, on the 
4th day of June, 1851, in consideration of said Toliver’s having 
fallen with Fannin at Goliad.” This recital affected those claiming 
under it with notice of the character of the plaintiffs’ rights, and 
the excluded evidence which has been discussed showed, if it were 
before the court properly, that an e» parte judgment in favor of 
the defendants upon the evidence before the court would probably 
result in injustice. To entitle a party to relief to remove a cloud 
from a title, he must show that he has the paramount legal title, 
See Deen v. Wills, 21 Tex., 642; Herrington v. Williams, 31 Tex., 
448; Keys v. Mason, 44 Tex., 140; O’Neal v. Manning, 48 Tex., 408; 
Horton v. Smith, 18 How., 393. 

Under all the evidence it was far from being clear that the de 
fendants had come up to this requirement in a manner so full as to 
warrant the court in feeling satisfied that, under a fair and full 
development of all the evidence which plaintiffs could bring to their 
aid on another trial, justice would be subserved in allowing the 
judgment to stand. 

We will in conclusion refer to the cases of Duncan v. Veal, 49 
Tex., 608, and Todd wv. Masterson, 61 Tex., 618, as indicating proper 
rules and principles for the trial of causes like this. Similar facts 
exist in the former case. 

We are of opinion that the judgment be reversed and the cause 
remanded. 

RevERSED AND REMANDED. 

[Opinion approved June 16, 1885.] 
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1, PLEADING — CAUSE OF ACTION.— An amended petition which sets up a right 
in the plaintiff to land, which had been before asserted in the original peti- 
tion, and which specifically sets forth the facts which constitute the alleged 
unfounded claim of defendants to such land, does not set up a new cause of 
action; nor is a new cause of action set up by specifying more particularly 
the relief sought. 

2, NEW CAUSE OF ACTION.— When a new cause of action is set up by amended 
petition, its effect is to subject the plaintiff to all costs incurred up to the 
filing of the amendment, and to let in any defense which could have been 
pleaded had the suit been commenced at the date of the filing of the amend- 

ment. 
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8. Practice.— A ruling by the district judge, which, though wrong, could not 
have affected the final judgment, can afford no ground for a reversal. 

4, PRACTICE — CERTIFIED COPIES.— Though the certified copy of a deed relied 
on as a muniment of title must be on file in the cause three days before the 
trial, to authorize its introduction in evidence, it is not necessary that the 
party offering it should make affidavit to the loss of its original before 
the trial of the cause begins, in order that it may be read in evidence. 

. HUSBAND AND WIFE — DEED — SEPARATE PROPERTY.— The wife may receive a 
valid conveyance of the separate property of her husband to herself, so as to 
constitute it her own separate estate free from liability for his debts, when 
such conveyance is made in payment of money belonging to her which the 
husband had previously used. 

6. EXECUTION SALE — COMMUNITY PROPERTY — RESULTING TRUST— NOTICE.— A 
deed was made by a third party conveying land toa married woman, which the 
vendor had purchased from the husband of said woman, and had his deed re- 
corded after a statutory lien thereon had been fixed by the registration of a 
judgment in the county against the husband, but which deed was made before 
the registration of the judgment. After the conveyance to the wife the 
land was sold under that judgment to satisfy the husband’s debt. In a suit 
involving title between the purchaser at execution sale, and the wife, who 
claimed that the land had been acquired by her in payment of a debt due 
her from her husband, ‘eld: 

(1) The title of the wife, if the land was purchased with her separate means, 
was that of a resulting trust in the land, the apparent title being vested in 
the community estate of herself and husband. 

(2) As to bona fide purchasers, and contract lien creditors without notice, 
the apparent title in the community would prevail. 

(3) As to all others, including creditors with mere statutory liens, created 
by judgment or execution, the wife may claim the resulting trust arising 
from the manner of its acquisition. 

(4) Thus, the purchaser at execution sale acquired no title, if at the time 
of the purchase he had notice of the real interest of the wife in the land, 
and that it had been acquired by her separate means. 

7. PRACTICE — EviDENCE.— When a verdict is rendered in a case in which each 
party has established his cause by evidence, and the verdict, if the case were 
properly tried, could not, under established rules, be disturbed, no matter for 
which party it is rendered, the necessity for guarding against illegal evi- 
dence is manifest. Then the slightest illegal testimony which might possi- 
bly have influenced the result will be fatal, aud afford cause fur a reversal 
of the judgment, 


a 


Arpreat from Kinney. Tried below before the Hon. Thos. M. 
Paschal. 

Suit by Emma Kornrumpf, joined by her husband, Edward Korn- 
rumpf, against Ann Moss, in trespass to try title to a town. lot. 

At the March term, 1883, of the court, Ann Ross filed plea of not 
guilty and general denial. 

The plaintiffs filed an amended original petition, alleging in sub- 
stance that the lot sued for was the separate property of Emma 
Kornrumpf, purchased with her separate funds on March 15, 1881; 
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that the defendant’s claim was by virtue of a deed executed by the 
sheriff of Kinney county to defendant on the 4th day of May, 1881; 
that the sale was made by the sheriff by virtue of an execution issued 
out of the district court of Travis county, upon a judgment ren- 
dered by that court on the 8th day of October, 1880, in favor of the 
state of Texas against the plaintiff Edward Kornrumpf and others 
named in the judgment; that the suit in which the judgment was 
rendered was instituted by the state of Texas upon a bond executed 
by L. C. Crowell as tax collector of Kinney county, and Edward 
Kornrumpf and others as sureties on his bond; that Emma Korn- 
rumpf was no party to the suit on the bond. Plaintiffs alleged fur- 
ther that the judgment of the district court of Travis county, upon 
which execution issued, under which the lot in question was sold by 
the sheriff to defendant, was an absolute nullity and void; that the 
district court of Travis county had no jurisdiction; that at the time 
of the institution of the suit in the district court of Travis county, 
L. C. Crowell was not indebted anything to the state upon the bond 
sued on; that said bond had been previously canceled by the com- 
missioners’ court of Kinney county; that defendant had notice that 
the lot sold was the separate property of plaintiff Emma Korn- 
rumpf. Plaintiffs prayed for cancellation of the judgment of the 
district court of Travis county, and the deed of the sheriff to the 
lot sold in pursuance of writ of execution issued upon said judg- 
ment. 

To this amended original petition Ann Ross filed exceptions sub- 
stantially as follows: Ist. A new cause of action was set up. 2d. 
The district court of Kinney county had no jurisdiction to pass upon 
the validity of a judgment of another court of record of this state. 
3d. The state of Texas was a necessary party, she being plaintiff in 
the judgment called in question. 4th. Plaintiff had attempted to 
bring two separate and distinct actions in one suit. The exceptions 
were overruled. Defendant also filed general denial to the amended 
petition and plea of not guilty. 

Verdict for plaintiffs for the lot and canceling sheriff’s deed to the 
defendant. 

The deed from Fenton Harris to Edward Kornrumpf was recorded 
March 10, 1873. The judgment of the district court of Travis 
county against said Kornrumpf was placed on record in the “ judg- 
ment record” of Kinney county on the 15th day of October, 1880. 
The deed from Edward Kornrumpf to Charles Hugo was dated 
January 10, 1880, and acknowledged on the 25th day of October, 
1880, and recorded on the same day. The deed from Charles Hugo 
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to Mrs. Emma Kornrumpf bears date March 15, 1881, and was re- 
corded on the 28th day of March, 1881. The execution was levied 
on the 11th day of April, 1881, and the property sold May 3, 1881, 
and deed executed by the sheriff to defendant May 4, 1881. 


Solon Stewart, for appellant, on the three first exceptions, cited: 
Ewing v. Wilson, vol. 5, No. 8, Tex. L. Rev.; Toler v. Ayres, 1 Tex., 
400; McKinney ». Williams, 7 Tex., 599; Roller ». Wooldridge, 46 
Tex., 486; Fleming v. Seeligson, 57 Tex., 524; Murchison v. White, 
54 Tex., 78. 

On the improper admission of evidence discussed in the opinion, 
he cited: Art. 3159, R. 8.; Cooke v. Bremond, 27 Tex., 457; Kirk 
v. Navigation Co., 49 Tex., 213; French wv. Strumberg, 52 Tex., 92; 
Parker v. Coop, 60 Tex., 112; Grace v. Wade, 45 Tex., 522; Simp- 
son v. Chapman, id., 561. 


J. A. Ware, for appellees. 


Wire, Curer Justice.— The amended petition did not set upa 
new cause of action. The cause of action declared on in the origi- 
nal petition was the right to the land in controversy, alleged to have 
been obstructed and interfered with by the defendant. In the 
amended petition it is the same, with the facts of the case and the 
relief sought more particularly specified. But the setting up of a 
new cause of action does not subject an amended pleading to a 
demurrer for that cause only. It merely charges the plaintiff with 
the previous costs, and lets in any defense which could have been 
pleaded had the suit been commenced at the date of filing the 
amendment. 

The ruling of the court upon the other exceptions did not work 
any injury to the defendants, and, if wrong, it was a mere irregu- 
larity, in no way affecting ultimately the merits of the controversy, 
or the rights of the parties, and can afford no ground for reversing 
the judgment. Hardy v. De Leon, 5 Tex., 233. 

All inquiry into the validity of the judgment rendered in Travis 
county was effectually closed by the charge of the court holding it 
to be valid and binding, so that the defendant was not injured by 
any allegations as to the irregular manner in which the judgment 
was obtained. 

And for the same reason the improper admission of testimony to 
prove these allegations cannot operate to reverse the judgment. 
This does not present a case where the court has attempted, in its 
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charge, to neutralize the effect of previously admitted illegal testi- 
mony calculated to influence the verdict. It is acase where the judge, 
acting within the scope of his authority, declares a fact to exist, viz., 
that a judgment is valid, notwithstanding illegal testimony has been 
admitted to disprove it, thereby leaving, so far as that subject is 
concerned, nothing for the jury to pass upon. : 

There was no error in permitting plaintiffs to introduce in evi- 
dence the copy of deed from Harris to Kornrumpf. Our statute 
does not require that the affidavit of loss of the original shall be 
made before the trial begins in order to let in a certified copy. 
R. S., art. 2257. The certified copy must be on file for three days 
before the trial, and this gives the opposite party sullicient time and 
opportunity to attack it, if he chooses so to do. 

The appellants’ assignments of error do not seem to question the 
right of Kornrumpf to convey property to his wife in payment of 
money of hers previously used by him, thereby making it her sep- 
arate estate free from liability for his debts. That is not an open 
question in this court, having been settled in favor of the wife’s 
right in the case of McKamey v. Thorp, 61 Tex., 648. 

The objection raised to Mrs. Kornrumpf’s title is based upon the 
fact that the deed to Hugo, through whom she claims, was not 
recorded until after the judgment against her husband had been 
registered in Kinney county, where the land was situated. 

The title which Mrs. K. really derived through this deed and the 
subsequent conveyance to her by Hugo was that of a resulting 
trust in the land; the apparent title was vested in the community 
of herself and husband. As to bona fide purchasers and contract 
lien creditors without notice, she is held to this apparent title; as to 
all others, including creditors with mere statutory liens created by 
judgment or execution, she can claim the resulting trust arising 
from the manner in which the land was acquired. McKamey »v. 
Thorp, supra; Parker v. Coop, 60 Tex., 111. 

At the time the deed was made to Hugo, the state, as plaintiff in 
the judgment against Kornrumpf, held such a statutory lien upon 
the land, and to this right of the state the appellant was subrogated 
by reason of her purchase at the execution sale. Having acquired 
no other right in or to the land previous to her said purchase, her 
title must stand or fall accordingly as she had or had not notice of 
Mrs. Kornrumpt’s real interest in the land when the purchase was 
made at the sheriff’s sale. And this is the vital question in the case. 

The testimony upon this point was conflicting. A witness for 
plaintiffs testified that he heard the attorney for Mrs. Kornrumpf 
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give notice of her title at the sale, but did not know that any one 
else heard it, as there was a great deal of noise at the time. The 
sheriff and his deputy and another witness, all present at the sale, 
testified that they did not hear the notice given and thought that 
they would have heard it had it been given. A witness for plaint- 
iffs testified that he told the appellant’s agent at the sale who bid in 
the land for her, that it belonged to Mrs. Kornrumpf. The agent 
testified that he did not tell himany such thing. Without comment- 
ing upon the weight of this testimony, it is sullicient to say that 
there was no preponderance in favor of the appellees. It is not 
necessary that there should be, in order to sustain a verdict, when the 
testimony is sufficient to justify it, and were that the only question 
in the case we would not disturb the finding of the jury. 

ut it further appears from the record that the court, over the 
objections of appellant, permitted the appellee, Edward Kornrumpf, 
to testify that when the sheriff came to him with the execution, he 
told the sheriff that the land was the separate property of his wife. 
He stated that Mrs. Ross was not present at the time, and there is no 
proof that this conversation was ever communicated to her. Neither 
is it shown that Mrs. Kornrumpf was present at the conversation. 
This testimony was therefore illegal and should have been excluded. 
It could not be admitted to rebut any presumption of estoppel that 
might arise from the silence of Mrs. K. or her husband, when her 
rights were about to be invaded. She was not present, and noth- 
ing that her husband could have said or done under the circum- 
stances could have prejudiced her right to the land. 

For want of the presence of Mrs. Ross or any one representing 
her it was worthless as evidence of notice. But upon this point 
it was calculated to have an injurious effect upon the minds of the 
jury. The question of notice vel non was a pure question of fact 
submitted to theirdecision. By admitting the evidence the court nec- 
essarily led the jury to believe that it was important on that ques- 
tion. They may have concluded —and it was a proper inference — 
that as the court admitted the statement though Mrs. Ross was not 
present, and the evidence was objected to specially on that account, 
that it was not necessary that she should be present in order to affect 
her with notice of the statement; that a fact brought to the knowl- 
edge of the sheriff who made the levy was presumed to be known 
to subsequent purchasers at the sheriff's sale, 

Had the case been tried before the judge alone, we might presume 
that the illegal testimony was discarded by him in making up his 
decision. But when submitted to a jury, it must appear that it could 













































396 Brown v. Texas Cactus Hepner Co. [Austin Term, 








Statement of the case. 





not possibly have influenced the verdict; that had the testimony 
been rejected the jury could not have found differently. ; 

Such is not the case here. Each party had produced evidence 
sufficient to establish his side of the question at issue. In such case 
a feather’s weight of illegal testimony must not be thrown into the 
scales to turn them in favor of either of the litigants. 

We think that the court erred in the admission of this testimony, 
and that it may have operated to the prejudice of the appellant, and 
for this error the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered June 16, 1885.] 





JosepH H. Brown er Au. v. Texas Cacrus Henar Co. 


(Case No. 5868.) 


1. JURISDICTION.— Though the United States Revised Statutes, sec. 629, provide 
that the circuit courts of the United States have original jurisdiction of all 
suits at law or in equity arising under the patent or copyright laws of the 
United States, yet when, in determining rights involved in a suit pending in 
a state court, a question involving the validity of a patent arises incidentally 
or collaterally, the state court has power to decide it. Following Nash v. 
Lull, 102 Mass., 62; Rich v. Hotchkiss, 16 Conn., 409; David v. Park, 103 
Mass., 502, and other cases cited in the opinion. 

2. VoID PATENT.— See opinion for allegations in pleading, which, if true, es- 


tablished the fact that a patent issued from the United States patent office, 
to make cactus hedges, was issued without authority of law, and was void. 

8. FRAUDULENT CONVEYANCE.— A purchaser from one who sold with intent to 
delay, hinder or defraud creditors must, as against such creditors seeking to 
subject the property to payment of their debts, show that he paid a valuable 
consideration, and that he was not chargeable with notice of the fraudulent 
intent. 

SameE.— Though such purchaser was not chargeable with notice of the fraud- 
ulent intent of his vendor, yet if he did not pay a valuable consideration, no 
title passed as against such creditors. A void patent would constitute no 
consideration, and if void, both the contracting parties would be chargeable 
with notice of its invalidity. 

FRAUD — INADEQUACY OF CONSIDERATION.— Inadequacy of consideration paid 

for specific articles is, when fraud is charged, always a circumstance to be 

considered in determining the question of good faith. 


- 


a 





Appreat from Johnson. Tried below before the Hon. Jo. Abbott. 
October 2, 1882, appellee brought this suit against appellants, to 
recover damages for an alleged wrongful seizure and sale of a part 
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of a stock of groceries, claimed to have been purchased by appellee 
from William Price. 

Appellants answered and claimed that Price was greatly involved, 
in failing circumstances, and that he sold the stock of groceries to 
appellee for the purpose and with the intent to hinder, delay and 
defraud creditors, and appellee knew, or ought to have known, of 
such intent. Also, that appellee was not a purchaser in good faith, 
because it did not pay value, ete. 

Appellee specially excepted to the answer, as is shown in the 
opinion, which was sustained. 

Judgment for appellee in the sum of $540, and costs. 


Brown, Ramsey & Crane, for appellants, cited: Earl v. Page, 26 
. Am. Dec., 711; Pennock v. Dialogue, 2 Pet., 1; Curtis on Patents 
(4th ed.), 667, 670, 680; id., sec. 1; McCoy v. Burr, 47 Am. Dec., 441. 

That the patent could be attacked collaterally, they cited: Kent’s 
Commentaries, vol. 2, p. 368, n. 6; Nash v. Lull, 102 Mass., 63, 64; 
Rich v. Hotchkiss, 16 Conn., 409. 


No briefs on file for appellee. 





Warts, J. Com. Arr.— This is a suit by appellee to recover dam- 
ages for an alleged wrongful levy and sale of merchandise under a 
writ of attachment. The case as made may be summarized as fol- 
lows: Price,a merchant at Cleburne, was indebted to appellant 
Brown, a merchant at Forth Worth, for goods purchased and deliv- 
ered. About the 20th of September, 1882, the appellee purchased 
Price’s entire stock of groceries at the agreed price of $1,117.45; 
and it seems, though not clearly shown by the record, that on Sep- 
tember 22, 1882, Brown instituted suit against Price in the county 
court of Johnson county, and at the same time applied for and ob- 
tained the issuance of an attachment, which was levied upon a por- 
tion of the stock sold by Price to appellee, and upon which the 
attachment lien was subsequently foreclosed and the property sold. 
This suit is by appellee for the recovery of damages, claiming the 
property by reason of the purchase from Price, and that the seizure 
and sale were wrongful. 

Appellants replied, among other defenses, that Price was insolvent 
and in failing civcumstances at the time of the pretended purchase 
by appellee, and that this was known or might have been known to 
appellee at the time by the exercise of reasonable diligence. Also 
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that appellee was not a purchaser for value, for that it gave to 
Price in exchange for the property an interest in a pretended patent 
right, for making or selling the right to make cactus hedges. It is 
averred that the cactus is indigenous, growing spontaneously in this 
state, and had been commonly used by the people for hedges, in the 
same manner as provided for in the purported patent, for more than 
two years before the application was made or the patent issued, 
That it was not a new and useful invention or discovery, and that 
therefore the patent was void, and constituted no consideration 
whatever for the property. 

To this defense appellee specially excepted upon various grounds, 
amongst others that the validity of the patent could not be collat- 
erally attacked in a state court, the federal courts having exclusive 
jurisdiction. Also that appellants could not thus impeach the con- 
sideration paid by appellee to Price for the property. 

These exceptions were sustained by the court, and that ruling is 
assigned and relied upon as sufficient error to require the reversal of 
the judgment. 

All questions relating to the infringement of, as well as suits for 
the annulment or cancellation of patents, are cognizable in the cir- 
cuit courts of the United States. The Revised Statutes of the 
United States, sec. 629, provide that “ The circuit courts shall have 
original jurisdiction as follows, ete. : 

“Ninth. Of all suits at law or in equity arising under the patent 
or copyright laws of the United States.” 

But it by no means follows from this provision of the statute, that 
the state courts have no power to adjudicate and determine ques- 
tions relating to patents, which arise incidentally or collaterally as 
defensive matter in suits. 

While there is some conflict in the adjudicated cases upon the 
point, still the great weight of authority is that where such questions 
arise incidentally or collaterally in suits pending in state courts, that 
such courts have the power and authority to adjudicate and deter- 
mine the same. Nash v. Lull, 102 Mass., 62; Rich wv. Hotchkiss, 16 
Conn., 409; Sherman v. Transportation Company, 31 Vt., 174; David 
v. Park, 103 Mass., 502; Slemmer’s Appeal, 58 Pa. St., 155; Middle- 
brook v. Broadbent, 47 N. Y., 445; Rice v. Garnhart, 34 Wis., 460; 
Teas v. Albright, 13 Fed. Rep., 414; Merserole v. Paper Collar Co., 6 
Blatch., 358; Bliss v. Negus, 8 Mass., 46; Cross v. Huntly, 13 Wend., 
385; Head v. Stevens, 19 Wend., 411; Dickinson v. Hall, 14 Pick., 217. 

By section 4886, Revised Statutes of the United States, it is pro- 
vided that “ Any person who has invented or discovered any new 
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and useful art, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, not known or used bv 
others in this country, and not patented or described in any printed 
publication in this or any foreign country, before his invention or 
discovery thereof, and not in public use or on sale for more than two 
years prior to his application, unless the same is proved to have been 
abandoned, may, upon payment of the fees required by law, and 
other due proceedings had, obtain a patent therefor.” 

Applying this section of the statute to the averments of the an- 
swer to which the exceptions were sustained, and it would seem to 
admit of no question but that the patent was issued without author- 
ity of law. All the averments contained in the answer to which the 
exceptions were taken must, for the purposes of the exception, be 
accepted as true. 

It isaverred that the process or method of planting, etc., cactus 
hedges as described in the patent had been in common use in the 
state of Texas for more than two years before the application. And 
in the second place, that it was not either a new or useful inven- 
tion or discovery. 

Assuming the truth of these allegations, it would seem to admit 
of no question but that the patent is void. Dickinson v. Hall, 14 
Pick., 220; Lowell v. Lewis, 1 Mason, 183; Bedford v. Hunt, id., 
303; Earle v. Sawyer, 4 Mason, 6; Kneass. v. Schuylkill Bank, 4 
Wash. C. C., 9; Corning v. Burden, 15 How. (U. 8.), 270; Stow ». 
Chicago, 104 U. S., 547; Crouch v. Roemer, 103 U. S., 797; Pearce 
v. Mulford, 102 U. S., 116. 

It is historical, and a matter of common knowledge, that the 
cactus has been used for hedging for over two hundred and fifty 
years. Some time prior to 1650, when the French and English di- 
vided between them the island of St. Christopher, a hedge-consist- 
ing of three rows of cactus was planted as a boundary. New 
American Cyclopedia, vol. 4, “ Cactus.” 

But as to whether the methods described in the patent for utiliz- 
ing the cactus for hedging are new and useful must be determined 
from the evidence. 

However, it is claimed that if it should be conceded that the pat- 
ent is void, nevertheless, as Price accepted it as a consideration for 
the property, appellant is concluded by that acceptance. 

According to the averments in the answer, Price was at the time 
of the purchase by appellee in failing cireumstances, and largely 
indebted to appellant Brown and others, and that he sold the prop- 
erty to appellee for the purpose of hindering, delaying and defrauding 
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his creditors, and that appellee knew or ought to have known of 
this fraudulent intent at the time of the purchase. And further, 
that appellee was not a purchaser in good faith, for that it did not 
pay a valuable consideration for the property. 

Our statute provides that all gifts, conveyances, assignments or 
transfers of real or personal property, made to hinder, delay or de- 
fraud creditors, etc., shall be void as to such creditors, etc., but that 
this shall not affect the title of purchasers for a valuable consid- 
eration, unless they are chargeable with the fraudulent intent of 
the debtor. R.S., art. 2465. 

It will be observed that this section denounces as void sales, ete., 
made to hinder, delay and defraud creditors; but where the pur. 
chaser has paid a valuable consideration, without notice of such in- 
tent upon the part of his vendor, he is relieved from the effect of 
that denouncement. 

If, as claimed, Price made the sale to appellee with the intent to 
delay, hinder and defraud his creditors, then, to authorize appellee 
to hold the property as against these defrauded creditors of Price, 
it must be raade to appear that appellee paid a valuable considera- 
tion for the property, and besides was not chargeable with notice of 
Price’s fraudulent intent. 

Even though appellee had paid full value for the property, still if 
it is chargeable with notice that Price intended by the sale to de- 
fraud his creditors, the sale would be held void as to such creditors. 
And on the other hand, even though it is not chargeable with 
notice of Price’s fraudulent intent, as averred, in making the sale, 
still, if appellee did not pay a valuable consideration for the prop- 
erty, the sale would fall under the condemnation of the statute, and 
would be held void as to creditors. 

If, as averred in the answer, the patent is void, then appellee as 
well as Price would be chargeable with notice of that fact; and 
that being true, the only consideration paid by appellee for the 
property would be the amount of money paid by it to Price. Inad- 
equacy of consideration would be a circumstance to be considered 
by the jury in the determination of the question of good faith in 
making the purchase. 

Appellant also claims that appellee was not authorized by its 
charter to purchase the stock of groceries, and therefore the pur- 
chase was wlira vires. <A sufficient answer to this objection is, that 
the terms of the charter are not disclosed by the record, and hence 
we cannot determine the extent of the expressed and necessarily 
implied powers granted by the charter. 
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The other questions as presented will not be considered, as the 
errors complained of are such as may not occur upon another trial. 
Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 


REVERSED AND REMANDED. 
[Opinion adopted June 16, 1885.] 





I. & G. N. R’y Co. v. Manty L. Hester. 
(Case No. 5299.) 


1, NEGLIGENCE — RAILWAYS — SECTION HAND.— A person accepting employment 
as a section hand assumes the risks ordinarily incident, to such employment, 
and the railway company is not liable to him for injuries resulting from 
such assumed risks; but it is liable for injuries occasioned by superadded 
risk, resulting from the negligence of the company or its immediate repre- 
sentative, provided the injured party does not contribute to the injury by a 
failure to exercise such reasonable care as the occasion demands, (Follow- 
ing Wall v. T. & P. R’y Co., 4 Tex. L. Rev., 36; T. & P. R’y Co. v. Burns, 4 
Tex. L. Rev., 54.) A section hand also assumes that he has the capacity to 
understand the nature and extent of the service, and the requisite ability to 
perform it. Following Watson v. H. & T. C. R’y Co., 58 Tex., 439. 


2. FacT CASE — NEGLIGENCE.— See opinion for facts held not to constitute neg- 


ligence on the part of the railway authorities. 


8. SameE.— A company or its agents cannot be charged with negligence for send- 


ing a section gang out to work on its road on afoggy day. Though the state 
of the weather might add to the ordinary risk, still the service contracted 
to be performed was of such nature and importance as toembrace within its 
scope dark and cloudy as well as clear weather. If the injured party de- 
sired exemption from danger incident to changes in the weather, he should 
have contracted for it on entering the service. Following Watson v. H. & 
T. C. R’y Co., 58 Tex., 434. 


Arrest from Travis. Tried below before the Hon. A. 8. Walker. 
Appellee brought this suit to recover damages for injuries received 
while in its employment asa section hand, and claimed to have been 
caused by the negligence of Wilson, the section boss, who it is 
claimed had full power to employ and discharge the servants under 


him. 





Appellant answeref@ by general and special exceptions, general 
denial, and specially that appellee and Wilson were fellow-servants 
and therefore no recovery could be had on account of Wilson’s neg- 
ligence. Also that the injuries resulted from appellee’s want of 
ordinary care and diligence. 

VoL. LXIV — 26 
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The cause was tried November 25, 1884, and resulted in a verdict 
and judgment for appellee in the sum of $2,000, from which this 
appeal was taken and perfected. 


Maxey & Fisher, for appellant, cited: Chandler v. Meckling, 29 
Tex., 42; H. & T. C. R’y Co. v. Schmidt, 61 Tex., 285, 286; Jacobs, 
Bernheim & Co. v. Crum, 4 Tex. L. Rev., 321; Hathaway ». Mich. 
Cent. R. R., 51 Mich., 257; 1. & G. N. R. R. Co. v. Roth, 4 Tex. L. 
Rev., 4-8; T. & P. Ry oe" v. Burns, id., 57, 58; Texas M. R. Co, 
v. Whitmore, 58 Tex., 288-9; Mo. Pac. R’y Co. v. Lyde, 57 Tex. 
505; Railway v. Oram, 49 “A 346 ; Cooley on Torts, 556-8. 


Smith & Trigg, for appellee, cited: Anderson v. Anderson, 23 
Tex., 639; Robinson v. Davenport, 40 Tex., 333; Howard v. Ray, 
25 Ter. be 8s: Briscge v. Bronaugh, 1 Tex., 326; grey v. Selkirk; 11 
Tex., 314; Wall v. T. & P. R’y Co., 4 Tex. L. Rev., 38; G., H. &S. A. 
R’y Co. v. Sullivan, 5 Tex. a Rev., 185; C. H. ML & St. P. R. BR 
Co. v. Ross, Tex. L. Rev., vol. 3, No. 10, 628; Railroad Co. v. Fort, 
17 Wall., 553; Chicago & N. Y. Railway v. Bayfield, 37 Mich., 207; 
Cook v. Han. & St. Je. R’y Co., 63 Mo., 398; Nashville & Chat. R. 
R. Co. v. Carroll, 6 Heisk. (Tenn), 348; Lalor v. Chicago R. R., 52 
Ill., 40; Duval, Ky. Reports, vol. 2, 114; Cooley on Torts, pp. 553, 
554, 555, 556. 


Warts, J. Com. Arrp.— But one question presented by the assign- 
ment of errors will be considered in the disposition of this appeal, 
and that is presented by the sixth assignment of error, which is as 
follows: 

“VI. The verdict of the jury was against and contrary to the 
law and evidence, and was wholly without evidence to authorize or 
support it: 1. Because the testimony for the plaintiff (including 
his own evidence) and that for defendant alike affirmatively prove 
that Wiison was not only not negligent upon the occasion of the acci- 
dent to plaintiff, but that, at the time of and prior to the collision, 
he was in the exercise of the greatest care, and throughout did all 
that a careful and prudent man could do to prevent the accident 
and protect his men from hurt. 2. Because said testimony further 
proved that the hurts received by plaintiff, i®not the result of in- 
evitable accident, resulted directly and proximately from his own 
want of ordinary care, in failing, with ample time before him, to 
remove himself from the path of a known and apparegt danger to 
a place of safety.” 
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It may be assumed that Wilson was the representative of the 
company, and for whose negligence it would be responsible; and 
also that, if the injury to appellee was occasioned by Wilson’s neg- 
ligence, that then the verdict and judgment must be considered as 
sustained by the evidence. 

When appellee accepted the employment as section hand, he as- 
sumed all the risks ordinarily incident to such employment, and 
the company would not be liable to him for injuries resulting from 
such assumed risks. But if the injuries were occasioned by super- 
added risk resulting from the negligence of the company or its im- 
mediate representative, then a liability would exist for which he 
would be entitled to recover, unless, in some way or other, he con- 
tributed to the injury by a failure upon his part to exercise such 
reasonable care as the occasion required. Wall v. T. & P. R’y Co., 
4 Tex. Law Review, 36; T. & P. R’y Co. v. Burns, 4 Tex. Law 
Review, 54, and authorities cited. 

In accepting the employment, appellee not only assumed the risks 
ordinarily incident to the particular service, but he also assumed that 
he had the capacity to understand the nature and extent of the serv- 
ice, and the requisite ability to perform it. Watson v. H. & T. C. 

vy Co,, 58 Tex., 439. 

It appears that, while the nature of the service and duties of sec- 
tion gangs require that they should move from point to point along 
that portion of the line which constitutes the section, in hand-cars, 
to repair the road-bed and note its condition, that in doing so they 
are expected and required to keep a watch for passing trains, and 
to protect themselves from danger from that source. From the 
evidence it appears that passing trains have the right to the track, 
and section gangs are required to look out for themselves and to re- 
move from the track their hand-cars so as to allow moving trains 
to pass without interruption or danger from collision with such hand- 
cars. Asa matter of course, in the performance of these duties by 
the section hands, they are exposed to more or less danger when on 
the track by reason of moving trains, but such risks are assumed 
by them in entering the service and in accepting the employment. 
And if injury results from such assumed risks, without the risk being 
aided or increased by the negligence of the company or its superin- 
tending agencies, it Will be considered an inevitable accident for 
which no liability can attach to the company. 

There is no pretense that the company or its agents can be charged 
with negligence for having the section gang go out to labor upon 
the line on that foggy day. While the condition of the weather 
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might add to the risks ordinarily incident to the performance of the 
service in clear weather, still the service contracted to be performed 
was of such nature and importance as to embrace within its scope 
dark and cloudy as well as clear weather. Had appellee desired 
exemption from dangers incident to the changes in the weather, he 
should have contracted for it in entering the service. Watson v. H. 
& T. C. R’y Co., 58 Tex., 434. 

It appears from the evidence that Wilson had been directed by 
his superior to repair a certain portion of the track on his section, 
the day appellee received the injuries, and that the accident occurred 
while the gang were on their way to the designated point. The 
evidence shows that the morning was foggy and dark, and that the 
accident happened about 8 o’clock, some three or four miles east of 
Duval, the place from which they started. That they knew the 
west bound passenger train was behind the schedule time, and that 
they were likely to meet it at any time. They were moving at the 
rate of about two miles per hour, halting frequently to look and 
listen for the expected train. At the point at which the collision 
occurred the track was straight and level, and it appears that the 
engineer had the head-light of the engine burning. According to 
the evidence of appellee, the train when discovered by them was 
from fifty to one hundred and fifty yards distant, and that they im- 
mediately stopped the hand-car, and Wilson directed them to take 
it from the track; that they had turned it across the track so as to 
remove it, when he noticed that the engine was so near, that he 
attempted to get out of the way of danger, but the engine struck 
the hand-car, throwing it upon that side of the track where he was, 
striking him with the “jigger-stick” of the hand-car, by which his 
thigh was broken, and his head and eye were severely injured. It 
was the admitted duty of the “section gang” to remove the hand- 
car from the track, if that could be done without unnecessarily 
exposing themselves to danger. The gist of the complaint seems to 
be, that Wilson’s negligence consists in his failure to order the men 
to get out of the way and protect themselves, as soon the occasion 
required him to do so. Upon this point appellee testified that Wil- 
son ordered them to take the car from the track, and that if he after- 
wards directed them to let the car go, and to get out of the way, then 
he did not hear the order. He was on the east while the others 
were on the west side of the track, and that he was confused by the 
situation. He further states that the other hands told him afterward 
that Wilson did give the order for the men to get out of the way, 
and they obeyed the order and escaped injury. 
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The only other witness who testified to anything with reference 
to the directions or orders given by Wilson was John Davidson, 
whose depositions were taken by appellant, but introduced by ap- 
pellee. He was one of the “section gang,” and present at the 
time. He testified that, when they saw the engine coming, they 
stopped, and began running the hand-car off the track under Wil- 
son’s orders, but that when they had got it only partly off the track, 
Wilson ordered them to get out of the way and let the hand-car 
go, and that this order was repeated two or three times by Wilson. 
He further says that appellee “was short-sighted and partly deaf, 
and seemed stupid, having to be told two or three times often about 
his work.” This witness also states that “ we were all trying to 
get the hand-car off the track, and when we were ordered to get 
out of the way, we all, except plaintiff, got off on the west side of 
the track out of the way. We were equally exposed with plaintiff, 
but had time to get out of the way after we were ordered to.” In 
another connection he says that, “from the time the engine was 
first seen by the men on the hand-car, and the collision, the danger 
was apparent, and it was reckless to stand and try to get the hand- 
car off, after the order was given to get out of the way.” 

There is no culpable negligence upon the part of Wilson shown 
by the evidence; on the contrary, he seems to have discharged his 
duty faithfully and with due care, considering the situation; while 
appellee, it appears, had accepted employment in a dangerous service, 
and one in which he had but little experience, and for which he was 
unfit. 

His injuries were serious and permanent, and the amount awarded 
as compensation would not be considered excessive, provided the 
liability of the company had been shown; but as the case is pre- 
sented by the record, we are of the opinion that the verdict and 
judgment are not sustained by the evidence, and therefore report 
for a reversal of the judgment and remanding of the cause. 


REVERSED AND REMANDED. 
[Opinion adopted June 16, 1885.] 
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James K. Scumick v. N. W. Nok. 


(Case No. 5537.) 


4 1%8- STATUTE CONSTRUED — DEPOSITIONS — WITNESS.— Article 2234, Revised Stat- 
—"706 | utes, if not repealed by the act of April 21, 1879 (Gen. Laws, p. 126), was 
a’ expressly repealed by the act of March 9, 1881 (Gen. Laws, p. 18). The fact 
a 8 that a witness whose deposition has been taken is present on the trial 
37\ furnishes no reason why his deposition should not be read in evidence, 


2. WITNESS — EVIDENCE — PRACTICE.— Though it is irregular to read the depo- 
sition of a witness after he has been examined orally, it is but in effect re- 
calling the witness, which in a proper case the trial court may permit. The 
discretion of the court in allowing a deposition to be read, under such cir- 
cumstances, will not afford cause for reversal unless it be made to appear 
that the discretion of the court has been abused to the prejudice of the com- 
plaining party. 

. DECLARATIONS — EVIDENCE.— In a suit involving the question of fraud in the 
sale of goods as between the vendee and third parties, the declarations of 
the vendor, made after their sale and delivery, and when the vendee was not 
present, are not admissible in evidence, except for the purpose of impeach- 
ing the vendor as a witness and after a proper predicate has been laid. 

DISCONTINUANCE — STATUTES CONSTRUED.— The Revised Statutes, art. 1259, 
which authorize the discontinuance of asuit as to adefendant who has been 
served with process, and who has answered, is permissive only, and such 
discontinuance may be refused by the district judge whenever it will oper- 
ate to the prejudice of the party as to whom it is sought. 

DISCONTINUANCE — JUDGMENT — PRINCIPAL AND SURETY.— No discontinuance 
as to the sureties on a sheriff's bond can be entered in the supreme court 
by one who had recovered judgment against both them and the sheriff, as 
well as the attaching creditors who had indemnified the sheriff for seizing 
property under attachment claimed by the plaintiff, when, by the terms of 
the judgment appealed from, it was provided that if the sureties should pay 
the debt they should be entitled to execution over against their principal, 
the sheriff, for the amount paid by them. 

6. Same.— The statute authorizing the discontinuance of an action as to parties 

served has application to practice in the district court only. 


co 
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Appeat from Eastland. Tried below before the Hon. T. B. 
Wheeler. 

The opinion states the case, except so much as relates to the wit- 
ness Simerl. The fact was sought to be established by that witness 
that the plaintiff had secreted himself to avoid the service of 
process to take his answers to interrogatories. It appears from the 
record that defendants had offered to prove that the plaintiff had 
locked himself up in a room of his boarding house to avoid the 
service of process to take his depositions in answer to interogatories 
propounded to him by defendant, Simerl being the officer seeking 
to make service. 

The court below gave this reason for excluding the evidence: 
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“The plaintiff ran as a messenger on the train, and was in the habit 
of sleeping in his room in the day-time; that the depositions were 
in fact taken and read, and that the plaintiff was on the witness 
stand and testified.” The record is quite voluminous, involving 
much which, in view of the opinion, need not be referred to. 


Fleming, Moore & Maloney, on the right to read the interroga- 
tories of a party, after examining him orally, cited: R. S., arts. 2239 
et seg.; Elliot w. Mitchell, 28 Tex., 111; Boetege v. Landa, 22 Tex., 
108; Norvell v. Oury, 13 Tex., 31; Harris v. Leavitt, 16 Tex., 343; 
The Samuel, 1 Wheat., 9; Weed v. McKellogg, 6 McLean, 44; Bowie 
vw. Talbott, 1 Cranch, C. C., 24; Sexton v. Brock, 15 Ark., (345; 
Phillips, Ev. (5th Am. ed. by Cowen & Hill), vol. 2, p. 731, note 
570. 

On the admissibility of the declarations of the vendor, they cited: 
Garahy wv. Bayley, 25 Tex. Sup., 303; Miller v. Jannett, 63 Tex., 82; 

jump on Fraudulent Conveyances, pp. 548, 549. 


Alexander & Winter, for appellee, on the right to read the inter- 
rogatories to plaintiff, cited: R.S., 2234, 2239; Gen. Laws 16th Leg., 
p. 126; Gen. Laws of 17th Legislature, p. 18. 

On the admissibility of the vendor’s declarations, they cited: 
Garahy v. Bayley, 25 Tex. Sup., 301; Ayres v. Duprey, 27 Tex., 
599; Miller v. Jannet, 5 Tex. L. Rev., 130; Bump, Fraud. Convey., 
pp. 566-568. 

That the erroneous judgment against the sureties of the sheriff 
could be cured by a discontinuance of the cause as to them, they 
cited: R.S., arts. 1351 to 1357, inclusive, pp. 211, 212; Foster v. 
Van Norman, 1 Tex., 638; Chrisman v. Davenport, 21 Tex., 484; 
Chandler ». Tanner, 20 Tex., 1; Saffold v. Navarro, 15 Tex., 77. 


Srayton, Assocrate Justice.— N. W. Noel brought suit the 7th 
of December, 1884, against James K. Schmick, sheriff of Eastland 
county, and his sureties, for $3,000, for the wrongful conversion of 
his goods. January 8, 1884, defendants answered, the cause was 
continued, and, at the June term thereafter, T. Ratto & Co., of Gal- 
veston, and Thomas Randall & Nephews, of Dallas, by permission 
of the court, intervened as defendants, filing an answer substantially 
the same as the original defendants. The answers consist of general 
and special demurrers, general denial, and a plea justifying the seiz- 
ure of said goods by reason of attachments against J. H. Wood, 
plaintiff's vendor, in favor of intervenors, charging that plaintiff's 
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title was fraudulently obtained, and void as to Wood’s creditors, 
At the same term the court rendered judgment in favor of plaintiff 
for $1,900, with interest, etc., in accordance with the verdict, from 
which defendants appeal. 

The defendants filed interrogatories to the plaintiff, which were 
answered, and, on the trial, the plaintiff testified in the cause, after 
which his answers to the interrogatories were read, the defendants 
objecting thereto. 

That the witness was present furnished no reason why his deposi- 
tion might not be read, for art. 2234, R. S., if not repealed by the 
act of April 21, 1879 (General Laws, p. 126), was expressly repealed 
by the ac of March 9, 1881 (Gen. Laws, p. 18). 

It was an irregularity to call the witness, and after he had testi- 
fied to read his deposition; but it was, in effect, but the recalling of 
the witness, which, in a proper case, the trial court may permit. 

These matters of practice rest largely in the discretion of the trial 
court, and a judgment cannot be reversed for a ruling in respect 
thereto, in any case, unless it is made to appear that the discretion 
has been abused in such way as to prejudice the case of the party 
complaining. No such case is shown by the record before us. 

That the declarations of Wood, the vendor of the appellee, made 
after he had parted with his title to the goods, and when the 
appellee was not present, were not admissible, is too clear for con- 
troversy. 

There was no predicate laid for the purpose of using any declara- 
tion which Wood may have made in reference to the purpose of his 
sale to the appellee, in order to impeach his credibility. This is the 
only purpose for which such declarations could be used. 

Cases cited in brief of counsel were cases in which the evidence, 
after proper predicate was laid, was offered for the purpose of im- 
peaching the credibility of a witness. 

The court correctly excluded the testimony of the witness Simerl. 

The charge of the court, taken altogether, presented the case 
very fairly to the jury in so far as the right of the appellants was 
involved, and there is no reason to believe that the jury were mis- 
led thereby in any respect hurtful to them. 

Judgment was rendered in favor of the plaintiff against James 
K. Schmick and the sureties on his official bond as sheriff, and 
against the persons comprising the firms of Randall & Nephews 
and T. Ratto & Co. 

It was further adjudged that the sheriff and his sureties have and 
recover from Randall & Nephews and Ratto & Co., such sum as 
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they, or either of them, may pay under the judgment rendered 
against them all, and that they have execution for the same. 

It was further adjudged that the sureties of the sheriff, or such of 
them as might pay the judgment, should have execution against 
their principal for such sum as any of them might pay on the judg- 
ment against all. 

Tke sheriff’s official bond was niade the basis of the action, but 
it was not offered in evidence, and the insufficiency of the evidence 
in this respect is made the basis for an assignment of error which 
calls in question the sufficiency of the evidence to sustain the judg- 
ment rendered. 

To avoid the effect of the failure of the appellee to offer in evi- 
dence the sheriff’s bond, he filed in the court below, long after the 
appeal was perfected, a paper through which he sought to discon- 
tinue as to the sureties on the sheriff's bond, and to release them 
from liability under the judgment rendered; and through the brief 
of his counsel here he proposes to do the same, and to submit to 
such conditions as this court may impose if the judgment be affirmed 
as to all others than the sureties on the sheriff’s bond. 

Judgments have frequently been reformed in this court upon the 
entry of a vemittitur, but that is not what is asked in this case. 

The prayer is, in effect, that the appellee be permitted to enter a 
discontinuance in this court as to some of the parties who were made 
parties and who made defense in the court below. 

Under the statute a plaintiff may discontinue in the district court, 
as a matter of right, as to any defendant who bas not been served, 
subject to certain exceptions; but after such discontinuance he may 
proceed against the same person as to whom the discontinuance has 
been entered, by another suit based on the same cause of action. 
R. S., 1256, 1257. 

A plaintiff may discontinue by a proper entry, made in vacation, 
in any suit in which the defendant has not filed an answer, on pay- 
ment of costs. IK. 8., 1258. 

The district courts may permit the plaintiff to discontinue his suit 
as to one or more of several defendants who may have been served 
with process or who may have answered, subject to certain excep- 
tions which are pointed out by the statute. KR. 8., 1259, 1260. 

The right to discontinue in the last case mentioned, even in the 
district court, is only permissive, and may be refused, by the court, 
if it will operate to the prejudice of the party as to whom the dis- 
continuance is sought. 

If a discontinuance can be entered in this court, in any case, as 
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to a defendant who, with others, has made defense in the court 
below, and has prosecuted an appeal, a question which it is not nee- 
essary in this case to determine, it certainly ought not to be per- 
mitted in a case in which such a defendant may be directly or 
indirectly injuriously affected thereby. 

In the case before us, the judgment recognizes tie fact that while 
there may be a primary liability of all the appellants to the ap- 
pellee, yet, that as between the appellees there are different degrees 
of liability. 

Randall & Nephews and Ratto & Co. are adjudged to be liable to 
the sheriff and the sureties on his bond in case they pay such judg. 
ment as may be rendered against all. 

This liability arises from the fact that the sheriff received indem- 
nity bonds from them before he made the seizure of the goods, 
which is the matter alleged as constituting the breach of the sher.- 
iffs bond. This claim is urged against the two firms in the answer 
filed by the sureties as well as the sheriff. The liability of the 
sheriff to such of his sureties as may pay part or all of the judgment 
is also recognized. 

All the parties are now before the court who are necessary parties 
to the adjustment of every right as between themselves, and when 
sureties are concerned, it is of the utmost importance that this 
should be done in the pending cause to avoid a multiplicity of suits. 

If the discontinuance as to the sureties could be entered here, we 
apprehend that the effect of such course would be to leave the orig- 
inal cause of action standing against them, as in case of discontin- 
uance in the district court, and that another suit might be filed 
against them; and in such case they would be driven (should they 
pay a judgment rendered against them) to an action against the 
sheriff and those who are liable to him for reimbursement; for no 
execution could issue against such persons in favor of the sureties 
under a judgment to which they were not parties, even though their 
liability to the appellee was established in the cause now before us. 

Thus would the sureties be injuriously affected by being driven to 
an action in which they would necessarily incur expense, in addi- 
tion to that incurred in this cause, for which costs that could be 
allowed would not reimburse them. 

The appellee has elected to bring them before the court in the 
present cause; every right of every person, a party to the action, 
may be adjusted in the case now pending, and we are of the opinion 
that a due regard for the rights of all parties defendant requires that 
this should be done. 
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It is not to be inferred from the statute that it was ever contem- 


plated that discontinuances might be entered in this court; the right 
to discontinue in the district court is expressly recognized, and it 
would seem but proper that parties who desire to exercise that right, 
in a proper case, should there avail themselves of it; and the appel- 
lee in this cause not having done so, the record not showing that he 
was entitled to the judgment rendered, it will be reversed and the 
cause remanded. 


It is so ordered. 
REVERSED AND REMANDED. 
[Opinion delivered June 19, 1885.] 





S. W. L. Kennepy v. S. C. Upsnaw ann J. P. Cox. 


(Case No. 5227.) 


1. FORGERY — EVIDENCE — WILL — CONTEMPORANEOUS FACTS.— A codicil, par- 


tially revoking a former will, was offered for probate by K., and contested by 
C. on the ground that it was a forgery. On the trial in the county court K. 
offered in evidence a deed of gift, purporting to have been executed by the 
testator to her children on the same day the codicil was executed, This in- 
strument professed to give to the children of K. part of the property given 
by the will toa third party, and was witnessed by K. and her husband, as 
was also the codicil. On the trial in the district court this deed of gift was 
offered in eVidence by C., over the objection of K., in order to show a motive 
for the forgery of the codicil and as a part of. the same transaction. Held, 
that the paper was admissible in evidence, especially so as there was some 
evidence tending to show that the signature of the testator was not genuine. 
The jury might consider all the facts transpiring at the time the codicil was 
claimed to have been executed. 


2. JUDGMENT — EVIDENCE, RELEVANCY OF.— Some years before the making of 


the contested codicil, the testator had brought a suit against K. and had 
agreed to a judgment in her favor for certain lands, and that certain lands 
should be vested in himself. K. was examined on the stand in reference to 
this judgment, but no predicate was laid for impeaching her testimony by 
introducing the judgment and showing that she had made incorrect state- 
ments in regard to it. Held, that the evidence was not admissible for the 
purpose of impeaching her evidence, even if the judgment itself was rele- 
vant. The judgment had no relevancy to the issue of forgery. 


¢. EVIDENCE — WILL — EXECUTION.— Statements of the testator, made three 


days after the alleged execution of the codicil, to the effect that he had made 
no change in the disposition of his property and intended to make none, 
were inadmissible, since they formed no part of the res geste, and since 
there was no question as to the mental condition of the testator. The con- 
duct and declarations of a testator, before and after the making of a will, are 
admissible where the issue is upon the sanity of the testator, but not where 
it is upon the execution of the instrument. 
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4, WILL — REVOCATION — EVIDENCE.— The laws of Texas provide that no will, 
except a nuncupative one, can be made or revoked by mere written or verbal 
declarations, unless, in the case of a written declaration, it be executed with 
like formalities as are necessary to the execution of a valid will in the first 
instance. (R. S., arts. 4869-4861.) The intention of the law is to prevent 
fraud and perjury, and the extortion of declarations after the mind of the 
testator has been impaired by time. There is the same necessity for the ob- 
servance of the provisions in disproving the making of a will. The legisla- 
ture has provided that revocation must be done by burning, canceling, 
tearing or obliterating the will by the testator, or in his presence and by his 
direction or consent, or by a will, or codicil in writing executed with the 
same solemnities as a will. (R.S., art. 4861.) The statutory evidence must 
be had or the intended revocation fails. Following Boyian v. Meeker, 4 
Dutcher, 285. (See cases pro and con. cited in the opinion.) 

EVIDENCE — EXPERTS. — Experts can give their opinion as to the genuineness 
of a disputed signature upon comparing it with papers properly in evidence 
in the case, and papers introduced by the party affirming the genuineness of 
the signature and claimed by him to bear also the genuine signature of the 
party. The jury alsocan determine the genuineness of the signature from 
an examination of the papers before them. Following 1 Greenleaf, 578, 581; 
Wharton’s Law of Ev., 713, and other authorities. 

6, STATUTE CONSTRUED — FRAUD.— Though an adherence to the provisions of the 
statutes relating to frauds and perjuries may in exceptional cases prevent 
frauds and perjuries from being exposed, that affords no reason for a judi- 
cial construction repealing them in effect. The general result of a strict 
adherence to such statutes is to prevent frauds and perjury. 
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Arrrat from Johnson. Tried below before the Hon. Jo. Abbott. 

S. C. Upshaw and John P. Cox filed their application in the 
county court of Hill county, on April 15, 1883, for the probate of 
the last will and testament of James H. Martin, wherein they al- 
leged that James H. Martin resided in Hill county, Texas, and that 
he died on March 28, 1883, leaving an estate of about $8,000 or 
$10,000; that deceased left a will in which S. C. Upshaw and John 
P. Cox were appointed executors of decedent’s will; that they were 
not disqualified to act as such executors, and that by the terms of 
the will they were not required to give bond; they prayed for the 
probate of the will and for letters testamentary. The will sought 
to be probated was dated February 8, 1883. 

On May 25, 1883, S. W. L. Kennedy (appellant), in the county 
court, appeared and filed an application, alleging therein: “That it 
was true, as stated in the petition of 8. C. Upshaw and John P. Cox, 
that James H. Martin left the will attached to their petition, dated 
February 8, 1883, but that after the 7th day of February, 1883, to 
wit, on March 15, 1883, J. H. Martin made, executed and published 
a codicil to the will, which then and there became a part of his last 
will and testament; that by the terms of the codicil he revoked 
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that part of his will appointing 8. C. Upshaw and John P. Cox as 
his executors; the codicil was attached to and made a part of her 
application, wherein she alleged she is the daughter of Martin, and 
the only one of his children ‘living i in the state, and that she is his 
principal devisee under the will living in the state;” that decedent 
left no widow surviving him, and that she is the next of kin to him 
living in this state, and she averred that she was entitled to admin- 
istration on the estate of J. H. Martin, and that a necessity existed 
for such administration; she said she, Mrs. S. W. L. Kennedy (appel- 
lant), prayed that the will with the codicil thereto be admitted to 
probate and that she be appointed administratrix of decedent’s es- 
tate, with the will annexed, and that the prayer of Upshaw and 
Cox for letters testamentary on decedent's estate be denied. 

To the foregoing application of 8S. W. L. Kennedy in the county 
court of Hill county, Texas, on May 20, 1883, 8. C. Upshaw and 
John P. Cox came, and by way of replication thereto averred that 
the instrument of writing attached to the application of S. W. L. 
Kennedy, purporting to be a codicil to the last will and testament of 
J. H. Martin, was never signed by J. H. Martin, deceased; that what 
purports to be the signature of J. H. Martin to that instrument of 
writing was not the genuine signature of said J. H. Martin, de- 
ceased; that the instrument of writing purporting to be a codicil to 
the last will and testament of J. H. Martin, attached to the appli- 
cation of S. W. L. Kennedy, was a forgery, and they prayed that her 
application be not granted. 

In the county court, on a hearing of the above petitions, it was 
ordered and decreed that the will be probated, and that the codicil 
be rejected and its es as a part of the will refused, and from 
that order of the court 8. W. L. Kennedy appealed to the district 
court. Subsequently, and after the case had so been removed into 
the district court, Mrs. 8. W. L. Kennedy filed her application for a 
change of venue. 

On October 8, 1883, the district court made an order granting the 
application for the change of venue of the cause, and changing its 
venue from Hill county to Johnson county. 

In the district court of Johnson county there was a trial of the 
cause had, and a verdict rendered finding for the establishment of 
the will and rejecting the codicil, and a finding against the codicil as 
a part of the will. Judgment on the verdict in accordance there- 
with. 


W. LZ. Booth & Son and Clark & Dyer, for appellant, on the ad- 
missibility of the testator’s statements, cited: Johnson v. Brown, 51 
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Tex., 65; Boylan v. Meeker, 28 N. J. (4 Dutcher), 274; Waterman 
v. Whitney, 11 N. Y., 157; Jackson wv. Kniffen, 2 Johns. 31; 49 


On the comparison of signatures, they cited: Hanley v. Gandy, 
28 Tex., 212; Adams ». Field, 2 Vt., 265. 


A. P. McKinnon and Brown, Ramsey & Crane, for appellees, on 
the admissibility of the testator’s statements, cited: Johnson », 
Brown, 51 Tex., 65; Ellis v. Hardy, Moody & Robinson’s Reports, 
N. P., vol. 1; Jarman on Wills, 5th Am. ed., vol. 1, 723. 

On expert testimony, they cited: Eborn v. Zimpelman, 47 Tex., 
503; Miles v. Soonin, 75 N. Y., 283; 1 Cush., 217, 411,597; 7 Gray, 
178; 39 Vt., 225; 110 Mass., 105. 


Srayton, AssoctatE Justice.— There is no question made as to 
the due execution of the will of James H. Martin, which was 
offered for probate by the appellees; but it is claimed that so much 
of that will as appointed Upshaw and Cox executors of the will, 
and trustees for Mrs. Hagler, was revoked by the codicil which is 
offered for probate by the appellant in connection with the will. 

The appellees assert, and filed an affidavit to the effect, that the 
paper offered as a codicil is a forgery, and this presented the issue 
in the case. 

On the trial in the county court the appellant offered in evidence 
a deed of gift, purporting to have been executed by the testator to 
her children on the same day the paper offered as a codicil to the 
will appears to have been executed. This instrument professes to 
convey to the children of the appellant a part of the property 
given by the will to Mrs. Hagler, was witnessed by the appellant 
and her husband, as was the codicil, and is claimed by the appellees 
to be a forgery. 

This deed of gift was offered in evidence by the appellees, over 
the objection of the appellant, for the purpose of illustrating the 
motive which may have influenced the forgery of the codicil, and 
as a part of the same transaction, it appearing that the two papers 
came into existence at the same time and in the presence of the 
same persons. 

This ruling is assigned as error. We are of the opinion that the 
court did not err in this respect, and especially so as there was some 
evidence tending to show that the instrument did not bear the gen- 
uine signature of the testator. 

The jury might consider all the facts transpiring at the time the 
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codicil was claimed to have been executed, although but remotely 
bearing on the question of the genuineness of the codicil. 

The paper was claimed by the appellant to be genuine, had been 
offered by her in the same case, and disposed of a part of the prop- 
erty to which the testator but a short time before had given a dif- 
ferent direction by his will. 

James H. Martin died March 28, 1883; the will offered for 
probate bore date February 8, 1883, and the codicil was of date 
March 15 of the same year. 

On the trial the appellees. offered in evidencea judgment rendered 
in the district court for Hill county on August 9, 1880, in a cause 
in which James H. Martin, Mrs. 8. A. Hagler and I. P. Hagler 
were plaintiffs, and the appellant and her husband were defendants, 
in which, by agreement, certain lands were set apart to the appel- 
lant and other land to James H. Martin. To the introduction of 
that judgment the appellant objected upon the ground that it was 
irrelevant. 

The appellant had been examined as a witness in reference to 
this judgment, and it seems stated fully ali that she knew about it, 
and was not so examined in reference to it as to lay the predicate 
for impeaching her evidence by introducing the judgment for the 
purpose of showing that she had made any incorrect statement in 
reference to it. 

The evidence, therefore, was not admissible for the purpose of 
impeaching her evidence, even if the judgment itself was relevant. 

The issue was as to the forgery of the codicil, and we cannot see 
what relevancy the judgment in question could have to that issue. 

That the testator had brought a suit against the appellant and 
had agreed to a judgment in her favor for certain lands, and that 
certain lands should be vested in himself, and that such a judgment 
was entered, certainly could not tend to prove that a codicil to his 
will, appearing to be executed several years afterwards, was a 
forgery. 

In what right or by reason of what fact the appellant asserted 
title to a part of the land for which judgment was rendered in her 
favor does not appear; the presumption is that it was by reason of 
some fact which entitled her to it, and from the existence of such 
a judgment no inference unfavorable to the appellant could be 
drawn; much less would such a fact tend to prove that a codicil 
made tothe will, to which the appellant was a witness, was a forgery. 

Such evidence would not even tend to show ill-feeling on the part 
of the testator towards his daughter, and certainly not to show 
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such state of feeling towards his grandchildren, who were the bene- 
ficiaries in the deed of gift, if such an inquiry could be made in a 
case in which the forgery of the codicil, by which neither the appel- 
lant nor her children took anything, was the issue. 

This evidence was calculated to divert the mind of the jury from 
the real issue in the case; was misleading, and should have been 
excluded. 

In the course of the trial in this case, as shown by bill of excep. 
tions, the following matters occurred: 

“S. C. Upshaw and John Cox, applicants for the probate of the 
will of J. H. Martin, deceased, offered to prove by Geo. Orenbaum 
and John P. Cox, the following facts, to wit: ‘That J. H. Martin, 
deceased, after his return from Wooten Wells, Robertson county, 
to Hill county, in his room in the Orenbaum Hotel, on the 18th day 
of March, 1883, replied in the following manner to the following 
questions propounded to him by 8. C. Upshaw, one of the applicants 
for probate of the will: “Col. Martin, have you made any change 
in your will or in the disposition ef your property?” To which J. 
H. Martin replied: “ Upshaw, what do you mean?” To which Up- 
shaw replied: “I thought you may have done so, and if you have, 
I wanted to know it.” To which Martin replied: “ No; I have not 
made any change in my will or in the disposition of my property, 
and Iam not going to, and am surprised that you ask me such a 
question.”’ ‘To which evidence the contestant S. W. L. Kennedy 
objected for the following reasons: 

“1. That said declarations were made subsequent to the mak- 
ing of his said will and codicil, and were so remote as to form no 
part of the res gestw in the execution of either. 

“9. That the same is hearsay testimony. 

“3. That there is in this case no issue as to the mental capacity 
of the testator, or of undue influence upon him by any one; there- 
fore the said declarations are not admissible as evidence. 

“4, Because said declarations, if made at all, were made by the 
testator in disparagement of the codicil, dated March 15, 1883. All 
of which said objections were overruled by the court, and the 
said contestant in open court excepts, and had her bill signed, which 
was done with this explanation of the court below: ‘I believe the 
Jaw to be, when the issue is one of fraud or forgery, as in this case, 
subsequent declarations of the testator are admissible as a circum- 
stance,’ etc. 

“ John P. Cox testified as follows (over appellant’s objections): 
‘Martin came back to Hillsboro from Wooten Wells. I saw him 
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after he came back, and he told S. C. Upshaw, in my presence and in 
the presence of Geo, Orenbaum, that he had made no change in his 
business or will, and he was not going to. This conversation in re- 
gard to change in his will took place after Martin returned from 
Wooten Wells, on second day after his return, I think.’ 

“The testimony of the witness George Orenbaum, complained of 
and excepted to in above exception, is as follows: ‘ After Martin 
came back from the Wells, I think it was two or three days, Up- 
shaw and Cox came in, and Upshaw asked Martin if he had made 
any change or alteration in his will. He looked at Mr. Upshaw a 
second before he spoke, and remarked, “ What do you mean?” Mr. 
Upshaw remarked to him he (Upshaw) thought that he had made 
some change; if he had, he (Upshaw) wanted to know it. Martin 
then said he had made no change in his will, that it was just as it 
was before he went to the Wells, and that he was not going to make 
any change. I think these are the very words he and Martin said 
the second day after he came back.’” 

The paper offered as a codicil to the will of the testator, Martin, 
bore date March 15, 1883, and bore the signatures of N. B. and S. 
W. L. Kennedy as subscribing witnesses, both of whom had testi- 
fied that the instrument was executed by James H. Martin, on the 
day it bore date, at Wooten Wells, in Robinson county, Texas, in 
their presence, and that they, at his request, subscribed it as wit- 
nesses. 

The admission of the testimony of Cox and Orenbaum above re- 
ferred to is assigned as error. 

We are of the opinion that the court erred in the admission of 
this evidence. 

The declarations of the testator were made subsequently to the 
date of the codicil, and there is no fact connected with them which 
can make them res geste. 

There was no question as to the mental condition of the testa‘or 
at the time it is claimed the codicil was executed; the sole issue was 
as to the forgery or no of the codicil. 

The true rule as to declarations of a testator made before or after 
the execution of a testamentary paper, when such an issue is pre- 
sented, we believe to be that summarized by Mr. Redfield from the 
case of Boylan v. Meeker (4 Dutcher, 274), thus: “The conduct 
and declarations of the testator, both before and after he executed 
the will, are competent evidence to show his want of capacity at 
the time the will was executed, where the issue is upon the sanity 
of the testator; but after the will is made, such conduct and dec- 
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larations, manifesting ignorance of the existence of the will, are 
not competent to show that the testator had never made the will in 
question. And where the execution of a will is proved in the mode 
required by law, the declarations of the testator, made before or 
after the execution of the instrument, are not competent to prove 
fraud, duress or forgery, or to disprove the execution—they are 
hearsay, merely ; but such declarations, made at the time the instru- 
ment was executed, are admissible as part of the ses gestw. The 
rule upon these points is the same in the case of wills that it is in 
the case of deeds.” 

The laws of this state provide how wills may be executed, and 
how they may be revoked, and, except in reference to nuncupative 
wills, neither of these things can be done by the mere verbal or 
written declaration of the testator, unless in the case of a written 
declaration it be executed with like formalities as are made neces- 
sary to the execution of a valid will in the first instance. R.8., 
4859-61. 

The object of these laws is to prevent fraud and perjury, and 
the experience of ages bears evidence of their wisdom and of the 
necessity for their enforcement to avoid the evils which they were 
enacted to prevent. ~ 

As said by Park, J., in Provis v. Reed, 5 Bing., 435: “ Where the 
legislature have taken so much care to prevent frauds in wills, and 
when it is considered how easily declarations may be extorted after 
the intellect of the testator has been impaired by time, it would be 
most mischievous, and a violation of all established principles, to 
allow such declarations to be received in evidence.” 

“Tf the provisions of the act were designed to prevent fraud and 
perjury in making a will, there is the same necessity for the observ- 
ance of the provisions in disproving the making of a will. This 
appears not only from the reason of the provisions, but the legisla- 
ture have, in the section on revocation, specified the solemnities 
which must attend a revocation. It must be done by burning, can- 
celing, tearing, or obliterating the will by the testator, or in his 
presence and by his direction and consent, or by a will, or codicil in 
writing executed with the same solemnities as a will. This shows 
clearly the legislature’s intent to protect wills, when executed, by 
the most stringent requirements of evidence of revocation. No 
proof of declarations of revocation made by the testator, though 
proved by a cloud of witnesses to have been made times without 
number, will avail. The statutory evidence must be had, or the in- 
tended revocation fails. If proof by any number of witnesses that 
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the testator said, after the execution of the will, ‘I hereby revoke 
and declare it null and void,’ will not avail to destroy the will, why 
should proof by the same number that he said, ‘I never executed 
any will,’ have that effect? Is not the liability to perjury the same 
in both cases? Is not the clear, actual will of the testator frustrated 
as much by the reception of the one evidence as the other? Shouid 
a difference in the phrase admit one declaration, and reject the other, 
when the effect of both is the same, to change what otherwise the 
law declares to be the will of the testator? The effect of the stat- 
ute of frauds and wills, generally, is to prevent frauds and perjuries; 
but by adhering to their salutary provisions they may, and doubt- 
less sometimes do, prevent fraud and perjury from being exposed; 
but that is no reason why the court should repeal them. Such 
always is the operation of arbitrary rules of evidence; but the ex- 
perience of more than one hundred and fifty years has vindicated 
the policy of excluding parol evidence in such cases.” Boylan vw, 
Meeker, 4 Dutcher, 285. 

The authorities are reviewed in the case just cited, and fully sustain 
the opinion given in that case. 

The following cases sustain the rule excluding such declarations 
as were offered in this case: Waterman v. Whitney, 11 N. Y. (1 
Kern.), 162; Jackson v. Kniffen, 2 Jouns., 31; Robinson v. Hutchin- 
son, 26 Vt., 45; Gibson v. Gibson, 24 Mo., 228; Moritz v. Brough, 
16 Serg. & Rawle, 403; Smith v. Fenner, 1 Gallison, 171; Stevens ». 
Vancleve, 4 Wash., 265; Comstock v. Hadlyme, 8 Conn., 263; 
Provis v. Reed, 15 Eng. C. L. Rep., 490; Dickie v. Carter, 42 Il., 
388; Johnson v. Brown, 51 Tex., 78; Lewis v. Lewis, 2 Watts & 
Serg., 458. . 

The same rule is recognized by elementary writers. 2 Greenleaf, 
690; Wharton’s Law of Evidence, 1010, 1011; Abbott's Trial Evi- 
dence, 115, 124; 1 Redfield on Wills, 538, 673. 

That there are cases tending to a contrary conclusion is true, and 
among them are the following: Davis v. Rogers, 1 Houston, 74; 
Den v. Vancleve, 2 South., 589; Reel v. Ree!, 1 Hawks, 267; Doe 
dem. Ellis v. Hardy, 1 Moody & Robinson, 525, decided in 1836. 

There is great doubt whether the letter received by Mrs. Hagler 
was shown to have been dictated by and written under the instruc- 
tion of the testator; the burden of proof upon that matter was upon 
the person who offered the letter in evidence. It was only signed 
with the initials of the testator, and was assumed to have been written 
by Chester Martin Kennedy, whose initials only were signed to it; 
the evidence of the witness Orenbaum does not identify it as the 
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letter which he heard Chester M. Kennedy read to the testator; for 
the letter offered in evidence contained no statement that the testa- 
tor “had willed his property to all his children and most of it to his 
daughter in Alabama,” nor did it contain any statement as to what 
disposition he had made of his property, other than that he had 
** made a will on property in this state,” and that Upshaw and Cox 
were appointed administrators with certain powers of appointment. 

It does not appear that the person who was assumed to have 
written the letter might not have been called as a witness. 

In view of the fact that the judgment will have to be reversed on 
other points, it is not necessary to pass upon the question whether 
the letter was shown to have been written and sent at the request 
of the testator with such certainty as to render its admission proper 
over the objection, which went only to the sufficiency of the evi- 
dence to show that the letter was in legal effect the act of the tes- 
tator. 

It is claimed that the letter referred to, even if shown to have 
been the act of the testator, was not admissible for the reason that, 
as were the verbal declarations proved by Cox and Orenbaum, it was 
but hearsay, and no part of the res geste. 

No such objection was made to it in the court below, and it is not 
now necessary to determine whether upon the issue of forgery such 
written declaration would stand on the same ground as a verbal 
declaration. 

It is urged that the court erred in permitting a number of wit- 
nesses, who qualified as experts, upon the examination of papers 
which were properly in evidence in the case, and of papers which 
the appellant had introduced as bearing the genuine signature of 
the testator, without objection, and of a paper which on a former 
trial the appellant had introduced and declared to bear the genuine 
signature of the testator, made at the same time as the codicil, to 
give their opinions as to the genuineness of the signature of the tes- 
tator to the codicil. 

We are of the opinion that there was no error in this ruling. 

This evidence falls within the rule which permits the opinions of 
experts to be given, and permits the jury to determine for them- 
selves, from an examination of the papers before them, whether the 
writing in controversy is genuine. The papers’ examined were 
already in the case and admitted to be genuine, or were such as the 
appellant was estopped to deny the genuineness of. 1 Greenleaf, 
578, 581; 1 Wharton’s Law of Evidence, 713; Abbott’s Trial Evi- 
dence, 396; Best on Evidence, 239. 
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No collateral issue could arise in reference to the genuineness of 
the papers with which the instrument in question was compared, 
except as to the deed of gift; and its connection was so intimate 
with the codicil in question, and having been asserted by the ap- 
pellant to be genuine, that it might be compared by the witnesses 
and by the jury. 

In the case of Hanley v. Gandy, 28 Tex., 213, the question was, 
whether instruments, not connected with the case, and not admitted 
to be genuine, could be introduced for the purpose of enabling the 
jury, by comparing them with the instrument the genuineness of 
which was denied, to determine whether it was genuine or not. 

The other assignments of error question the sufficiency of the evi- 
dence to sustain the verdict, but it is neither necessary nor desira- 
ble now to consider that question. 

For the errors mentioned the judgment is reversed and the cause 


remanded. 
REVERSED AND REMANDED. 
[Opinion delivered June 19, 1885.] 


D. P. Suay v. W. A. Mitton. 
(Case No. 5036.) 


1, DISTRESS WARRANT — RECONVENTION — CusToM.— Plaintiff, a landlord, pro- 
cured a distress warrant and levied on the ungathered crop of defendant, 
who was his tenant, in order to satisfy a claim for rent and supplies. He 
then gave the required bond, and had the property sold and the money paid 
into court. At the next term of the court he prayed for a foreclosure of 
his lien, judgment for his debt, and that the proceeds of the sale be applied 
to his judgment. Defendant answered that the debt was not due, and in 
reconvention claimed damages for the malicious suing out of the writ. Held: 

(1) That article 3113, Revised Statutes, did not restrict the defendant to a 
suit on the bond, but he could claim damages in reconvention. 

(2) That since the contract between the landlord and his tenant specified 
no date for the payment of the rent, it was not error to charge that a gen- 
eral custom among merchants in the same community, relating to transac- 
tions of the same kind, could not be held as absolutely fixing the time of 
payment, but only as a matter of evidence to be considered by the jury. 

(3) That only when a distress warrant has been both illegally and unjustly 
sworn out can recovery be had upon the bond, and the same would probably 
be true in regard to a plea in reconvention. After a debt for rent or sup- 
plies is due, the suing out of a warrant is not illegal, and no matter how 
grossly unjust or ruinous to the tenant it may be, there is no remedy as the 
law now stands, 

2, EVIDENCE.—- See opinion for facts to be considered by the jury in estimating 
damages, and held sufficient to sustain the verdict. 
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Apprat from Coryell. Tried below before the Hon. T. L. Nugent. 

On the 19th of October, 1882, appellant, as landlord of appellee, 
sued out a distress warrant against him before a justice of the 
peace of Coryell county. 

Appellant claimed $625 for advances made to his tenant to enable 
him to make the crop, and also the rent of twenty-three acres of 
cotton and ten acres of corn, at one-fourth of the crop raised. 

In these proceedings plaintiff gave the required bond and made 
affidavit therefor and procured the issuance of a distress warrant, 
which was, on October 20, 1882, levied on seventy acres of ungath- 
ered cotton and ten acres of ungathered corn and two bales of 
cotton found on the rented premises, all valued by the officer making 
the levy at $700. Plaintiff Slay applied to the district judge for 
an order for the sale of the property seized, and gave bond on such 
application and procured an order for the sale of the property, and 
on December 7, 1882, the property was sold to plaintiff Slay for 
$378.08 and said sum brought into the registry of the court. 

At the ensuing term of the district court of Coryell county, 
plaintiff filed his petition, which was subsequently, on, to wit, June 
18, 1883, amended, in which he set up the existence of the relation 
of landlord and tenant between himself and defendant for the year 
1882; that he leased to defendant for the year eighty-six acres of 
Jand in precinct No. 2, of Coryell county; of which eighty-six acres 
of leased land defendant agreed to cultivate twenty-three acres in 
cotton and ten acres in corn, and pay as rent one-fourth of the cot- 
ton and one-third of the corn raised thereon; that on the twenty- 
three acres of cotton land defendant raised four thousand pounds of 
lint cotton, worth eight cents per pound, the rent of which coming 
to plaintiff was $80; that on the ten acres of corn land defendant 
raised one hundred and fifty bushels of corn worth forty cents per 
bushel, the rent of which coming to plaintiff amounted to $20; and 
plaintiff alleged further, that he made to defendant, during the year 
1882, advances in money, merchandise, provisions, etc., amounting 
to the sum of $625, all of which were alleged to have been neces- 
sary advances to defendant to enable him to make, gather, secure, 
house and prepare for market the crop raised on such leased prem- 
ises. Plaintiff also set up in his pleadings the fact of suing out 
the distress warrant, making oath and giving bond therefor, and 
levy thereof, and sale of property seized thereunder, and the fact of 
proceeds of such sale being then in the registry of the court, and 
averring that he also, in addition to the lien existing in his favor by 
operation of law, had held and acquired a lien by virtue of these 
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distraint proceedings, and prayed for a foreclosure of his liens, for 
judgment for his debts, and that the proceeds of sale of the prop- 
erty in the registry of the court be applied to his judgment. 

Defendant pleaded: 

1. Generali demurrer. 

2. The general issue. 

3. A special answer in the nature of a plea in reconvention, or 
counter-claim, in which he set up that he was, on October 19, 1882, 
in the peaceable possession of ten acres of corn standing in the 
field, of the reasonable value of $240, and in the possession of 
seventy-three acres of cotton, then standing in the field, which had 
produced one bale of cotton to the acre, of the weight of five hun- 
dred pounds and of the aggregate value of $3,650; that plaintiff 
did on October 19, 1832, unlawfully and without any just cause or 
excuse, and with the intent to vex, injure, ill-treat, harass and ruin 
defendant, make affidavit to obtain a distress warrant, and did therein 
swear that certain rents and advances claimed by him, plaintiff, 
from defendant were then due, when in truth no rents or advances 
were then due, all of which plaintiff then knew; and that plaintiff, 
by virtue of a pretended distress warrant, on that day, by force, 
unlawfully, wrongfully and without the consent of defendant, took 
into his possession all of the corn and cotton, and converted the 
same to his own use and benefit, to defendant’s damage in the sum 
of $4,000. Defendant further averred that plaintiff obtained the 
pretended distress warrant without any probable cause and without 
any reasonable excuse or justification whatever, and solely for the 
purpose of vexing, injuring, harassing and ruining defendant, and 
that by reason of the wrongful, malicious and oppressive acts of 
plaintiff, defendant was further damaged in the sum of $2,000. For 
which above damages defendant prayed judgment against plaintiff. 

Plaintiff, by way of replication to defendant’s answer, pleaded: 

1. General exception. 

2. Special exception setting up that, in a suit under the statute by 
a landlord against a tenant, it is not competent for defendant to set 
up damages .for suing out distress warrants; that such damages 
could only be set up and determined in a separate suit after a final 
-determination of original suit. 

The above special exceptions were overruled and a bill taken 
thereto. There was a verdict “for defendant for $831.14 actual 
damages, after deducting the claims of plaintiff for rent and ad- 
vances.” 
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Among the assignments of error were the following: 

3d. Objects to the following clause in the charge: 

“General custom among merchants in the same community, relat- 
ing to transactions of the same kind, while proper to be considered in 
arriving at a conclusion as to such time of payment, is not in itself 
to be regarded as binding on the plaintiff; that is to say, such cus- 
tom is not to be held as absolutely fixing the time of payment, but 
only as a matter of evidence to be considered by you in passing upon 
this issue.” 


Clark & Dyer, for appellant, on the debt being due, cited: Dewees 
v. Lockhart, 1 Tex., 537; McKinney v. Fort, 10 Tex., 220; Meaher 
v. Lufkin, 26 Tex., 383. 

On the charge in regard to custom, they cited: Dodd v. Arnold, 
28 Tex., 100; Andrew v. Smithwick, 20 Tex., 118; H. & T. C. R. 
Co. v. Terry, 42 Tex., 455; Earle ». Thomas, 14 Tex., 592; Altgelt 
v. Brister, 57 Tex., 432. 

On the right to plead in reconvention, they cited: R. &., art. 
3113. 


Vardiman & Atkinson, for appellee, on the debt being due, cited: 
Mills v. Johnston, 23 Tex., 326; Neill v. Billingsley, 49 Tex., 161; 
Jlark v. Baker, 49 Am. Dec., 199; Kendall v. Russell, 30 Am. Dee., 
696. 

On the charge in regard to custom, they cited: Able v. Lee, 6 
Tex., 427; Robinson v. Varnell, 16 Tex., 382; Mercer v. Hall, 2 Tex., 
284; Vaughn ». State, 21 Tex., 752. 

On the right to plead in reconvention, they cited: R.S., art. 650; 
Brady v. Price, 19 Tex., 285; Walcott v. Hendrick, 6 Tex., 406; 
Osborn v. Schiffer, 37 Tex., 434 


Detany, J. Com. App.— When the defendant brought forward his 
plea in reconvention, claiming damages for the wrongful issuance of 
the distress warrant, the plaintiff excepted to it on the ground that 
such a plea was inadmissible in this action. He insisted below, and 
he contends in this court, that the defendant’s sole remedy for dam- 
ages was upon the land, and that he could not be heard upon that 
until after the termination of the present suit. And he refers us 
to article 3113, R. S., which, after providing for the bond to be 
given by the plaintiff in the case, concludes with these words: 
“ Which bond shall be filed among the papers of the cause, and in 
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case the suit shall be finally decided in favor of the defendant, he 
may bring suit against the plaintiff and his sureties on such bond, 
and shall recover such damages as may be awarded to him by the 
proper tribunal.” We cannot concur in the views of this statute 
expressed by appellant, and in our opinion the court did not err in 
overruling the exception. 

One of the vital questions to be determined in the case was, when 
the defendant’s account with the plaintiff became due. The plaint- 
iff insisted that it became due on October 1st, while the defendant 
asserted that it was not due until the 1st of the following January. 

There was nothing in the contract to determine when the account 
was to be paid; and evidence was introduced to show the custom 
of the merchants and people of the neighborhood in this respect. 
No objection was made to the evidence, but the appellant, in his 
third assignment of error, objects to a portion of the charge upon 
this subject. Taking the charge upon this part of the case as a 
whole, it was favorable for the plaintiff. We see nothing in it 
likely to have misled the jury. It is evident that the jury did not 
concur in the plaintiff's claim as to the date of the maturity of the ac- 
count. Weare not surprised that they did not. And it is worth while 
to consider what might have been the consequences to the defendant 
if the plaintiff's theory of the case had been maintained. Part of 
the account was for rent, and the rent was, by the plaintiffs own 
statement of the case, payable in kind. It could not, therefore, be 
paid until the crop was gathered. That part of the account which 
consisted of advances must needs be paid out of the crop; for the 
tenant had no other means of payment. It could not, therefore, be 
paid until the crop was gathered, and, of course, could not have 
been paid by the Ist of October. 

Let us suppose, then, that the defendant had made an express agree- 
ment with the plaintiff that the rents and advances should be 
payable on the Ist day of October. Of course he could not have 
complied with his contract; foron that day his corn and cotton were 
still in the field ungathered. On the next day the plaintiff might 
lawfully have seized his entire crop. For the statute (R. &., art. 
3112) provides that, “ when any rent or advances shall become due, 
or the tenant shall be about to move from such leased or rented 
premises, or to remove his property from such premises,” in either 
one of these events the landlord may apply to a justice of the peace 
for a warrant and seize the crop. What is the tenant’s remedy? 
The plaintiff in this case assures us that the sole remedy is upon 
the bond which the landlord must execute in order to procure the 
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writ. Let us notice the conditions of the bond. It will be feund in 
article 3113, R.S., and is in these words: “ Conditioned that the 
plaintiff will pay the defendant such damages as he may sustain in 
case such warrant has been illegally and unjustly sued out.” 

It has been held that these two words “ illegally ” and “ unjustly ” 
do not mean the same thing, and that they must both be found in 
the bond or the warrant will be quashed. [Riggins v. Ford, Austin 
term, 1882, 1 Law Rep., p. 354. It is therefore only when the 
warrant has been both illegally and unjustly sued out that the de- 
fendant can recover uponthe bond. Flewellen v. Pace, 2 Law Rev., 
363. And the ruling would probably be the same upon his plea in 
reconvention. But if the account be due, the suing out would not 
be illegal; and no matter how grossly unjust it might be, or how 
utterly ruinous to the tenant, he would be without remedy as the 
law now stands. 

It will not probably be thought out of place, therefore, if we 
should suggest the propriety of a change in the phraseology of the 
statute. Certainly nothing should justify the resort to this stringent 
remedy by the landlord except the necessity of protecting himself 
against the improper conduct of the tenant. 

We will consider only one more question, which is, whether the 
damages were excessive. It must be admitted that they were 
liberal — so much so as to awaken the closest scrutiny into the facts 
of the case. The verdict was for actual damages, which must have 
relation to the value of the property taken. The estimates of the dif- 
ferent witnesses differed widely as to the value of the crop; but they 
all agreed that it would take nearly half the cotton, in value, to pre- 
pare it for the market. Estimated in this way, we hardly think that 
the value comes up to the award made to the defendant. 

But there is one view of the case which the jury, no doubt, con- 
sidered; and that is, that the defendant had a very large family, 
almost all of whom were cotton pickers, Using, therefore, the labor 
of his own household, he could gather his crop with but slight ex- 
pense, and thus realize well nigh its full value. Of this advantage 
he was deprived by the action of the plaintiff. Viewed in this light, 
the verdict, does not seem so excessive. There is also another feature 
of this case which could hardly be overlooked by either court or jury. 
Throughout the entire record there is no evidence of any neces- 
sity for the issuance of the distress warrant. There seems to have 
been no probability that the defendant would fail to pay. He had 
shown no inclination to avoid payment. 

In fact the only motive for the issuance of the warrant which is 
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suggested in the record (and it is not denied) was that the defend- 
ant had ceased to trade with the plaintiff, who was a merchant, and 
had transferred his business to another house. 

Thus the proceeding appeared like a cold and cruel exercise by 
the plaintiff of what he perhaps thought a legal right, regardless of 
the loss and ruin which he was inflicting upon the defendant. In 
such a state of facts the jury probably thought (and the courts are 
strongly inclined to the same opinion) that, “for losses and trouble 
of these descriptions, the . . . defendant should be liberally 
remunerated.” Drake on Attach., sec. 175. Appellee concedes to 
appellant the sam of money for which the property was sold under 
the order of the judge. 

Without further discussion, we conclude that the judgment should 
be affirmed. 

AFFIRMED. 

{Opinion adopted June 24, 1884.] 





HH. & T. OC. R’y Co. v. Lora B. Hampton. 
(Case No. 5330.) 


1, CONTRIBUTORY NEGLIGENCE — AGENTS.— The widow of a mail agent brought 
a suit for damages for the death of her husband, caused by his head coming 
in contact with a box car negligently left too near the main line on a switch. 
The testimony showed that the box car was about four hundred yards from 
a station; that it was customary for mail agents to put their heads out of 
their cars when approaching stations; that the whistle was sounded as usual 
for the station, but some stock being near the track it was sounded a second 
time, and the train ‘‘slowed up” to avoid running into them; that the 
agent probably could not have seen anything on the outside without open- 
ing the door. Held, that with these facts before it, the court did not err in 
charging that if the jury believed that it was necessary for the agent, in 
the discharge of his duty, to project his head from the car at the station, 
but that he put his head out before it was actually necessary, on account of 
the distance of the train from the passenger platform, this would not pre- 
vent the plaintiff from recovering if otherwise entitled —if they believed 
that the acts of defendant's servants in charge of the train were such as 
would reasonably induce the agent, situated as he was, to believe that he 
was at the usual place for projecting his head in performance of his duty. 

2. LIABILITY -- MAIL AGENTS.— Whatever may be the precise status of a mail 
clerk upon a railroad train, it may be fairly concluded that he is entitled to 

recover from the company for injuries resulting from the negligence of its 

employees. Authorities reviewed, 
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Aprprat from Grayson. Tried below before the Hon. R. Maltbie. 

Appellee and her infant son, Ben. 8S. Hampton, filed their petition 
in the district court of Grayson county against the defendant, al- 
leging that B. S. Hampton was the husband of Lula B. Hampton, 
and the father of Bennie 8. Hampton, and that he was killed on 
the 7th day of January, 1884, at Kosse, Texas, through the negli- 
gence of appellant; that prior to and at the time of his death, he 
was engaged as mail agent and was in charge of the mail on de- 
fendant’s train; that when the train arrived at Kosse, it was neces- 
sary, for the proper discharge of his duties as such mail agent, to 
put his head out of the train; that in doing so, on the 7th day of 
January, he was struck on the head by some box cars, which had 
been left and were standing very near the main track, and was 
caught between the mail car and the box carsand killed. Damages 
laid at $25,000 actual and $25,000 vindictive. 

Appellant answered by general denial, and pleaded specially that 
Hampton, by having his head out of the door of the car, contrib- 
uted to his death; that there was no necessity or justiliable excvse 
for his putting his head out of the car; that he was not a passenger 
on defendant’s train, and that it had no contract with him and owed 
him no such duty as it did to its passengers. 

Trial had October 31, 1884. Verdict and judgment for $7,000. 


RR. De Armond and C. N. Buckler, for appellant. 


Wilkins & Patty, for appellee, on contributory negligence, cited: 

R’y Co. v. Murphy, 46 Tex., 356; Frech v. R’y Co., 39 Md., 574; 
vy Co. v. Garcia, 4 Tex. L. Rev., 342. 

On a mail agent on a mail car being a passenger, they cited: U.S. 
R. §., secs. 3997 to 4005, title 46; Seybolt vw. Ry Co., 95 N. Y., 502; 
R’y Co. v. Curran, 19 Ohio St., 1; Yeamans v. Contra Costa Steam 
Nav. Co., 44 Cal., 71; R’y Co. v. Stevens, 95 U. S., 655; Str New 
World v. King, 16 How., 496; R’y Co. v. Derby, 14 How., 468; 
Jacobus v. R’y Co., 20 Minn., 124; Washburn v. R’y Co., 3 Head, 
638; Wilton vw. R’y Co., 125 Mass., 130; Wilton v. R’y Co., 107 
Mass., 108; Blair v. R’y Co., 66 N. Y., 313; R’y Co. v. Lockwood, 
17 Wail., 357. 


Detany, J. Com. App.—The first assignment of error is that the 
court erred in giving the first special charge asked by the plaintiff, 
because there were no pleadings to warrant the charge, and because 
it was calculated to mislead the jury by submitting to them other 
issues than those made by the pleadings. 
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The charge was as follows: 

“Tf you believe, from the evidence, that it was necessary for B. 
S. Hampton, in the discharge of his duty, to project his head from 
the car at Kosse station, but that he put his head out before it was 
actually necessary, on account of the distance of the train from the 
passenger platform, this would not prevent the plaintiff from recov- 
ering if otherwise entitled,—if you belieye that the acts of defend- 
ant’s servants in charge of the train were such as would reasonably 
induce the said Hampton, situated as he was, to believe that he was 
at the usual place for ejecting his head in performance of his duty.” 

Whether it was necessary for the mail agent to put his head out 
of the car upon approaching the various stations the witnesses were 
not agreed. Some of them said it was necessary; others that it was 
not; but almost all of them agreed that it was generally done. But 
in this case Hampton was killed at the north end of the switch, 
which is about four hundred yards north of the station. Hence 
appellant insists that there could be no necessity for him to look out 
or put his head out of the car at that place. Admitting this to be 
true, for the sake of the argument, the question put to the jury by 
the charge was, whether Hampton believed it to be necessary, and 
was led to believe so by the conduct of the defendant’s servants. 
We will state some of the facts in connection with this charge. 

On the night before Hampton’s death, some freight cars had been 
left upon the switch, but so close to the main track that, some of 
the witnesses testify, the train could not pass without rubbing 
against them. They say that the marks on the passenger cars 
plainly showed that they had rubbed against the box cars in pass- 
ing them. The conductor says that he passed the box cars without 
touching them, but that when he attempted to back his train he 
could not pass them, and had to remove them. 

The engineer says that on reaching the proper place he sounded 
his whistle for the station. This was some distance from the switch. 
Not far from the switch he again sounded his whistle on seeing some 
stock near the track. The other witnesses do not agree with the en- 
gineer in this part of the evidence. They say that the whistle 
sounded for the station; the train slacked its speed, then started 
again. Shortly after this he saw the box cars, and “slowed up” to 
see whether he could pass them. Appellees maintain that this con- 
duct misled the mail agent, and induced him to believe that they 
were approaching the platform. The witnesses testify that the 
“slowing up” after the sounding of the whistle indicates the approach 
to the platform. It was a very cold morning, say the witnesses, and 
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the frost covered everything. The car was shut, and the agent was 
compelled to open the door in order to see anything on the outside, 
One of the defendants says: “I can always look through the glass 
doors and see parties and trunks on the platform.” But Hampton 
may not have been able to see through the glass doors, or rather 
windows, on the side of the car (for there were none in the ends) on 
account of the frost. 

The witnesses testify that the agent is kept very busy just before 
reaching Kosse, because he has quite a large number of packages to 
prepare for distribution near that place. No one was in the car 
with Hampton at the time of his death; but from ali the evidence, 
direct and circumstantial, our opinion is that the court did not err 
in submitting the charge complained of. T. P. R. It. Co. v. Garcia, 
4 Law Rev., 342. 

The next question of importance is whether the court erred in 
refusing the first special charge asked by the defendant, as follows: 

“Tf you believe froin the evidence that plaintiff’s husband, Ben. 8. 
Hampton, was, at the time he received the injuries resulting in his 
death, employed upon defendant’s train as mail clerk in the service 
of the United States, then by accepting such employment he as- 
sumed all the risks ordinarily incident thereto, and defendant would 
not be under the same obligations to him as if he had been a pas- 
senger on its train; and if you further believe that the death of 
said Hampton was caused by the negligence of any of defendant’s 
servants, engaged in operating any of its trains, defendant would 
not. be liable therefor, and you will find for defendant.” 

This charge places the mail agent in the same position as an em- 
ployee of the railway company ; and in that event the other employees 
on this train would be his fellow-servants. In Pennsylvania these 
mail agents are placed upon the footing of employees; but this is by 
virtue of an act of the legislature of that state. The case of Rail- 
road Co. v. Price, 96 Pa. St., 256, is directly in point. 

In that case the mail agent on the train was killed by a collision, 
and the suit was brought by his widow. It was held that she could 
not recover. The court, however, rests its decision upon the statute. 
The court say: “The effect of the act of congress is to make his 
position on the car a lawful one. Being lawfully on the train, a re- 
covery might possibly have been had for his death upon the duty to 
carry safely. Collett v. Railway Co., 16 Q. B., 984, and Nolton »w. 
Western R. R. Co., 15 N. Y., 444, go to this extent. But here the 
act of 1868 comes in and declares that persons employed upon the 
road shall have only the rights of employees of the company.” The 
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same case is published in the first volume of Am. & Eng. Railway 
Cases, p. 234. In a note on p. 239, the editor says: “The question 
in the present case was res integra. The authorities cited and relied 
on by the court below for holding the plaintiff’s decedent a passen- 
ger were Collett v. L. & N. W. R. R. Co., 16 Q. B., 984; Nolton 2. 
Western R. R. Co., 15 N. Y., 444; Yeomans vw. Steam Nav. Co., 44 
Cal., 71; Blair v. Erie R. R. Co., 66 N. Y., 313; Hammond ». N. E. 
R. R. Co., 6 Rich. (S. C.), 130, and Penn. R. R. Co. v. Henderson, 51 
Pa. St., 315. These cases may be admitted to establish the fact 
that, in the absence of the act of assembly, the plaintiff would 
have been entitled to recover. They establish, however, no more. 
In none of them was it specifically decided that such a person as 
the plaintiff’s decedent was a passenger as distinguished from a per- 
son ‘engaged or employed on or about the roads . . . oronor 
about any trainorcar . . .  thereon.’” 

In the subsequent ,case of Seybolt v. R. R. Co., 95 N. Y., 562, i 
was held that a railroad corporation owes the same degree of care 
to mail agents riding in postal cars in charge of the mails as they 
do to other passengers. 

The court, in commenting upon the case of Price, quoted above, 
use this language: 

“The opinion in the case of R. R. Co. v. Price not only does not 
conflict with the doctrine of these cases, but cites with approval the 
Nolton case. The question in that case was upon the construction 
to be given to to the word passenger as used in the act of April 4, 
1868, of the: laws of Pennsylvania, and it was held, from the act, 
that the legislature intended to exclude ae agents from the class 
therein designated as passengers. 

Whatever may be the precise status of : a postal clerk on a railroad 
train, we think it may be fairly concluded that he would be entitled 
to recover of the company for injuries resulting from the negligence 
of its employees. 

Our opinion is that the judgment should be affirmed. 

AFFIRMED. 

(Opinion adopted June 19, 1885.] 
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Gotprrank, Frank & Co. v. Wu. H. Youna. 


(Case No. 5151.) 


LIMITATIONS — STATUTES CONSTRUED— TRUST SALE — INJUNCTION.— More 


than four years after the maturity of a promissory note, an injunction was 
obtained to restrain a trustee from selling land conveyed to him by trust and 
to secure its payment, It was not pretended that the note had been paid, 
but it was claimed that the right to enforce collection was barred in limit- 
ation. Within less than three years before the injunction was applied for, a 
portion of the principal had been paid, and the maker obtained a written 
release of a portion of the land, which in terms retained and continued the 
express lien on the remainder of the land. The debt was for money loaned, 
and the maker of the note asked for and obtained, verbally, indulgence in 
extension of time for payment, only a short time before seeking in this suit 
to enjoin its collection. Held: 

(1) It is well settled that there is no essential difference between a mort- 
gage with power of sale in default of payment of a debt which it is given 
to secure, and an ordinary mortgage, in reference to the right to foreclose, 
either through a judgment or decree of court, after the period of limitation 
has elapsed, if that be pleaded as a defense. The lien given by either can- 
not be enforced through a judgment or decree, after the debt it is given to 
secure, is barred. 

(2) The statutes of limitation, in actions for debt, affect the remedy only. 
Citing Wood v. Welder, 42 Tex., 409; Grigsby v. Peak, 97 Tex., 147. 

(3) It is but reasonable to infer, since the legislature has declared what 
shall be the effect of the statutory bar in ‘‘ actions or suits” relating to the 
title to real property, and has made no provision declaratory of a similar 
effect in other causes of ‘‘ actions or suits” mentioned in the statute, that it 
was not the legislative purpose to give the same effect to the bar in the latter 
classes of cases. 

(4) Under the statutes of limitation now in force, the same rule which ap- 
plies in cases where the failure to bring suit within the prescribed time is 
the sole defense, will not apply in cxses in which that, coupled with adverse 
possession of the thing in controversy, whether realty or personalty, is made 
the ground on which the defense is based. In the one case, the statute 
denies to the holder of the claim the aid of the courts for its enforcement, 
but does not declare the claim satisfied; in the other, the facts which create 
the statutory bar destroy the right of the former owner, and vest title in 
the possessor. 

(5) The statute of limitations which applies to a money demand operates 
upon the remedy when its enforcement is sought by ‘suits or actions in 
courts.” It does not deprive the creditor of a remedy when he had provided 
by contract to enforce, through a trust deed, the payment of his claim with- 
out the assistance of the courts. Citing Jordan v. Peak, 38 Tex., 429; Stew- 
art v. Mackey, 16 Tex., 57, and Chipman v. McKinney, 41 Tex., 78, cited 
with approval. , 

(6) On the right of a creditor who, by contract, has stipulated for the sale 
of property conveyed in trust to secure his debt without the intervention of 
the courts, the rules of equity regarding laches and stale demands apply, 
and not the present statutes of limitation. 

(7) The plaintiff, while admitting the justness of an unpaid debt secured 
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by his trust deed, could not have relief by injunction to restrain the sale of 
the trust property for its payment, without violence to the rule that he who 
seeks equity must do equity. 

(8) The judgment of the lower court perpetuating the injunction, which 
restrained the sale by the trustee of the trust property to satisfy the debt, 
was error requiring a reversal of the case, 

2, CASES REVIEWED.— Sprague v. Ireland, 36 Tex., 655; Blackwell v. Barnett, 52 
Tex., 8331; Lord v. Morris, 18 Cal., 482; Low v, Allen, 26 Cal., 143; Grant v. 
Burr, 54 Cal., 298, reviewed. 

3. CASES APPROVED.— Stringham v. Brown, 7 Iowa, 33; Walter v. McCockey, 38 
Ma., 75; Tooke vw. Newman, 75 Ill., 215; Hemphill v. Watson, 60 Tex., 682, 
and Elder v. Bank, 12 Kansas, 238, cited and approved. 

4, CASE OVERRULED.— Blackwell v. Barnett, 52 Tex., 331, on the question of 
limitation here involved, overruled. 


Arrrat from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 


Waelder & Upson, for appellants, cited: 2 Jones on Mortgages, 
$ 1170, 1198, 1723, 1728, 1742, 1743, 1751, 1763; Taylor v. Sonora 
Mining Co., 17 Cal., 594; Wofford ». Unger, 53 Tex., 641; Calkins 
y. Calkins, 3 Barb. 8. C. Rep., 305; Grayson v. Taylor, 14 Tex., 674; 
3 Wait’s Act. & Def., 213; 7 Wait’s Act. & Def., 301 ef seg.; 4 
Kent (7th ed.), marginal page, 189; Van Keuren v. Parmelee, 2 N. 
Y., 527; Harper v. Fairley, 23 N. Y., 444. 


, 


»3 


Shook & Ditmar, for appellee, cited: Smith v. Fly, 24 Tex., 353; 
3iddell v. Brizzolara, 56 Cal., 374-383; Wood on Limitations, secs. 
79-85; De Cordova v. Galveston, 4 Tex., 482; Blackwell v. Barnett, 
52 Tex., 326; Duty v. Graham, 12 Tex., 437; Locke v. Wilson, 9 
Heisk. (Tenn.), 784. 


Srayron, Associate Justice.— The appellee, on the 27th day of 
February, 1882, sued out a writ of injunction to restrain the sale of 
certain real estate described in his petition, under a deed of trust 
with power of sale, which he had executed to A. M. Cohen, as trustee, 
to secure a note given by the appellee to Goldfrank, Frank & 
Co., of date February 12, 1877, payable twelve months after its date, 
for $6,000, and bearing interest from date, payable semi-annually, 
at the rate of twelve per cent. per annum. 

There was no pretense in the petition that the note had been paid, 
and the sole ground.on which the injunction was sought and granted 
was, that the note was barred by the statute of limitation, and that 


therefore the power given by the trust deed had ceased to be oper- 
ative. 
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The deed of trust gave power to the parties for whose benefit it 
was executed to substitute another trustee should it become nec- 
essary; and the trustee named in the deed having declined to ex- 
ecute the trust, the beneficiaries, in the proper manner, named M. 
Krakauer such substitute, and he at once advertised the property for 
sale; same to be made on February 28, 1882. 

The semi-annual interest was paid until August 12, 1880. 

On 26th July, 1879, $1,000 was paid on the principal of the note, 
and the same indorsed thereon in the presence of the maker, who 
i on that day obtained by writing a release of a part of the property 
from the operation of the lien given by the trust deed, and in the 
i instrument by which this was done a lien was expressly retained on 
| the residue of the property. That instrument was accepted by the 
\ appellee and he claimed the benefits which it gave him. 
| The appellee testified as follows: “The debt mentioned in the 
Mt note and secured by the deed of trust was contracted for money 
it loaned to me by Goldfrank, Frank & Co. I have asked and re- 
ceived indulgence (and time) at various times after the maturity of 
the debt, and up to a very short time before the filing of the peti- 











i} tion in this case. There is no claim of payment or complaint of 
tj . . ‘ 7 7 ‘ ss 
1 unfair dealing on the part of Goldfrank, Frank & Co. 

The court below perpetuated the injunction on the sole ground 


; ’ 
i that the debt was barred by the statute of limitations. 
ly That there is no essential difference between a mortgage with 
power of sale, or a deed of trust made to a third person with power 
to sell in default of payment of a debt which either is given to se- 
i] cure, and an ordinary mortgage, in reference to the right to fore- 
\ close either through a judgment or decree of a court, after the 
period of limitation has elapsed, if that be pleaded as a defense, is 
well settled. Duty v. Graham, 12 Tex., 427; Perkins « Sterne, 
| 23 Tex., 561; Ross v. Mitchell, 28 Tex., 151; Jones on Mortgages, 
H | 1769; McLane v. Paschal, 47 Tex., 366; Angell on Limitations, 7. 
' That the lien given by either, in such cases, cannot be enforced 
| through the judgment or decree of a court, after the debt secured 
i} by the lien is barred, is well settled. 
| 
; 





It may be considered as the settled law of this state, that in 
actions for the recovery of debt, and like actions, the statutes of lim- 
itation affect the remedy solely. Gautier v. Franklin, 1 Tex., 732; 
Hays w. Cage, 2 Tex., 506; De Cordova v. City of Galveston, 4 
Tex., 480; Jones on Mortgages, 1203. 

i No court in the Union has gone further to sustain this rule than 
| the supreme court of this state. Bender v. Crawford, 33 Tex., 745; 
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Wood v. Welder, 42 Tex., 409; Grigsby v. Peak, 57 Tex., 147. 
Whether the rules laid down in the cases last cited, in their full 
scope, can be maintained on principle or authority need not be ex- 
amined in this case. 

sefore the adoption of the Revised Statutes it was held that an 
adverse possession of property, real or personal, for the period and 
under the circumstances prescribed by the statute, would give title 
to the thing possessed and destroy the title of the former owner. 
Cochrane v. Winburn, 13 Tex., 144; Claiborne v. Tanner, 18 Tex., 
78; Thurmond v. Trammell, 28 Tex., 380; Smith v. Montes, 11 
Tex., 24; Moody vw. Holcomb, 26 Tex., 719; Winburn v. Cochran, 9 
Tex., 125; Scott v. Rhea, 5 Tex., 260; Cunningham v. Frandtzen, 
26 Tex., 41. 

In reference to realty the statute now declares that: “ Whenever 
in any case the action of a person for the recovery of real estate is 
barred by any of the provisions of this chapter, the person having 
such peaceable and adverse possession shall be held to have full 
title, precluding all claims” (R. 8., 3196); thus, as to realty, putting 
the question as to the effect of the statutory bar beyond controversy ; 
and as the same language is used in the statutes now in force, in 
reference to actions for personal property, as was used in the statutes 
in force prior to the adoption of the Revised Statutes, we must pre- 
sume that it was intended they should receive the same construction 
as to the effect of the statutory bar upon the title of the former 
owner. 

The legislature having declared what shall be the effect of the 
statutory bar in “actions or suits” relating to the title to real prop- 
erty, in the absence of such declaration, or of a settled construction 
giving to the bar of the statute a similar effect in other classes of “ ac- 
tions or suits ” mentioned in the statute, it is but reasonable to infer 
that it was not the intention of the legislature to give the same 
effect to the bar in the other classes of cases. 

The statute now in force, in reference to the bar of limitation, 
evidences clearly the intention of the legislature that the same rule 
was not intended to apply in cases in which the failure to bring suit 
or action within the prescribed time is the sole ground on which the 
defense arises, as will apply in cases in which this, coupled with 
adverse possession of the thing in controversy, whether realty or 
personalty, is made the ground on which the defense is based. 

In the one case, the facts which create the statutory bar destroy 
the right of the former owner and vest title in the possessor; in the 
other, the law denies to the holder of the claim any remedy through 
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the courts for its assertion or enforcement, but does not declare the 
debt satisfied as by payment, or otherwise so totally annulled as to 
be deemed to have no existence on which any right may be based. 

If it had been the intention of the legislature utterly to annul a 
cause of action given by contract, such as is evidenced by the note 
given by the appellee to Goldfrank, Frank & Co., so that it could 
not, under any circumstances, constitute the basis of a right, it 
would have been so declared, as is it, in terms and in effect, in cases 
in which the recovery of specific things is sought after the statutory 
bar has been completed under an adverse possession. 

In the one case, the expiration of the time prescribed, attended 
With the requisite adverse possession, destroys the right of the 
former owner and vests title to the thing in the adverse possessor, 
while in the other, the creditor is simply denied a remedy through 
the courts, if his adversary asserts the statutory bar as a defense. 

A barred debt has constantly been held a sufficient consideration 
for a new promise. 

In reference to the operation of the statutes of limitation in any 
matter in which the recovery of money is sought, the statute itself 
limits it to “actions or suits in courts” (R.S 3202, 3203, 3205), and 
it provides within what time “actions or suits’ ” in the different 
classes of cases may be brought, but it does not attempt to deter- 
mine within what period any one must enforce a right which the 
debtor has-placed it in the power of the creditor to enforce other- 
wise than by an “action or suit in court.” 

That the legislature might fix a period within which steps must be 
taken to enforce rights otherwise than through the courts, when 
such right and power have been given, by contract, by one person 
to another, as may it prescribe a period within which actions or 
suits must be brought in courts, there is no doubt; but the declara- 
tion that persons must institute “suits or actions in courts” within 
a fixed period to enforce their claims, which can be enforced only 
in that manner, is not equivalent to deciaring that a creditor who 
has been given, by contract, a right and means by which he may 
enforce his claim otherwise than through the courts, shall not en- 
force it after the time at which he might institute an action or suit, 
without subjecting himself to the bar which could be urged by a 
plea of limitation. 

It is not always true that rights which cannot be enforced through 
the courts are valueless, nor that contracts which the courts cannot 
enforce are invalid. 

This is well illustrated by the decisions in this state in reference 





~ = 














RT toes 





1885.] Gotprrank, Frank & Co. v. Youne. 437 





Opinion of the court. 





to the right of a creditor who, prior to the adoption of the present 
constitution, had acquired a deed of trust or mortgage with power 
of sale, on a homestead properly executed by a husband and wife, 
to secure a debt. 

The constitution forbade the forced sale of the homestead, which 
was the only way in which a court could have subjected such prop- 
erty to the payment of the debt; hence they had no power in this 
manner to enforce a contract by which the debtor had agreed, if 
necessary, that the homestead should be sold and the proceeds applied 
to the payment of the debt thus secured; yet a contract of that 
character was held valid, and the power of the trustee to make the 
sale was recognized; and, in two cases at least, injunctions which 
sought to restrain such a sale were dissolved. Sampson v. William- 
son, 6 Tex., 102; Bomback v. Sykes, 24 Tex., 217; Chipman 2. 
McKinney, 41 Tex., 78; Jordan v. Peak, 38 Tex., 429; Stewart »v. 
Mackey, 16 Tex., 57. 

It seems to be generally held that a pledgee, notwithstanding the 
debt which the pledge is given to secure may be barred by limita- 
tion, may enforce the payment of his debts through the sale of the 
property, if such right be originally given by the contract of the 
parties. Hudson v. Wilkinson, 61 Tex., 609; Shears v. Hartly, 3 Esp., 
80; Morse v. Williams, 3 Campbell, 418; Higgins v. Scott, 2 Barn. & 
Ad., 413. 

The question whether the legislature can, under constitutional 
provisions which prohibit the passage of retroactive laws, revive a 
debt against which the statute has fully run, does not arise in this 
case; and, however that may be, cannot affect the question before 
us; for here the right of the appellants to have the sale of the prop- 
erty made to pay their debt, and the power of the trustee to sell, 
rest upon a contract freely executed by the appellee, in which he 
did not see proper to fix a period after which the power which he 
has expressly given shall not be exercised. 

In cases of this character the rules in equity applicable to laches 
and stale claim would doubtless have their proper effect. 

On the immediate question now before us there are decisions ap- 
parently conflicting. Inthe case of Sprague ». Ireland, 36 Tex., 
655, it was, in effect, held that a sale made by the trustee named in 
a trust deed passed the title to the property, notwithstanding the 
debt which it was given to secure was barred by limitation at the 
time the sale was made. 

In Blackwell v. Barnett, 52 Tex., 331, it was held that a deed of 
trust, similar to that in controversy, could not be executed by the 
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trustee after the debt which it was given to secure was barred by 
limitation ; and that such a sale would be restrained by an injunction, 
even though the trustee had advertised the land for sale prior to the 
time at which the debt became barred, the date of contemplated 
sale being after that period. 

In California mortgages and deeds of trust are held to be the 
same in legal effect, and no action on either can be maintained after 
the debt which they are given to secure is barred by limitation. 
Lord v. Morris, 18 Cal., 482; Low vw. Allen, 26 Cal., 143. 

The case of Grant v. Burr, 54 Cal., 301, presented the same ques- 
tion involved in this case, and:in disposing of the case on this point 
it was said: “It has never been held that the expiration of the 
statute time for bringing an action to recover a debt, or to enforce any 
personal obligation, operated either an extinguishment or payment. 
Such a result cannot be derived from the language of our statute, 
the reason or policy of the law, or the decisions of courts in this 
state or elsewhere. The contrary has been often held; and, by our 
established rules of pleading, the limitation must be specially 
pleaded or it is waived. 

“No action has been commenced upon the promissory note. The 
present plaintiff, however, who has transferred the legal title to the 
lands conveyed as security for the payment of an indebtedness, 
which has never been satisfied in whole or part, comes into equity 
to ask that the sale by the trustee under the power conferred by his 
deed be enjoined without tendering payment; but, on the contrary 
(since he asks that the debt be extinguished), boldly avowing his in- 
tention never to pay.” The injunction was dissolved, and it seems 
to us that no other result could have ensued without a disregard of 
the principles to which we have already referred. 

If the appellants had brought an action at law upon their note, 
or had sought a foreclosure of the trust deed in an equity proceed- 
ing, no court in this state would have given them any relief, if the 
appellee relied upon the bar of the statute. 

In this case, however, the appellee comes into a court of equity 
and makes known that he borrowed $6,000 from the appellants, for 
which he executed to them his promissory note which has never been 
paid, and that to secure them he executed to a trustee a deed of 
trust through which he empowered the trustee, without limitation 
as to time, to seil the property therein named, and to appropriate 
the proceeds to the payment of the debt. He further makes known 
to the court that the utmost fairness has been manifested towards 
him by the appellants, and that from time to time up almost to the 
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date at which he filed the petition in this case, upon his application 
and for his accommodation the appellants had extended the time 
within which the sum so long due should be paid. 

His prayer is, that the appellants be forever restrained from en- 
forcing the payment of the debt admitted to be justly due to them, 
in the manner in which he has expressly contracted they might 
enforce it; and upon what ground does he ask such relief from a 
court of equity 

Upon none other than that he has a legal defense which he might 
insist upon were suit brought against him. Upon the ground that 
one or even two remedies are cut off.by the bar of the statute of 
limitations. 

He tenders not that which he admits to be due, and yet asks re- 
lief from a court of equity. 

Under such a state of facts as is presented in this case, if the 
effect of the statutory bar were different to that which we suppose 
to be the real effect, even then the appellee has no standing in a 
court of equity. 

The district courts of this state have equity jurisdiction, and “the 
principles, practice and procedure governing courts of equity shall 
govern proceedings in injunctions when the same are not in con- 
flict with the provisions of this title or other law,” is the declara- 
tion of the statute. IR. 8., 2898. 

The maxim that “he who seeks equity must do equity,” while 
not enforced in the entirety of its broad general sense, yet is en- 
forced in courts of equity in a sense broad enough to deny to the 
appellee any relief under the averments of his petition. A distin- 
guished elementary writer thus explains the meaning of the maxim: 
“The meaning is, that whatever be the nature of the controversy 
between two definite parties, and whatever be the nature of the 
remedy demanded, the court will not confer its equitable relief 
upon the party seeking its interposition and aid unless he has ac- 
knowledged and conceded, or will admit and provide for, all the 
equitable rights, claims and demands justly belonging to the ad- 
versary party and growing out of or necessarily involved in the sub- 
ject-matter of the controversy. It says, in effect, that the court 
will give the plaintiff the relief to which he is entitled, only upon 
condition that he has given or consents to give the defendant such 
corresponding rights as he also may be entitled to in respect to the 
subject-matter of the suit. This meaning of the principle was 
more definitely expressed by an eminent judge in the following 
terms: ‘The court of equity refuses its aid, to give to the plaintiff 
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what the law would give him if the courts of common law had 
jurisdiction to enforce it, without imposing upon him conditions 
which the court considers he ought to comply with, although the 
subject of the condition should be one which the court would not 
otherwise enforce.’”” Pomeroy’s Equity Jurisprudence, vol. 1, 385. 

The maxim and its application is very well illustrated by the case 
of Fanning v. Dunham, 5 Johns. Ch., 137. In that case a plaintiff 
had entered into a usurious contract which was void under the 
statute, to secure which he had given a bond with warrant of attor- 
ney under which a judgment had been obtained in a court of law, 
which, however, might be set aside in a court of equity. He had 
also given a mortgage with power of sale, which the creditor was 
seeking to enforce, as in this case, without application to the courts. 
Under this state of facts the plaintiff sought to restrain the defend- 
ant from using the securities thus held by him for the enforcement 
of the usurious debt. 

It was held that, were the lender the plaintiff, the court would 
not enforce the usurious contract, but would declare the securities 
void and cancel them; but that as the lender was not seeking aid 
from the court, no relief would be given against him in an action 
by the debtor, unless Ae would pay or offer to pay the principal and 
interest. 

In disposing of the case, in reference to the securities and the relief 
sought, in other parts of the opinion at large, discussing the ques- 
tions involved, the chancellor said: “In Scott v. Nésbit, 2 Brown, 
Ch., 641 (2 Cox, 183), we have this strong observation of Lord Thur- 
low: ‘I take it to be an universal rule, that if it be necessary for 
you to come into this court to displace a judgment at law, you must 
do it upon the equitable terms of paying the principal money really 
due, with lawful interest. I have no idea of displacing the judg- 
ment on any other terms.’ The equity cases speak one 
uniform language; and I do not know of a case in which relief has 
ever been afforded to a plaintiff seeking relief against usury, by 
bill, upon any other terms. It is the fundamental doctrine of the 
court. Lord Hardwicke (1 Vesey, 320) said that, in case of usury, 
equity suffers the party to the illicit contract to have relief, but 
whoever brings a bill in case of usury must submit to pay principal 
and interest due. Lord Eldon (3 Ves. & Bea., 14), after an interval 
of more than sixty years, declared precisely the same rule. . 

The same objection and difficulty occur in the case of a mortgage 
taken to secure an usurious loan, with a power to sell annexed to it, 
by means of which the creditor forecloses his mortgage by an act 
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in pais, without calling upon any court to assist him. The debtor 
has no relief in that case but by applying to this court, and then 
he must comply with the terms of paying what was actually ad- 
vanced. He deprives himself in that case by the power to sell, as 
he does in the other by his warrant of attorney to confess judg- 
ment, of an opportunity to appear in the character of defendant 
and plead the usury. These are cases in which the party, by his 
own voluntary act, deprives himself of his ability to inflict upon 
the creditor the loss of his entire debt.” 

The principles announced in this case may be recognized as those 
applicable to all such cases as the present. Stringham ~. Brown, 7 
Iowa, 33; Sloan v. Coolbaugh, 10 Iowa, 34; Walker v. Cockey, 38 
Md., 75; Casady v. Bosler, 11 Iowa, 242; Pomeroy’s Equity, 385- 
396; High on Injunctions, 443, 1116-1122, 1130; Story’s Equity, 
64e, 301; Bispham’s Principles of Equity, 43; Tooke v. Newman, 75 
Ill., 215; Elder v. Bank, 12 Kans., 238; Spann v. Sterns, 18 Tex., 
563; Hemphi!l v. Watson, 60 Tex., 682. 

Elmyra Gillis and Malcolm Gillis are not before this court, and 
it is therefore unnecessary to consider their rights with reference to 
the claim asserted by appellants. 

The judgment of the court below will be reversed as to the ap- 
pellee, and judgment will be here rendered dissolving the injunction. 

It is accordingly so ordered. 

REVERSED AND RENDERED. 

[Opinion delivered June 28, 1885. ] 





H. W. Merritt v. W. E. Roperrs er At. 
(Case No. 5301.) 


1, CASES REVIEWED — HEADRIGHT CERTIFICATE —CASE DISTINGUISHED.— This 
case distinguished from Hughes v. Lane, 6 Tex., 294, and Peck v. Moody, 28 
Tex., 94, and the doctrine announced in these cases, that headright certifi- 
cates were required to be approved, or established by suit, in order that title 
might be secured under them, has no application to a case where patent had 
issued and suit is brought by those claiming under the patent. 

2, FacT CASE— LAND CERTIFICATE — STALE DEMAND.— See opinion in this case 
for facts pleaded, under which it was held that the doctrine of stale demand 
did not bar a recovery of the community interest in land by the heirs of a 
deceased wife, whose husband had transferred his interest in the headright 
certificate, by virtue of which the land was patented to his assignee. (The 
husband transferred his interest in the certificate in 1851; the wife died in 
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1839; the certificate issued in 1838; the land was patented in 1860 to the as- 
signee of the husband, and suit was brought to recover the community 
interest inherited from the motber, in 1880.) 

3. LACHES.— Ordinarily, laches will not be imputed to one who, having a cause 
of action, fails to sue while the statutes of limitation are suspended. 


Error from Clay. Tried below before the Hon. B. F. Williams. 

On the 4th day of May, 1880, this suit was brought in the district 
court of Clay county by W. E. Roberts, Mary E. Roberts and L. P. 
Lodge, joined by her husband, John Lodge, residents of Texas, 
against Hamilton W. Me rrill, of New York, to recover an undivided 
half of a league of land situated in W ichita county, and to have 
partition between plaintiffs and defendant; alleging that defendant 
was in possession of the league and that it had been patented to 
him, but that plaintiffs were equitable owners of half the land; and 
praying for a removal of the cloud which they alleged was cast 
upon their title by defendant’s patent. 

During the pendency of the suit John Lodge died and the suit 
was subsequently prosecuted by the remaining plaintiffs. The de- 
fendant answered, and on the last day of the December term of 
court, A. D. 1882, a trial was had resulting in a judgment in favor 
of plaintiffs for the land sued for and a decree of partition between 
them and defendant. On the same day the commissioners of parti- 
tion made report, and the partition as reported was approved and 
confirmed by the court. 

The first and second assignments of error were waived. The 
third, fourth, tifth and sixth were as follows: 

3d. “ The pleadings of the plaintiffs do not set forth or show any 
cause of action on which the said judgment could have been legally 
rendered.” 

4th. “The judgment rendered in said cause was not warranted 
by law on the plaintiffs’ pleading therein, and is manifestly unjust, 
inequitable and illegal.” 

5th. “The claim of plaintiffs appears on the face of their plead- 
ings to be a stale demand and should have been so adjudged.” 

6th. “ The judgment is further contrary to law in this, to wit: It 
directs the commissioners of partition to allot to the plaintiffs two 
thousand two hundred and fourteen acres and to the defendant two 
thousand two hundred and fourteen acres, thereby precluding the 
commissioners from having that due regard to the quality and value 
of the land which the law requires in making a partition.” 

So much of the pleadings as are material te a proper understand- 
ing of the opinion will be found in the opinion itself. 
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Morgan & Gibbs, for appellant, that the title relied on was not 
sufficient to support the judgment, cited: Lucketts v. Townsend, 
3 Tex., 128; Able v. McMurray, 10 Tex., 351; Tumlinson v. York, 
20 Tex., 697; 6 Tex., 291. 

That a claim on an unrecommended certificate can confer no right 
to land, they cited: McKinney v. Brown, 51 Tex., 97; De Leon ». 
White, 9 Tex., 609. 

That the claim was a stale demand, they cited: De Cordova v. 
Smith, 9 Tex., 129; Tinnen wv. Mebane, 10 Tex., 246; Smith ». 
Hampton, 13 Tex., 459; Carlisle ». Hart, 27 Tem, 351; Brown 
v. Guthrie, 27 Tex., 610; Hines ». Thorn, 57 Tex., 98; Smith ». 
Shinn, 58 Tex., 1; Mcladden v. Williams, 58 Tex. | 625; Taylor v. 
Campbell, 59 Tex., 315; League v. Rogan, 59 Tex.,, 427; Lewis 
v. Cole, 60 Tex., 341; Parker v. Spencer, 61 Tex., 155; O’Shea ». 
Twohig, 9 Tex., 336; Clark v. Goss, 12 Tex., 395; Runge v. Wyatt, 
25 Tex. Sup., 291 


Swan & Bomar and P. B. Stine, for appellees, that an allegation 
that the certificate had been recommended was not necessary, cited: 
Pasch. Dig., art. 4124; Johnston v. Smith, 21 Tex., 728; Burkett v. 
Scarborough, 59 Tex., 497; McPhail v. Burris, 24 Tex., 145; Han- 
rick v. Jackson, 55 Tex., 32. 

That laches could not be imputed to the plaintiffs, they cited: 
Session Laws 1870, sec. 13, p. 59; Session Laws 1874, secs. 1, 2, 
p. 7; Session Laws 1879, p. 150; State v. Andrews, 20 Tex., 230; Hol- 
den v. State, 1 Tex. Ct. Ap., 225. 


Deany, J. Com. App.— The third assignment of error is, in effect, 
that the pleadings of the plaintiffs do not set forth a cause of action 
upon which the judgment in their favor could be legally rendered. 

The principal objection which they make to the petition is the 
want of any allegation that the headright certificate, issued to their 
father, had been approved or established by suit; and they refer to 
a line of decisions like Hughes vw. Lane, 6 Tex., 294, and Peck ». 
Moody, 23 Tex., 94. The authority of these decisions is not ques- 
tioned; but they deal with a state of facts in which no patent had 
issued, and in which the certificate, or the certificate and survey, 
were the sole ground of the plaintiff’s claim. 

Here the petition alleges not merely the issuance of the certifi- 
cate, but its loss and the issuance of a duplicate, and further, the 
issuance of the patent. These allegations appear to us sufficient, 
without the additional averment of the recommendation of the cer- 
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tificate or its establishment by suit. See Burkett v. Scarborough, 
59 Tex., 495, and authorities cited. 

The next question of importance arises upon the fifth assignment 
of error, which is as follows: ‘The claim of the plaintiffs appears 
upon the face of their pleadings to be a stale demand, and should 
have been so adjudged.” 

The certificate issued to the father of plaintiffs in 1838. Their 
mother died in 1839. In 1851 the father transferred his interest in 
the certificate to one M. T. Johnson, and soon afterwards Johnson 
made a similar transfer to the defendant. The certificate having 
been lost, a duplicate issued in 1855 in the name of the father, Moses 
I’. Roberts, and on April 10, 1860, the land was patented to the de- 
fendant as assignee of Roberts. The plaintiffs further allege that 
soon after the defendant’s purchase of the certificate he left the 
state, and has been absent ever since; that prior to the location of 
the certificate they did not know that any one claimed it adversely 
to them; nor did they know afterwards the names or places of resi- 
dence of those so claiming, though they made every effort to ascer- 
tain the facts; and that they have never received any portion of the 
community estate of their parents. That within a year after the 
issuance of the patent the civil war commenced, and the statute of 
limitations was suspended until March 1, 1870. That the land was 
located in Wichita county, which, up to the time of the filing of 
this suit, was not organized, was an uninhabited county, subject to 
the invasions of hostile Indians, and that from February 10, 1874, 
until April 23, 1879, it was not attached to any organized county 
for judicial purposes, and no court had jurisdiction to try titles to 
jand within its limits. 

Upon this state of facts was it the duty of the court, of its own 
motion, to treat the case of the plaintiffs as a stale demand? We 
incline to think not. Up to the time of the issuance of the patent, 
it does not clearly appear from the petition that the plaintiffs were 
aware of any claim of the defendant inconsistent with their own; 
and if they were, the continued absence of the defendant from the 
state would prevent the running of the statute against them. R.S., 
3216. Soon after the issuance of the patent the statute was sus- 
pended, and remained suspended until March 30, 1870. And in 
ordinary cases laches will not be imputed to a plaintiff who fails to 
bring suit while the statute is suspended. Reed v. West, 47 Tex., 
240. 

The plaintiff below had alleged that, from 1874 to 1879, the county 
of Wichita, in which the land lay, was not attached, for judicial pur- 
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poses, to any organized county, and hence there was no court in 
which this suit could be brought. The plaintiff in error, in this 
court, controverts that statement, and refers us to several acts of the 
legislature, insisting that, as they are public acts, we should take 
notice of them. By the act of May 10, 1870, sec. 13, a number of 
counties, and among them Wichita, were attached to the county of 
Montague for judicial purposes. Acts 1870, p. 53. 

By the act of February 10, 1874, section 13, above mentioned, was 
amended or rather replaced by an entirely new section 13. In this 
amendment the provision concerning Wichita was omitted. Acts 
1874, p. 7. 

This was treated as a repeal of the section 13 of the first named 
act. Holden vw. State, 1 Tex. Ct. App., 225. 

By act of April 23, 1879, a number of counties, and among them 
Wichita, were attached, for judicial purposes, to the county of Clay. 
The preamble to that act is as follows: ‘“ Whereas, the unorganized * 
counties . . . mentioned in the caption of this bill are not, by 
any statute now in force, attached to any organized county for judi- 
cial . . . purposes; therefore, . . .” Acts 1879, p. 150. 

This is all that seems necessary to be said on this part of the case. 
If the plaintiff in error had been without fault himself, he might 
have been in a position to “cast the first stone” at the opposite 
party; but in view of his own shortcomings he can hardly demand 
a very rigid scrutiny into the diligence of the defendants in error. 

Our opinion is that the judgment should be affirmed. 


AFFIRMED. 
[Opinion adopted June 23, 1885.] 





A. A. Burcx v. Gro. F. Burrovens tt AL. 
(Case No. 5587.) 


1, JURISDICTION — COURT OF APPEALS.— The court of appeals dismissed an ap- 
peal because the bond misdescribed the judgment, and adjudged the costs 
against the appellant in that appeal and the sureties on his supersedeas 
appeal bond. Appellee (in that appeal), in the county court, then filed a 
motion to render judgment against the sureties for the amount of the judg- 
ment appealed from. Held, that the county court could make no additional 
orders in the case other than to enforce whatever the mandate of the higher 
court directed, In cases where, upon the face of the record, a judgment may 
be rendered against the sureties upon the appeal or writ of error bond, such 


judgment must be rendered by the appellate court, and not by the court 
a quo, ’ 
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Apprat from Milam. Tried below before the Hon. W. E. Collard, 

This was a motion by A. A. Burck against George I’. Burroughs 
and the sureties on an appeal bond given by said Burroughs, filed 
in the county court of Milam county, for that court to render judg. 
ment against the sureties, who, with said Burroughs, are appellees 
here, for the amount of the judgment appealed from in the case of 
said A. A. Burck v. George F. Burroughs from the said county court 
to the court of appeals, in which appeal the appellees Sarah J. Lynn, 
James P. Lynn and Charles Bando were sureties on the supersedeas 
appeal bond. The court of appeals dismissed the appeal because 
the bond misdescribed the judgment appealed from, and adjudged 
the costs against the appellants George F. Burroughs and his said 
sureties. The mandate of the court of appeals showed those facts, 
and it being filed in the county court, this motion was filed. The 
county judge being disqualified, the motion was transferred to the 
district court, and was there determined by sustaining the motion 
of the appellees to dismiss the appellant’s motion. From that order 
this appeal is taken by A. A. Burck. 


Antony & Wilcox, for appellant, cited: Withers v. Patterson, 27 
Tex., 494; Hill v. Clay, 26 Tex., 650; Green v. Banks, 24 Tex., 518; 
Wheeler v. Wooten, 27 Tex., 257; Lewis v. Taylor, 17 Tex., 57; 
Alexander’s Digest, p. 47, sec. 22; O’Shea v. Twohig, 9 Tex., 342; 
Sloo v. Powell, Dallam, 467; Nall ». Hall, 11 Tex., 526,547; Walker 
v. McMaster, 48 Tex., 213; Allison v. Schilling, 27 Tex., 453; Cowan 
v. Nixon, 28 Tex., 230; Graham v. Roder, 5 Tex., 141; Banton ». 
Wilson, 4 Tex., 400; Farris v. Berry, 33 Tex., 701; Pitts v. Ennis, 
1 Tex., 605; Mitchell v. De Witt, 25 Tex. Sup., 180; McCoy »v. Jones, 
9 Tex., 366. 


NV. P. Garrett, for appellees, cited: R. S., arts. 1049, 1057; Tex. 
Pl. and Prac., sec. 1020. 


Waker, J. Com. App.— When the appeal was determined in the 
court of appeals, the case itself was finally determined, unless a re- 
view of it was afterwards obtained by writ of error. The only juris- 
diction which the county court could properly exercise over it was 
to enforce and give effect to the mandate of the court of appeals. 
The dismissal of the appeal left the judgment in force without 
change, and without any power or jurisdiction in the county court, 
on the record as it stood, to open the case for the purpose of making 
any further or additional orders or entries in the cause, other than 
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to enforce and give effect to whatever the mandate may have 
directed. 

If, on the appeal, the judgment had been affirmed, the court below 
could only have made the orders necessary to carry out the judg- 
ment of the appellate court, and in the language of the statute (art. 
1419, R. S.), the cause then “shall be dropped from the docket.” 
A fortiori, would the same result ensue, where the appellate court 
determines that the cause has not been properly appealed, and for 
that reason dismisses it from its docket at the costs of the appellant 
and his sureties, thus leaving the parties én statu quo. 

The statutes provide in what cases the appellate courts shall render 
judgment on the appeal bonds, or bonds for writs of error. See art. 
1049, R. S. But the judicial system does not seem to contemplate 
a renewal of the jurisdiction of the inferior court over the cause for 
any purpose other than to carry out the mandate of the superior or 
appellate court, except where the judgment below is reversed; and 
even in that case, where it may properly be done, the appellate court 
will not send the case back for further proceedings, but will render 
such judgment as the court below ought to have rendered. Article 
1048, Rh. S. 

In cases where, upon the face of the record, a judgment may be 
rendered against the sureties upon the appeal or writ of error bond, 
such judgment must be rendered by the appellate court, and not by 
the court @ quo. 

If in cases where the appellee is entitled to redress or damages by 
reason of a breach of the condition of the bond, and his remedy 
cannot be enforced by the appellate court, he needs must seek his 
remedy by suit upon the bond in some appropriate form of action. 

We are of opinion there was no error and that the judgment be 
affirmed. 


AFFIRMED. 
[Opinion adopted June 26, 1585. ] 





Tos. Piacorr v. Scuram & Co. 
(Case No. 5531.) 


1, UNCERTAINTY — ATTACHMENT — ALLEGATIONS.—In a suit on a sworn ac- 
count for the sum of $3,038.30, with interest on $3,015.56, the petition 
alleged that defendant refused to pay plaintiffs’ debt, to their damage 
$3,450, and prayed for a writ of attachment against defendant's property, 
sufficient to satisfy their debt, interest and cost of suit, which they averred 
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would amount to $3,500. The affidavit for attachment alleged that the 
facts set forth in the petition were true, and that the defendant was justly 
indebted to plaintiffs in the sum of $3,038.30, with interest on $3,015.56, 
Held, that there was no uncertainty or contradiction as to the amount of 
indebtedness claimed; the allegation of damages was not to be construed ag 
an averment of the amount of the indebtedness, especially where the debt 
was expressly stated and itemized. The attachment did not purport to be 
sued out for plaintiffs’ damages, but merely for the debt. 


2. ATTACHMENT — FORECLOSURE.— A construction of articles 160 and 180 of the 


Revised Statutes shows clearly that the same rule applicable to mortgages 
and other like liens applies to the foreclosure of attachment liens, and that 
the right to decree a foreclosure and sale of the property attached for the 
interest and costs accruing up to the date of the judgment is clear and un- 
questionable. 


3. ATTACHMENT — ASSIGNMENT — CREDITORS — INTENT.— An assignment of 


property was made for the benefit of creditors and the property put in 
the hands of the assignee. One of the creditors sued out a writ of attach- 
ment a few minutes before the deed of assignment was registered, but it 
was not executed until a few minutes after such registry. The only evi- 
dence offered to prove fraud was the mere fact of the assignment having 
been made, and some testimony tending to show that the debtor was influ- 
enced to make the assignment by the expectation that the attachment was 
about to be sued out. Held: 

(1) That the assignment law does not recognize or regard the intent of a 
debtor who makes an assignment. If the assignment, honestly made, is 
sufficient to convey the property to the assignee, and does convey it,a 
creditor cannot attach the property thus conveyed. An assignment is to be 
regarded in law as conclusively not intended to defraud creditors in the 
sense of the attachment law, as applied between creditors of a common 
debtor, where the debtor transfers his property for their benefit. 

(2) Evidence as to the manner of managing the assigned property while 
it was in the hands of the assignee, as tending to show a fraudulent inten- 
tion on the part of the debtor, was irrelevant. 

(8) The statute provides that the assignee shall forthwith, after the execu- 
tion and delivery of the deed of assignment, cause the same to be recorded, 
and that he shall execute the required bond, but it does not make the valid- 
ity of the assignment, and its completeness to pass the title to the property, 
depend upon the act of registering the deed. This statute was intended for 
the benefit of creditors as a class, and must be construed so as to give them 
the intended benefits; the law is not to be construed so as to put it in the 
power of a single creditor to defeat its designs by issuing an attachment 
before a bona fide assignee can reach the clerk’s office and file the deed of 
assignment. 

(4) The object of requiring promptness in recording the instrument is to 
give notice of its contents to all whom it may concern ; but as between those 
who are creditors at the time when the deed of assignment was made and 
the trust accepted and acted upon, the recording cannot be taken as a test 
of the efficiency of the deed. Recording the deed on the day the assignee 
received it is certainly a compliance with the most technical construction 
of the requirements of the law. 

(5) The question of fraudulent intent as applied to assignments is fully 
set forth in Blum v. Welborne, 58 Tex., 157, and Keating v. Vaughn, 61 Tex., 
521, 
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Aprrat from Kinney. Tried below before the Hon. T. M. 
Paschal. 

Suit by appellees in the district court of Kinney county on the 
28th day of February, 1882, on a sworn account, for the sum of 
$3,038.30, with interest on $3,015.56, at eight per cent., from Janu- 
ary 1,1882. The petition alleged that the defendant had refused to 
pay plaintiffs’ debt, to their damage $3,450. The petition then alleged 
that the defendant was about to dispose of his property with intent 
to defraud his creditors, and that thereby plaintiffs would probably 
lose their debt, wherefore they prayed for a writ of attachment 
against the property of the defendant sufficient to satisfy their 
debt, interest, and cost of suit, which they averred would amount to 
the sum of $3,500. 

The affidavit for attachment was as follows: “That the facts set 
forth in the foregoing petition are true; that the defendant, Thos. 
Piggott, is justly indebted to the plaintiffs in the sum of $3,038.30, 
with interest on $3,015.56, at the rate of eight per cent. per annum, 
from the Ist day of January, 1882; that the defendant is about to 
dispose of his property with intent to defraud his creditors; that 
the attachment is not sued out for the purpose of injuring or har- 
assing the defendant, and that plaintiffs will probably lose their 
debt unless such attachment is issued.” The writ of attachment 
was issued 28th February, 1882, and the return states that it was 
received same day at 3 o’clock forty-five minutes, and executed same 
day at 4 o’clock. On the 9th of March, 1882, the officers returned 
the writ, stating that W. W. Lambert had made oath and given 
bond as claimant of the property levied on, and that such property 
had been delivered to such claimant. 

The defendant filed an answer of general denial, and pleaded in 
reconvention that the attachment was wrongfully and also mali- 
ciously sued out, and without probable cause, and asked actual and 
special damages for the wrongful, and exemplary damages.for the 
malicious suing out of the writ. : 

Defendant filed a motion to quash the attachment, which motion 
was overruled. 

On the 3d day of July, 1884, the defendant filed an amended 
motion to quash the writ of attachment, and therein renewed the 
ground of his former motion, which amended motion was overruled 
by the court, to which ruling the defendant excepted. 

On the 5th day of March, 1885, the case came on for trial on the 
petition and third amended original answer, and the trial resulted 


in a verdict and judgment for the plaintiffs for the sum of $3,812.93, 
VoL. LXITV — 29 
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with interest thereon from date of judgment, March 10, 1885, with 
foreclosure of the attachment lien. 


P. H. Ward and L. C. Grothaus, for appellant, on uncertainty, 
cited: Espey v. Heidenheimer, 58 Tex., 662; Marshall v. Alley, 25 
Tex., 342; Waples on Attach., 420; Cross v. Richardson, 2 Martin 
(N. §.), 323; Joiner v. Perkins, 59 Tex., 301; Evans v. Tucker, 59 
Tex., 250; Brown v. Martin, 19 Tex., 343; Drake on Attach. (6th 
ed.), §§ 96, 96a; Wright v. Snedicor, 46 Ala., 92. 

On the assignment, they cited: Drake on Attachment (ed. 1885), 
§§ 223, 245; Waples on Attach. and Garn., 159, 160; Blum vw. Wel- 
borne, 58 Tex., 157; 2 Wil. Con. R., § 370; Keating v. Vaughn, 61 
Tex., 523. 


No briefs on file for appéllees. 


Watxer, P. J. Com. Apr.— The first assigned error relates to the 
overruling of defendant’s motions to quash the attachment because 
of the alleged uncertainty and contradiction in respect to the 
amount of the indebtedness claimed by plaintiffs, as exhibited in 
the statements thereof in the petition, the affidavit for attachment 
and the recitals in the writ itself. 

The record does not bear the construction which appellant urges. 
There is neither contradiction nor confusion in the statements re- 
ferred to. The plaintiffs’ sworn account is an exhibit attached to 
and made a part of the petition. The account is for items running 
through the year 1881 and into the year 1882. The aggregate 
amount is $3,038.30. The plaintiff does not claim interest on any 
part of it previous to January 1,1882. At that date the account 
amounted to $3,015.56, interest at eight per cent. on which he claims 
from that date. The subsequent items of the account accruing in 
1882 make the total or aggregate sum above stated, viz., $3,038.30. 
The plaintiffs’ petition, after thus stating the account, alleges that 
they have sustained damage by defendant’s failure and refusal to 
pay the debt in the sum of $3,450. This allegation of damage is 
not properly to be construed as an averment of the amount of the 
indebtedness, especially where the specific facts constituting the 
amount of the plaintiffs’ debt are affirmatively and expressly stated 
and itemized. The attachment does not purport to be sued out for 
the plaintiffs’ damages, as contradistinguished from their debt, as 
such. All the proceedings harmonize with and are consistent with 
this statement of the plaintiffs’ claim as shown in the petition, affi- 
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davit and writ of attachment, and the court did not err in overrul- 
ing the defendant’s motions to quash the attachment. 

Second assignment of error: “The writ of attachment having been 
issued for $3,038.30 only, the court erred in foreclosing the attach- 
ment lien, and ordering so much of the attached property to be sold 
as will satisfy the judgment, viz., $3,812.93, with interest thereon 
from date of judgment, said decree of foreclosure and order of sale 
being void for the excess over $3,038.30 and the costs of suit.” 

The attachment law authorizes the seizure of “so much of the 
property of the defendant as shall be sufficient to satisfy the demand 
of the plaintiff and the probable costs of the suit.” Art. 160, R. 8. 
The “demand ” of the plaintiffs was the principal and accrued in- 
terest, together with the interest accruing on their account up to 
judgment, and the costs of the suit. Art. 180, Revised Statutes, 
provides that if the plaintiff recover in the suit the attachment lien 
shall be foreclosed as in case of other liens. Art. 181, Revised 
Statutes, provides that when personal property has been levied on 
the judgment shall also be against the defendant and his sureties on 
his replevy bond for the amount of the judgment, interest and costs, 
or for the value of the property replevied and interest, according to 
the terms of such replevy bond. 

It is too plain for controversy that the same rule applicable to 
mortgages and other like liens applies to the foreclosure of attach- 
ment liens; and that the right to decree a foreclosure and sale of 
the property attached for the interest and costs accruing up to the 
date of the judgment is clear and unquestionable. 

The appeilant assigns numerous grounds of error, mainly relating 
to the charges given by the court to the jury. The case was tried 
by the court under a view which seems to have been entertained by 
the court, that, if the plaintiffs’ attachment was executed on the 
property before the deed of assignment was filed for record in the 
county clerk’s office, notwithstanding it may have been executed 
and delivered to the assignee before that period of time, that the 
rights of an attaching creditor would prevail against the assignment 
if the assignor was guilty of a fraudulent intent to defraud his cred- 
itors in making the assignment, and that evidence was admissible to 
establish such fraud, and, if so found, that the deed of assignment 
would be deemed fraudulent and void as to creditors. 

If we have properly interpreted the view entertained by the court, 
as developed in a series of propositions contained in quite a lengthy 
charge, we conceive that it is founded in a misconception of the law 
applicable to this case. It is an erroneous idea, we think, to con- 
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found a fraudulent intent to defraud creditors with the question or 
issue presented under the facts. The deed of assignment bore date 
on the 27th of February, 1882. The assignee, Lambert, accepted 
the trust on the night of the 27th of February, 1882, or on the 28th 
of February, 1882. He was in possession of the goods as assignee 
when the writ of attachment was executed. He proceeded to qual- 
ify under the law by giving bond as assignee, and acted as such for 
a month, when he turned the property back to the assignor, as he 
testified, under the direction of one Hugo, one of the principal cred- 
itors of the assignor, and who he understood represented all the 
creditors except the plaintiffs and another firm who had attached 
the property. The deed of assignment was, it seems from the sher- 
iff’s return and the clerk’s certificate of registry, filed for record in 
the county clerk’s office at 3:50 P. M., a few minutes after the time 
when the writ of attachment was issued, and a few minutes before 
it was executed. The evidence as to acts tending to show that the 
defendant was about to transfer his property to defraud his cred- 
itors referred alone to the deed of transfer or assignment to Lam- 
bert for the benefit of his creditors. The evidence tended to show, 
also, that he was influenced to do so from immediate expectation 
that the plaintiffs were about to sue out an attachment against him. 

Under facts like these, the assignment law does not recognize or 
regard the intent of the debtor who sees proper to make an assign- 
ment of his property. It is sufficient that he does in fact do so— 
that he shall actually make a conveyance to an assignee for the 
benefit of his creditors which shall be sufficient to convey the prop- 
erty, and if he shall have in fact done so, a creditor cannot attach 
the property thus conveyed. The statute (General Laws, Acts of 
1879, p. 58), regulating assignments for the benefit of creditors, pro- 
vides that the assignee shall forthwith, after the execution and de- 
livery of the deed of assignment, cause the same to be recorded as 
provided by that statute, and that he shall execute the bond required 
by the same law; but the statute does not make the validity ef the 
assignment, and its completeness to pass the title to the property, 
depend upon the act of filing the deed for registry. Section 1 of 
the same statute provides that the deed of assignment “shall be 
proved or acknowledged and certified and recorded in the same 
manner as provided by law in conveyances of real estate or other 
property.” The provisions of the statute are to be construed so 
far beneficially to the creditors, for whose benefit its provisions are 
intended, as to give effect to such advantages and benefits as its en- 
actments are intended to confer on them as a class of persons; and 
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so as not to be defeated by a construction that would place it in the 
power of a single creditor or a few creditors to frustrate them. If 
a failing debtor, intending to transfer and assign his property for 
the benefit of his creditors, has made a valid transfer and assign- 
ment to an assignee, or is in the act of doing so, it would be in fraud 
of the law of assignments to allow a creditor to issue an attach- 
ment before it was practicable, perhaps, for the assignee to reach the 
county clerk’s office and cause the deed to be filed for record or to 
be recorded. The transactions involved cannot be instantly nor 
simultaneously consummated; and that construction would be un- 
reasonable and destructive of the equal and just operation of the 
law which would thus require the act of recording of the deed of 
assignment to determine its vitality and power to invest the assignee 
with the title to the property as against attaching creditors. The 
statute exacts no such test; the object of requiring promptness in 
recording the instrument is to give notice of its contents to all 
whom it may concern; but as between those who are creditors at 
the time when the deed of assignment shall have been made, the 
trust accepted, and being openly and notoriously acted upon by the 
assignee, the recording of it cannot be taken as a test of the efii- 
ciency of the deed; it is valid to convey the property before it 
shall have been recorded. Recording the instrument as soon as it 
was done in this case — on the day when the assignee probably re- 
ceived it,— would at all events seem to be a substantial compliance 
with even the most technical and stringent construction of the re- 
quirements of the law. 

On the question of the fraudulent intent to defeat, delay or de- 
fraud creditors, as applied to this assignment, the case of Blum »v. 
Welborne, 58 Tex., 157, need only be referred to without comment. 
The opinion in that case expounds with sufficient fullness the true 
doctrine for the construction of the assignment act, without further 
remark on the subject; and see, also, Keating v. Vaughn, 61 Tex., 
521. 

Under the view taken by us of the essential issues in the case and 
the rules of law applicable to them, we do not perceive the rele- 
vancy, in behalf of the plaintiffs, of the evidence mentioned in the 
second bill of exceptions. The deed of assignment to Lambert did 
not tend to show that the defendant was about to transfer his prop- 
erty to defraud his creditors, under any view of the pleadings which 
now occurs to us. If the deed did effect a transfer of the property, 
the law deemed it valid for the purpose, whether intended to be 
fraudulent in its consequences or not. See Blum v. Welborne, supra. 
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An assignment is therefore to be regarded, in law, as conclusively 
not intended to defraud creditors in the sense of the attachment 
law, as applied between creditors of a common debtor, where the 
debtor is about to transfer or has transferred his property for their 
benefit. The mannerof managing the property which was assigned 
and transferred whilst in the hands of the assignee, as tending to 
show a fraudulent intention on the part of the defendant, was equally 
irrelevant, as evidence offered by the plaintiffs. 

It is not deemed necessary to follow the numerous grounds of 
error assigned in regard to the charge of the court, as the case will 
be tried again under aspects of the law applicable to the questions 
in the case so different from those which were submitted on the 
trial. Weshall therefore pretermit further discussion of them. 

We are of opinion that the judgment be reversed and the cause 
remanded. 

ReEveRsED AND REMANDED. 

[Opinion adopted June 26, 1885.] 





H. & T. ©. R’y Co. v. Winitram Lark. 
(Case No. 5596.) 


ta 1. DEPOSITIONS — CERTIFICATE. — The certificate of the officer taking depositions, 
and attached thereto, will be sufficient, if, when taken in connection with 
the caption which precedes the answers taken by the officer, it appears that 
the statute has been substantially complied with. Citing Carroll v. Welch, 26 
Tex., 147. 

2. EVIDENCE — EXPERT TESTIMONY.— In a suit to recover damages for personal 
injuries caused by an accident alleged to have been the result of the negli- 
gence of defendant, a witness was asked to state the extent of the accident, 
its cause, and to describe the thing that caused it. The witness was not an 
expert in matters relating to machinery, a defect in machinery being the 
alleged cause of the injury. Held, that while the question was objection- 
able in so far as it sought to elicit the opinion of the witness as to what 
caused the accident, yet as he stated also the facts on which he based that 
opinion, the failure to exclude the answer afforded no ground for reversal, 
since the jury was in possession of the evidence of machinists and experts, 
and could not have been misled by the opinion of the witness. 

8. EVIDENCE — VERDICT — NEW TRIAL.— A mere preponderance of evidence 
against a verdict will not authorize the supreme court to reverse a judgment 
entered thereon, when the evidence in favor of it, taken by itself, is suffi- 
cient to sustain it. 

4, CHARGE OF couRT.— While the giving of undue prominence in a charge to 
some special feature of the case may sometimes be so calculated to influence 

a verdict as to afford cause for reversal, the mere repetition in a charge, ina 
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° 
suit for damages for personal injuries, of the abstract principle that the 
jury might consider the physical and mental suffering the plaintiff had 
endured, in estimating damages, cannot be regarded as calculated to affect 
a jury of ordinary intelligence and will afford no ground for reversal. 

5. REMARKS OF COUNSEL ON ARGUMENT OF CAUSE— TRIAL BY JURY — PRACTICE 
IN DISTRICT COURT.— See this case for remarks of counsel on the argument 
of a cause held not to be so violative of rule 39 for the government of dis- 
trict courts as to require the reversal of the cause, and yet of a character 
improper to be used before a jury, especially in closing the case. 


Arrest from McLennan. Tried below before the Hon. B. W. 
times. 

Appellee instituted this suit in the district court of McLennan 
county to recover damages for personal injuries alleged to have 
been received by him as the result of alleged defective machinery 
of a hand-car. Appellee was, at the time of the happening of the 
accident in which he alleged that he received the injuries, in the 
employ of appellant as a section hand, and while in such employ, 
he with some thirteen or fourteen other section hands composing 
the section gang, were going to work upon the section upon which 
they were employed in the afternoon, riding upon the hand-car used 
for the transportation of section hands and their tools. While so 
traveling over appellant’s road the car received a jar or jolt that 
threw appellee, who was sitting on the front of the car, forward 
upon the track, and he thereby received the injuries for which he 
sued. Appellee alleged that the accident was caused by defective 
cogs in the car-wheels constituting a part of the propelling appa- 
ratus. The appellee’s thigh was broken and his hip broken and 
crushed so as to render him a cripple for life, being unable to walk 
without crutches. 

It was not denied on the trial below that there was an accident 
or that appellee was injured. The case was brought up on excep- 
tions to appellee’s pleadings, evidence, the charge of the court, 
argument of counsel for appellee on the trial of the case, and the 
insufficiency of the evidence to establish a liability against ap- 
pellant. 

Judgment was rendered on the 25th of June, 1884, against appel- 
lant for the sum of $5,000. 

The assignments of error were as follows: 

Ist. The court erred in overruling defendant’s motion for a new 
trial because the depositions of the witness W. H. Larkin were 
allowed to be read in evidence before the jury. 

13th. The court erred inoverruling defendant’s motion to suppress 
the depositions of the witness W. H. Larkin, as set forth particu- 
larly in defendant’s bill of exceptions relating thereto. 
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* od. The remarks of plaintiffs counsel to the jury in his closing 
argument, as set forth in defendant’s exceptions thereto, were im- 
proper and calculated to mislead the jury, and to prejudice the 
defendant. 

3d. The evidence was insufficient to support the verdict, and did 
not show that the accident was caused by defective cog-wheels as 
alleged in the petition, or that defendant was in any way or degree 
negligent in providing or keeping in repair the machinery by which 
it is alleged the accident was caused, but it does appear that the 
defendant had used all due care in that regard; that if any defect 
existed, defendant was ignorant thereof, and under the evidence not 
liable therefor, and the plaintiff had reasonable opportuntiy to in- 
form himself thereof. 

4th. There was no evidence before the jury which warranted the 
finding that the machinery of the hand-car was in fact defective, 
and the verdict of the jury was contrary to the overwhelming weight 
of the evidence in that regard. 

5th. The court erred in giving the jury the charge asked by the 
plaintiff as set forth in defendant’s bill of exceptions thereto. 

9th. The court erred in refusing charge number one, asked by de- 
fendant, because such charge was material in defining who were 
fellow-servants of plaintiff, and in reference to defendant’s duty in 
regard to the hand-car. 

14th. The court erred in overruling defendant’s motion for a new 
trial. 

15th. The court erred in charging the jury that defendant would 
be liable if, by the exercise of “ proper” care and diligence, defend- 
ant could have known of the deficiency of said cog-wheels, because 
the charge does nor define what is “ proper” care. 


Alexander & Winter, for appellant, that the depositions should 
have been suppressed, cited: Gresley’s Eq. Ev., pp. 73 and 149; H. & 
T. C. Railway Co. v. Shirley, 54 Tex., 143, 149. 

That the remarks of counsel, shown in the opinion, should have 
caused a new trial, they cited: Rules District Court, No. 39; Willis 
v. McNeill, 57 Tex., 475; Texas & St. Louis R’y v. Jarrell, 2 Tex. L. 

tev., 237; 3 Tex. L. R, 172; W. & W. Dig., sec. 1001. 

That emphasizing by repetition the same charge prejudiced their 
case, and entitled them to a new trial, they cited: Powell v. Mes- 
ser, 18 Tex., 406; Frisby v. Withers, 61 Tex., 142; Traylor v. Town- 
send, id., 145; Railway v. Ormond, 62 Tex., 277. 


Thos. Harrison, for appellee. 
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Warker, P. J. Com. App.— The objections to the certificate of the 
notary public taking the depositions are not well taken. The certifi- 
cate, taken together with the caption which preceded the answers 
taken by the officer in question, must be considered together as a 
part of the officer’s certificate, and if it appears from the whole that 
the statute has been substantially complied with, that shall be deemed 
sufficient. Carroll v. Welch, 26 Tex., 147. The caption identified 
the case by its style (although the corporate name of the defendant 
was abbreviated), and also by the number of the cause, and the court 
in which it was pending. No technical form of certificate is pre- 
scribed by the statute. A substantial though not a literal compli- 
ance with the directions of the statute is sufficient. Ballard ». 
Perry, 28 Tex., 347. It reasonably appears that the depositions 
were taken in McLennan county. The certificate is headed “The 
State of Texas, County of McLennan.” The commission is directed 
to the proper officers of that county. The notary taking the depo- 
sitions describes himself as a notary public of that county, and 
affixes to it his official seal. It will be presumed from these facts 
that the act in question was performed by him in the usual course 
of his official functions exercised in that county. 

A formal and direct certificate of the specific fact that the deposi- 
tions were taken in McLennan county is not required by the stat- 
ute, and it appears from the certificate aud commission, prima facie, 
that the commission was executed by the notary in that county. 

In so far as the sixth interrogatory called for the mere opinion of 
the witness as to what caused the alleged disaster, as distinguished 
from a question asking him to state the facts that occurred in con- 
nection with, and which may have caused it, it was, in that form, 
objectionable. ‘The same observations apply to the seventh answer. 

Appellant moved to suppress the sixth interrogatory so far as the 
same calls for an answer from the witness as to the cause of the 
alleged accident, because it seeks merely the opinion or conclusion 
of the witness, and also to suppress the answer thereto, because, so 
far as the answer relates to the nature of the alleged disaster, it is 
not responsive, and so far as he testifies as to the cause, he states his 
own opinion or conclusion only. 

The sixth interrogatory requires the witness to state the nature 
and extent of the alleged disaster, and the cause of it, and to state 
and describe the thing that caused it. The answer is: “ The nature 
of the disaster was the breakage of the machinery of a hand-car, 
which disabled the car temporarily, and it was caused by the cogs 
of the cog-wheels not working properly. The cause of the disaster 
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was defective machinery and the breaking of the cogs on the cog- 
wheels which are a part of the driving apparatus of the hand-car — 
these cogs on these cog-wheels sometimes worked too tight, and 
sometimes too loose.” 

Appellant also moved to suppress the answer of the witness to 
the seventh interrogatory, because given in response to an illegal 
interrogatory, the interrogatory being based upon the answer to the 
sixth interrogatory, and also because the answer states conclusions 
of the witness as to defects, and because irresponsive and irrelevant. 

The interrogatory is, “if you say the disaster was caused by de. 
fective machinery of hand-car, please describe the machinery, its 
location, and its use. State fully the nature and extent of the de- 
fect in machinery. State your means of knowledge.” 

To this the witness answered that the machinery was located 
under the bottom of the car floor. “There are two cog-wheels—one 
on the axle of the car-wheel, and one on a bar to which the lever is 
attached. These two cog-wheels work together and, with the lever, 
are the driving apparatus of the hand-car. The defect was that these 
cogs were not properly fitted to each other, but sometimes worked 
too loose. My means of knowledge were, that at the time of the 
disaster I was standing at or near the front of the car, which was 
loaded with laborers; the car was moving of itself on a medium 
down grade. I heard a crash from under the car like iron breaking 
and felt a jerk like stopping the car, and I was jerked towards the 
front end of the car, but caught the lever handles, and, with the 
help of others, stopped the car. I immediately looked under the 
car, and saw three or four of the cogs of the cog-wheel on the car 
axle were broken off. I had examined the driving apparatus of the 
car just before it left the section house, and the cog-wheels were 
not then broken.” 

Appellant further moved to strike out from said answer all that 
part beginning with the words “ which was loaded,” to and inclu- 
sive of the words “stopped the car,” and likewise all that part be- 
ginning with the words “I had,” to the end, because irresponsive 
and irrelevant. 

The answers to these questions properly called for the facts that 
the witness detailed, but as to whether the accident was immedi- 
ately induced by the fault of the machinery or not was a very mate- 
rial subject of inquiry and of contest. Aside, however, from the 
witness’ statement that the accident was caused by the defects men- 
tioned in the answer to the sixth interrogatory, the answers given 
to both interrogatories were proper evidence. The opinion of the 
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witness W. H. Larkin was not called for in the sixth interrogatory 
in the capacity of an expert, nor with any apparent intention to 
seek for his opinion as such in determining whether the accident re- 
sulted from any particular theory as to the cause which induced it, 
) but the question sought rather to call the witness’ attention to the 
incident, and to ask for the facts which attended it which, in the 
witness’ opinion upon them, caused the accident to occur. In his 
answer he stated the facts and expressed his opinion as to what 
caused the disaster. It was a question for the jury to determine 
whether the accident was caused by the means which the witnesses 
supposed induced it. It was for them to determine from the facts 
the cause of plaintiff's injuries, and the evidence, pro and con., placed 
before them the basis on which their conclusions were to be formed. 
The character of the machinery and the effect of its operation on 
the hand-car, and the results which its use would produce, were 
fully detailed in evidence by machinists familiar with such railroad 
conveyances, together with the evidence of witnesses who were on 
the hand-car when the accident happened, and it cannot, we think, 
be fairly supposed that, in determining the question, the jury could 
have been misled into attaching any importance to the expression 
| used by the witness Larkin, in respect to what he considered to be 
the cause of the accident, used in the connection in which it was 
made, to the general inquiry as to what produced it. It was but 
the statement of the facts, with his construction of them, as to their 
effects in producing the accident; but they cannot fairly be supposed 
to have understood his opinion as being evidence before them upon 
which they might act and rely as upon that of an expert qualified 
to speak on such a question. The oral testimony of that witness 
disclaimed any skill or knowledge as a machinist or mechanic, and 
claimed to be nothing more than an ordinary laborer. There was 
considerable evidence given in the case, in behalf of the defendant, 
by witnesses skilled and experienced in machinery, and having 
knowledge particularly of the structure and operation of hand-cars, 
whose evidence may be regarded as that of experts, and the jury 
having that evidence before them, together with all the other evi- 
dence explanatory of the circumstances attending the accident, we 
think that, under the charge given them by the court, the jury were 
not probably influenced by the opinion of the witness Larkin as to 
the cause of the accident. 

The other objections taken to the depositions are not, we think, 
well founded. ; 
There was evidence tending to show that the hand-car was 
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defective in its machinery, and that the accident was caused thereby. 
There was, on the other hand, counter evidence on that subject. 
It was the province of the jury to determine that issue, and whether, 
under the evidence, the defendant was guilty of negligence in fur- 
nishing the car in question for the use of its servants. 

The evidence showed that the cogs were broken at the time when 
the men were thrown from the hand-car. Whether the breakage 
occurred from an intrinsic defect in the machinery, or from the keg 
rolling off and under the car, was a disputed fact, concerning which 
there was evidence in support of either theory. This conflict, too, 
had to be reconciled by the judgment which the jury would pass on 
the evidence, and, upon the whole evidence, they found against the 
defendant. We cannot say that their finding is not supported by 
sufficient evidence. That the preponderance merely of evidence is 
in favor of the defendant in regard to the alleged defects in the 
hand-car, or as to whether the accident resulted from such, does not 
furnish a rule to the supreme court for setting aside the verdict after 
a new trial has been refused in the court below. The rule ordinarily 
applied in such cases is, that the verdict must want the support of 
evidence sufficient to maintain it; there must be such a want of 
evidence as would fail reasonably to satisfy the mind in favor of 
the conclusions of the jury. This rule has been illustrated by de- 
cisions of our supreme court too often to require a citation of them 
in this place. 

It is not thought necessary to discuss at any length the grounds 
of error assigned which relate to the charge given at request of 
plaintiff, or that asked by the defendant and refused. As to the 
former, it is to be conceded that the charge asked for had been em- 
bodied already in the main charge, and that it was but a repetition 
in other phraseology of the same proposition as to allowing damages 
to plaintiff for physical and mental suffering. It is true, as obj: ected 
in appellant’s brief, that such a charge is ‘calcul: uted often to give 
an objectionable prominence to a matter of that kind, thus to renew 
the proposition in a separate additional charge; but, considering the 
subject-matter involved in the charge, we do not think the fault 
committed is of a character to require a reversal of the judgment. 
The instruction referred to invoived merely an abstract rule as to 
the measure of damages, and not the application-of any principle or 
rule for the determination of disputed facts or issues involved under 
the pleadings in evidence. A charge which, in the latter class of 
cases, by repetition gives an undue prominence to a legal proposition 
involved under them, often tends to mislead the jury, and in such 
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cases the probable effect of such charges is more closely scrutinized, 
and in a proper case will cause the reversal of the judgment. But 
the repetition merely of an abstract proposition like that presented 
here, to the effect that, in estimating the plaintiffs damages, if any 
he has sustained, the jury may consider the physical and mental 
suffering he has endured, cannot be fruitful of injury to the defend- 
ant with a jury possessed of ordinary intelligence. 

The court did not err in refusing to give defendant’s instructions 
relating to the doctrine of fellow-servants. The pleadings and evi- 
dence in the case did not, we think, warrant such a charge, and to 
have given it would have tended to have confused and perhaps mis- 
led the jury. The case made by the plaintiff in his petition relied 
on establishing the defendant’s liability on the distinct ground of 
defectiveness of the machinery, and the issue did not involve the 
subject of fellow-servants. 

The remarks of the plaintiff’s counsel were not of a character to 
render them so obnoxious to rule 39, for the district courts, as to re- 
quire a reversal of the judgment. The counsel, argumentatively 
and suggestively, said in his speech to the jury in his closing argu- 
ment that he knew one case where the jury had given $15,000 for a 
broken hip, not as bad as plaintiff’s. He subsequently, after being 
interrupted, and the defendant having excepted, said he would with- 
draw his remarks. He then stated, in remarks made to the court, 
not addressed to, but within the hearing of the jury, that the su- 
preme court would change, and would not be so technical soon, and 
that defendant might take his exceptions if he would. The counsel 
then turned again to the jury, in the further argument of the cause, 
and referred to another case where, for injury to a brakeman, by a 
defective car, or falling in a ditch, and who had his arm amputated in 
consequence, he had recovered $12,000, and the case had been ap- 
pealed and affirmed by the supreme court. To these remarks, de- 
fendant’s counsel excepted, whereupon plaintiff's counsel said he 
would withdraw the remarks and ask the court to take away their 
force in the instructions to the jury. 

Rule 39 requires counsel to “confine the argument strictly to the 
evidence and the arguments of opposing counsel.” Departures 
from this rule, of a character calculated to prejudice the rights of 
the complaining party, will often result in a reversal of the judg- 
ment. See Willis & Bro. v. McNeill, 57 Tex., 475; T. & St. Louis 
R. R. Co. v. Jarrell, 60 Tex., 270, and other cases there cited. 

The objectionable statements in this case made by plaintiff’s coun- 
sel amounted to nothing calculated to arouse undue prejudice against 
the defendant. The counsel suid, in his remarks by way of preface, 
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that “he could not say what would be a proper amount of damages 
in this case,” and proceeded to make the statements before herein 
recited. Damages, in cases of this kind, are not fixed by conven- 
tional rules whereby any particular amount can, in the nature of the 
case, be determined by any logical process, and, in arguing a matter 
of this kind, analogies to like cases would naturally occur to the 
mind. But such cases elsewhere, nor even if occurring before the 
same tribunal, would not furnish a legal basis for the action of 
the jury. Such matters would, it is true, be outside of the evidence 
in the case. But, nevertheless, suggestions of the character of those 
made by counsel are not calculated to mislead from the line of the 
jury’s duty, to be governed by the evidence and their own convic- 
tions, and are not in their nature calculated to arouse prejudice or 
passion against the defendant. Newspaper accounts of cases tried 
all over the world furnish information similar, every day, to that 
which plaintiff’s counsel undertook to give tothe jury. Yet it is 
not supposable that the reading of such statements by jurors has 
any effect upon their verdicts in cases similar to them. 

The statements made by plaintiff's counsel cannot, however, be 
deemed legitimate and proper, especially in his closing argument. 
His disavowal of claim to any benefit from them, and withdrawal 
of them in the presence of the jury, must have had the effect to 
satisfy the jury that they were not to consider nor be influenced by 
the statements referred to. The remarks made to the court (not to 
the jury), regarding the supreme court’s views in the past or the 
future, on questions of that kind, were also withdrawn, and it is 
rather a strained inference to suppose that the jury would be in- 
clined to follow suggestions thus made by an attorney in addressing 
the court, rather than the law as the court would propound it to 
them in its charge. It is to be supposed that colloquies of a similar 
character are liable often to transpire between attorneys and the 
court on the discussion of legal questions in the presence of the jury 
during the trial of causes, and in such cases it may fairly be pre- 
sumed that the jury are not misled into the error of accepting the 
views expressed by counsel in their arguments as being the law of 
the case, rather than that which their relations to the court and the 
trial of the cause require them to look to the judge to expound for 
them. 

Upon the whole case we are of opinion that there is no error in 
the record for which the judgment ought to be reversed, and report 
for its affirmance. 


AFFIRMED. 
[Opinion adopted June 26, 1885.] 
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I. & G. N. R’y Co. v. Narnan Unprerwoop. 
(Case No. 5456.) 


1, PRACTICE —- APPOINTING EXPERTS.— Though the right to have an examination 
made of one who sues to recover damages for permanent injuries to his per- 
son, in order that their extent may be known, and to have it done by skilled 
persons under order of the court, has been maintained, when shown to be 
necessary to further the ends of justice; yet, a cause will not be reversed 
for a refusal to order such an examination made, in the absence of a showing 
that it was necessary to a full presentation of all the facts, and where it was 
not shown that the plaintiff was unwilling to submit to an examination by 
any competent person. 

. PRACTICE — CHARGE OF COURT.— When from a bill of exceptions it is appar- 
ent that the trial judge would have refused a charge on a matter, the failure 
to incorporate which in the main charge was assigned as error, the error 
will be considered on appeal, though ne charge was asked by the party com- 
plaining. 

8. CHARGE OF COURT.— The charge of the court should always be so framed as 
to present to the jury the issues made by the pleadings, if there be evidence 
under them, unless an issue be abandoned, concerning which abandonment 
the jary should be instructed. 

4, SAME.— When a petition claims exemplary damages for an alleged wrong, 
and a question exists as to whether the evidence shows such facts as will 
sustain the claim, a charge should be given on that subject unless, in conse- 
quence of an oral statement made in court, the court by a charge withdraws 
the consideration of such claim for exemplary damages from the jury. 

5, SameE.— To withdraw such a claim from the consideration of the jury 
simply by a verbal declaration by counsel of its abandonment, made after 
the evidence is closed, and during argument, is not sufficient. It should be 
withdrawn from the consideration of the jury in the charge of the court, 
distinctly calling their attention to the fact that it is abandoned, and charg- 
ing them as to the remaining issues. 

6. NEGLIGENCE — CHARGE OF COURT.— In a suit against a railway company for 
damages resulting from personal injury to a passenger, the court charged 
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the jury: ‘‘It is the duty of the defendant to exercise proper care to trans- 
; port its passengers safely, and the want of such care is deemed in law negli- 

: gence, for which the defendant is liable.” Held, error, because susceptible 
of the construction that the failure to exercise a degree of care which will 


actually result in the safe carriage of passengers is negligence, for which 
the carrier would be liable. 


Arrrat from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 

Nathan Underwood brought this suit for damages for personal 
injuries alleged to have been sustained by him while a passenger, in 
consequence of defendant’s negligence. 

The damages claimed were: 
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“For loss of time from his business from July 5, 1883, to filing of 
NSS alah on iain ude aie biwaans cues TE aR, oy mee SK * rhe FP 4 $2,500 00 
For doctors’, medical and nurses’ bills.............. 00 

















I. & G. N. R’y Co. v. Unprrwoop. [Austin Term, 





Statement of the case. 





For bodily pain and physical and mental fear, suffering and anguish.. $5,000 00 
For diminished capacity to labor, in the loss of the proper and perfect 

use of his limbs, and his liability to future disease and suffering, 

and in the loss of his business ............. ih mala tain k-40 0.6% Seed 20,000 00 


“ Making in all the sum of twenty-eight thousand dollars ($28,000) 
actual damages, which the defendant is legally liable and bound to 
pay to plaintiff, together with exempiary damages in the additional 
sum of five thousand dollars ($5,000).” 

The plaintiff, during the progress of the cause, abandoned, orally, 
before the jury, the claim for exemplary damages. 

Verdict and judgment in favor of plaintiff against defendant in 
the sum of fifteen thousand dollars ($15,000). 

A written motion was made and refused asking an examination 
of the plaintiff by experts, to determine the extent and permanence 
of his injuries. 

The plaintiff, testifying on the trial, stated: “I was scalded from 
my abdomen down; my left leg was smashed and my right leg was 
broken, and my knee was hurt. My right leg is about one inch and 
a half shorter than my left, and it was occasioned by the accident. 
I have done some business since, but for four months I could do 
nothing. My time lost was worth two or three thousand dollars — 
about twenty-five hundred dollars. I paid Doctor Graves $75 and 
Doctor Herff $10, and for nurses $100, and for medicine $25. Five 
thousand dollars is a reasonable amount for mental anguish and 
suffering. I can hardly do any work. I could formerly do much 
more work than now. I can ride on horseback. I can hardly esti- 
mate my damages for the permanent injury to my leg and my 
diminished capacity to labor. I shail have to limp all my life, and 
would not have it done for the whole railroad; but if I must put it 
in money, I ought to have $50,000. 

*T was shipping horses on the train on which I was hurt. I had 
three car loads. I hada partner. I had about $5,000 of capital in- 
vested in my business. I generally made from three hundred to 
five hundred dollars on a car load. I have shipped cattle also. I 
never lost any money in the business. I have shipped to points on 
this side of St. Louis, and averaged on these shipments about $100 
on a car load. 

“JT do not remember how many car loads of stock I shipped last 
year, before I was hurt. I have not shipped any horses since, but I 
have been in the business. My partner now does the shipping. I 
have had, since the accident, an interest in four or five car loads of 
cattle and two or three car loads of horses.” 
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Dr. George Cupples, a witness for defendant, testified: “I reside 
in San Antonio. I have been practicing surgery for forty years or 
longer. I examined Mr. Underwood to-day. There was a fracture 
of the thigh bone, and it is about two inches shorter than the other. 
This shortening does not necessitate the use of a crutch or stick, 
He is able to get around and do general work.” 

Dr. Hadra, a witness for defendant, testified: “I reside in San 
Antonio. I have had considerable experience as a surgeon. I made 
the examination in connection with Dr. Cupples. The knee joint 
is perfectly movable and useful. There is no stiffening. The leg 
is more of a deformity than a disability.” 





McLeary & Barnard, for appellant, that the court should have 
appointed experts when they were asked for, cited: Pierce on Rail- 
roads, p. 298; Schraeder wv. C., R. 1. & P. R. R. Co., 47 Ia., 375; id., 
41 Ia., 344. 

That plaintiff could only renounce his claim for exemplary dam- 
ages, in writing, they cited: R. S., art. 1186. 

That the verdict was arbitrary, ‘unauthorized, unconscionable and 
excessive, they cited: I. & G. N. R. R. Co. v. Benitos, 59 Tex., 326; 
McGray v. City of Lafayette, 43 Am. Dec., 239; C.& R.L R. R. 
Co. v. McKean, 40 Ill, 218; C. & N. W. R. R. Co. v. Fellmore, 57 
Iil., 265; Spicer v. C. & N. W. R. R. Co., 29 Wis., 580; Lombard 
vw. C., R. f. & P. R. R. Co., 47 Ia., 494; Chicago West Div. R’y Co. 
v. Haverland, 12 Bradwell (Ill.), 561; C hicago West Div. R’y Co. v. 
Hughes, 87 III.,94; Bierbauer w. N. Y. & H. R. R’y Co., 77 N. Y., 
588; Kansas Seciie R’y Co. v. Peary, 11 Am. & Eng. R’y Dec., 260; 
H. & bi C. R. R. Co. v. Ford, 53 Tex., 364; Potter v.C. & N. W. Ry 

Jo., 22 Wis., 615; Goodno v. City of Oshkosh, 28 Wis., 300. 


Houston Bros., for appellee, that the oral abandonment of claim for 
exemplary damages was sufficient, cited: Hardy v. De Leon, 5 Tex., 
233; Shirley v. Byrnes, 34 Tex., 645. 

That there was no error in refusing to have the examination made 
by experts, they cited: Schraeder v. C., R. I. & P. R. R. Co., 47 Iowa, 
375; Bishop on Marriage and Divorce (4th ed)., vol. II, secs. 593 
and 594, and authorities there cited. 

That it would have been error to charge on the question of puni- 
tory damages, after the abandonment of the claim for such dam- 
ages, they cited: Norvell v. Phillips, 46 Tex., 161; Robinson v. 
Varnell, 16 Tex., 382; O’Connell v. State, 18 Tex., 343. 

That there was evidence to sustain the verdict, and it should 
VoL. LXIV — 30 
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stand, they cited: Miller v. Schmullen, 37 Tex., 240; Wright ». 
Donnell, 34 Tex., 305; Cochrane v. Winburn, 13 Tex., 150; Carter 
v. Carter, 5 Tex., 102; I.& G. N. R. R. Co. wv. Brett, 61 Tex., 483; 
Teague v. State, 4 Ot. App., 147; Davis v. State, 4 Ct. App., 456; 
Johnson v. State, 5 Ct. App., 423; T. & P. R. R. Co. v. Hayes, Tex, 
L. Rev., vol. III, No. 25, p. 397; T. & P. RR. R. Co. v. Garcia, Tex. 
L. Rev., vol. IV, No. 25, pp. 342, 343, 344. 


Stayton, Associate Justice.—It is unnecessary to consider 
whether the petition was sufficient to authorize the recovery of ex- 
emplary damages, for the claim to exemplary damages was waived 
on the trial and is not asserted here; the propriety of the action of 
the court, however, in refusing to instruct the jury as to the facts 
which would authorize the imposition of exemplary damages, in 
view of the general charge given, the amount of the verdict, and the 
failure of the appellee otherwise than orally, in the trial of the 
case, to renounce the claim for such damages, made in the pleadings, 
will be hereafter considered. 

It not appearing that the appellant exhausted its peremptory 
challenges, or that, by the ruling of the court as to the qualification 
of the jurors McGowan and Taylor, the appellant was compelled to 
accept any juror that it was not willing should sit in the case, it is 
unimportant whether the ruling of the court in this respect was 
correct or not. 

The appellant presented a motion requesting the court to appoint 
three disinterested surgeons and physicians to examine the person 
of the plaintiff, for the purpose of ascertaining the extent and 
character of his injuries, that they might testify in the case in ref- 
erence thereto. 

This motion stated no fact which made the granting of it neces- 
sary. It was not shown to be necessary to the full presentation of 
all the facts, nor was it shown that the plaintiff was unwilling to 
have such an examination made by any respectable surgeon or 
physician. 

The right to have such an examination made, when it is shown 
to be necessary to the ends of justice, has been maintained. Schrae- 
der v. R’y Co., 47 Ia., 375. 

Under what circumstances such a right exists, and may be en- 
forced, it is not necessary in this case to determine. 

It certainly will not be recognized and enforced unless shown to 
be essential to the ends of justice. 

The granting of such a motion would ordinarily carry with it the 
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idea that the coercive order of the court was necessary in conse- 
quence of the unwillingness of the party to be examined, and such 
unwillingness might be attributed to an indisposition of the person 
to have the truth known. 

No such impressions should be made unless ground for them is 
shown by the refusal of the person to be examined. 

As presented, we are of the opinion that the court did not err in 
overruling the motion. 

But if this were not so, it would be unimportant in this case; for 
it appears that the plaintiff did submit to an examination by several 
surgeons and physicians, whose learning and integrity is vouched 
for by the appellant in the fact that it used them as witnesses in 
the case, and had them relate the result of their examination. 

By his pleading, the appellee sought to recover exemplary as well 
as actual damages, and there was no renunciation of this claim 
otherwise than by counsel orally in course of presenting the case. 

The charge of the court was silent upon this matter, except that 
the jury were instructed in case they found certain facts to exist: 
“You will in that event allow as compensation to plaintiff for such 
injuries, such actual damages as he has proven to have sustained ;” 
and they were informed what matters they might consider in esti- 
mating such damages. 

The appellant sought to have charges given under which the jury 
would have been informed what facts would authorize the allowance 
of exemplary damages. 

It was not claimed either in the pleadings or by the evidence that 
the injury resulted from any defect in the road or cars, but that it 
resulted from the negligence of the employees of the railway 
company. 

The charges asked went to the question of the liability of the 
appellant for exemplary damages if it had used due care to employ 
and had employed and retained none but skilful, sober and careful 
employees. 

While the charges asked may not have been entirely correct, yet 
they were such as called the attention of the court to the propriety 
of giving some charge upon the facts which would render the ap- 
pellant liable for exemplary damages, unless by a charge that issue 
was withdrawn from the jury. The bill of exceptions shows that’ 
thecourt was unwilling, or thought it unnecessary, to give any charge 
upon that subject. 

Under this state of facts the appellant was not called upon to ask 
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charges which the court from the bill of exceptions would evidently 
have refused, however correct in form. 

The charge in every case should be framed so as to present to the 
jury the issues made by the pleadings, if there be evidence under 
them, unless an issue be abandoned and the jury so instructed. In 
this case the pleadings claimed that there was such negligence on the 
part of the appellant as entitled the appellee to exemplary damages, 
and it was for the jury to determine whether the proof was sufficient 
to sustain the claim. 

There was evidence tending t« show a high degree of negligence 
in the employees of the appellant. 

When a petition claims exemplary damages, and there is a ques- 
tion as to whether the evidence shows such facts as would sustain 
such a claim, we are of the opinion that a charge should be given 
upon that subject, unless, in consequence of an oral statement made 
in court by the plaintiff or his counsel, the court by a charge with- 
draws such claim entirely from the jury. 

The issues between the parties are made by the pleadings, and 
when a claim and issue is thus presented, correct practice requires 
that, if desired, it should be withdrawn in the same way. 

To withdraw such an issue and claim by a mere verbal declaration 
to the effect that it is not insisted upon, after all the evidence has 
been introduced, and so, by a mere declaration of counsel, made as 
it is claimed it was done in this cause, during the argument of the 
cause, may, in causes in which the court does not entirely withdraw 
the given issue from the jury, if a general verdict is found, result 
in a verdict and judgment made up by the jury according to their 
own notions of the law applicable to the case. 

Such a verdict may embrace elements of damage which should 
-not be embraced, or may be upon an erroneous view of the law, and 
to guard against this, in the case before us, we are of the opinion 
that a charge should have been given by which the jury should have 
been instructed as to the rules applicable to the claim for exemplary 
damages, or, by a charge, that question should have been entirely 
withdrawn from the jury. 

The verdict was a general one for $15,000. The injuries to the 
_ appellee were shown to be of a very serious character; but, in the 
light of the evidence contained in the record, it -seems to us that 
the verdict was higher than justified by the evidence for actual 
damages; and it may be, had the court by a charge withdrawn the 
‘claim for exemplary damages from the jury, or given a proper 
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charge upon the question of the right of the appellee to recover 
exemplary damages, that the verdict would have been less. 

The charge of the court was not clear and may have misled the 
jury, in that it did not instruct the jury as to the degree of care 
necessary to be used by a carrier of passengers. 

That part of the charge which attempted to inform the jury as 
to the degree of care incumbent on the appellant, and as to what 
would constitute negligence, was as follows: 

“Tt is the duty of the defendant to exercise proper care to trans- 
port its passengers safely, and the want of such care is deemed in 
law negligence, for which the defendant is liable.” 

The judge who tried this cause certainly did not intend to inform 
the jury that a carrier of passengers must use such care as will actu- 
ally result in the safe carriage of passengers, and that the exercise 
of a degree of care which does not accomplish that result was neg- 
ligence for which the carrier would be liable; for this would be to 
make the carrier an insurer. 

The charge is susceptible of such a construction, and may have 
been so understood by the jury; it is likely, however, in view of the 
facts, that the jury were not misled by this, when considered in 
connection with the one which followed it. 

The excessive character of the verdict was urged as a ground for 
new trial, and the refusal to give it is assigned as error. : 

For this ruling of the court below, and for the matters before 
referred to, the judgment will be reversed and the cause remanded. 

It is so ordered. 

REVERSED AND REMANDED. 

[Opinion delivered June 26, 1885.] 
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Joun Givens v. G. W. Hupson. 


(Case No. 1662.) 


. HOMESTEAD — CONSTITUTION AND STATUTES CONSTRUED.— Neither section 52 


of article 16 of the state constitution, nor article 1817 of the Revised Stat- 
utes, perpetuates the homestead exemption from sale to satisfy the debts of 
the surviving member of the marital union after his or her death, when no 
constituent of the family remains. 


. SaMe.— The section of the constitution above referred to does not attempt to 


declare under what circumstances property used during the life-time of a 
deceased person as a homestead shall be exempted from forced sale to sat- 
isfy debts against his estate. 


. SAME — CONSTITUTION CONSTRUED,.— Article 16, section 50, of the state consti- 


tution, simply declares that the homestead of the family shall be exempt 
from forced sale for the payment of debts, and that clause, as well as the 
statutes (Rev. Stats., 2335), indicates what persons may be considered as 
constituting the family after the death of husband and wife. Such family 
cannot be constituted by adult descendants other than ‘‘ unmarried daugh- 
ters” remaining with the family of the deceased. 


. HOMESTEAD EXEMPTION — DESCENT AND DISTRIBUTION.— Unless the home- 


stead of the surviving member of the marital union has, on his or her death, 
descended and vested, wholly or in part, in fee or in some lesser estate, in 
some such person or persons as in law constitute a family, it will be liable 
to sale to satisfy debts of the deceased, as his or her other property is liable. 
Its exemption from forced sale depends upon the sfatus or condition of 
those claiming the exemption, and not upon the status or condition of one 
from whom it was inherited. 


. SamMe.— The rules above announced apply with equal force to personal prop- 


erty exempt from forced sale, so far as the rights of creditors are concerned, 
though they may not always be applicable when considered with reference 
to the rights of those who are not creditors. 


Arrrat from Anderson. Tried below before the Hon. F. A. 


Williams. 


Thos. B. Greenwood, for appellant, cited: R. S., arts. 1293, 1817; 


State Constitution, art. 16, sec. 52; Green v. Crow, 17 Tex., 188; 
Lockhart v. White, 18 Tex., 103; Sossaman v. Powell, 21 Tex., 664; 
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O’Dochertv v. McGloin, 25 Tex., 67; Reeves v. Petty, 44 Tex., 249; 
Carter v. Randolph, 47 Tex., 376; Clift v. Kaufman, 60 Tex., 64-68, 


W. O. &@ F. Leeves, for appellee, cited: Const., art. 16, secs. 49, 
50, 51, 52; R. S., arts. 1817, 1993; Shannon vw. Gray, 59 Tex., 252; 


Brewer v. Wall, 23 Tex., 585; Johnson v. Taylor, 43 Tex., 122; 
Horn v. Arnold, 52 Tex., 164; Roco v. Green, 50 Tex., 488. 


Srayron, Associate Justice.— George Smith died intestate, leav- 
ing a small estate, consisting, as it is claimed, of an undivided half 
interest in about one hundred and twenty-five acres of land, on 
which he lived at the time of his death (his wife having died some- 
time before his decease), and of some personal property, all of which, 
under the statute, would be exempted to a family from forced sale. 

Administration was taken out on his estate, an inventory of the 
property returned, and some debts probated against his estate, and 
the administrator then died. Afterwards the appellee, Hudson, ap- 
plied for letters of administration, no part of the estate having been 
disposed of. 

This application was resisted by Givens, the appellant, upon the 
ground that the entire property of the estate was exempt from 
forced sale and vested in the heirs, although they were adults, and 
not in any way shown to constitute members of the family of the 
intestate at the time of his death, and therefore administration was 
unnecessary. 

He further showed that the heirs of Smith had waived their 
right to the administration, conveyed their interest to him, and re- 
quested that he should be appointed administrator if the court 
deemed administration necessary, and his prayer was to that effect. 

The applications were heard in the county court, which ruled that 
the property was subject to administration, and that Givens was 
entitled thercto. 

From the ruling of the court appointing Givens administrator, 
Iiudson gave notice of appeal, but he failed to perfect his appeal by 
giving proper bond; and from the judgment of the court holding 
that the property of the estate was not exempted from forced sale, 
and administration therefore necessary, Givens appealed. 

The cause was heard in the district court, which held that the 
property was subject to forced sale and the grant of administration 
proper; but that court (Hudson not having perfected his appeal) 
took no action upon the question of the propriety of the appoint- 
iment of Givens to the administration. 
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From the judgment thus rendered Givens has appealed to this 
court, and the sole question for our consideration is thus stated by 
counsel for appellant: “The heirs of George Smith being adults 
when he died, and his estate exempt during his life-time from the 
payment of his debts, does said exempted estate go to the adult 
heirs freed from the claim of general creditors, or is it subject to 
the payment of debts by reason of the heirs-at-law being adults?” 

The proposition that the property is not liable to sale for the pay- 
ment of the debts incurred by the intestate, and that it vests abso- 
lutely in adult heirs freed from the claims of creditors, is based by 
counsel on section 52, article 16, of the constitution, and upon article 
1817 of the Revised Statutes. 

The former is as follows: “On the death of the husband or wife, 
or both, the homestead shall descend and vest in like manner as 
other real property of the deceased, and shall be governed by the 
same laws of descent and distribution; but it shall not be partitioned 
among the heirs of the deceased during the life-time of the sur- 
viving husband or wife, or so long as the survivor may elect to use 
or occupy the same as a homestead, or so long as the guardian of 
the minor children of the deceased may be permitted, under the order 
of the proper court having the jurisdiction, to use and occupy the 
same.” 

This section of the constitution does not attempt to declare under 
what circumstances property used during the life-time of a deceased 
person, as a homestead, shall be exempted from forced sale to sat- 
isfy debts against his estate. It merely regulates the vestiture of 
title, and protects certain classes of persons in its use and possession, 
even as against others whose ultimate title is just as good as is that 
of those who are given by the constitution the superior possessory 
right so long as given conditions exist. 

We will have to look to section 50, article 16, of the constitution, 
to ascertain when such property is exempted from forced sale. It 
declares that: ‘“‘ The homestead of a family shall be and is hereby 
protected from forced sale for the payment of all debts except,” 
etc. 

The statute declares the same thing, no more and no less (R. §., 
2335): and it indicates, as does the constitution, what persons may 
be considered the constituents of a family after the death of the 
husband or wife (R. S., 1993-2009), and among these are not found 
adult children other than “ unmarried daughters remaining with the 
family of the deceased.” 

The homestead may descend to, and vest, as other real property 
























474 Givens v. Hupson. [Tyler Term, 





Opinion of the court. 





of a deceased person, in his heirs, and it may be governed by the 
same laws of descent and distribution as other real property, and 
yet be liable to sale for the debts of the deceased person as other 
real property is liable, unless it has descended to or vested, wholly 
or in part, in fee or lesser estate, in some such person or association 
of persons as in law constitute a family; for it is only to the /amily 
that the exemption is given by the constitution or statute. 

Article 1817, Revised Statutes, in effect, simply declares that all 
property which deceased persons shall leave shall vest in their dev- 
isees or legatees in cases of testacy, and in their heirs in cases of 
intestacy, but shall be subject to the payment of the debts:of the 
deceased persons, except so much of the property so left “as may 
be exempted by law from payment of debts;” but this article does 
not determine the circumstances or conditions which will give the 
exemption, and we are again driven to the laws which declare in 
whose favor the exemptions shall exist, and these, in every instance, 
base the exemption on the status or condition of the recipient of the 
benefit thereby conferred, and not upon the status or condition of 
some former owner. 

The thing is not exempted to the child or widow because it was 
exempted to the father or husband who was the head of the family, 
but because the child or widow was and remains a constituent of 
the family; and when this relation ceases before the death of the 
intestate, there is nothing in reason, nor in the letter or spirit of the 
law, which can give the exemption to one not sustaining sucha 
family relation. 

In so far as the question before us is concerned, the same rules 
applicable to realty apply to personalty exempted from forced sale 
for payment of debts of an estate of a deceased person, but when 
considered with reference to the rights of others than creditors there 
may be substantial differences. 

There is no error in the judgment of the court below and its judg- 
ment is affirmed. 

AFFIRMED. 
[Opinion delivered October 13, 1885.] 
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Wm. E. Pecram er at. v. Giporon Owens. 
(Case No. 1877.) 


1. JuRISDICTION — VENUE— STATUTE CONSTRUED — PROOF FOR REGISTRATION. — 
Suit was brought in Texas by a non-resident plaintiff, against a non-resident 
defendant, both of whom had once been partners, to prove up for record 
(under art. 4354, R. S.) an instrument in writing which on its face certified 
that the defendant had given up to plaintiff all claims which once belonged 
to both, and also all ciaims to land which belonged to both. The firm did 
own lands in Texas, but not situate in the county where the suit was brought. 
On plea to the jurisdiction in the nature of a plea in abatement, calling in 
question the power of the district court to adjudicate upon the subject-mat- 
ter, held: 

(1) The statute in such a case does not fix the venue, and the parties being 
non-residents, having no domicile in Texas, the venue must be determined 
by general rules applicable to the matter, independent of statute. 

(2) The cause of action was not local, but transitory, though the result of 
the action might, on some future contingency, affect the title to land, indi- 
rectly. 

(8) The cause of action was one regarding which jurisdiction could be 
exercised in the district court of any county in which service could be 
obtained on the defendant, or where he might appear and, by making defense, 
waive service. 

(4) The instrument was such as, in so far as it conveyed land, was entitled 
to be admitted to record, if properly authenticated; and the fact that on its 
face it attempted to dispose of choses in action could not affect the right to 
have it recorded as an entirety. 


Arprat from Harrison. Tried below before the Hon. A. J. Booty. 
John T. Pierce and William Steadman, for appellants. 
RR. S. Hightower, for appellee, cited: R. S., arts. 1198, 4331, 4354. 


Stayton, Associate Justice.— This action was brought by the 
appellee against the heirs of W. A. Pegram to prove for record, 
under article 4354, Revised Statutes, an instrument in writing pur- 
porting to have been executed to Gideon Owens by W. A. Pegram, 
which is as follows: 

“GreEnwoop, La., February 4, 1869. 

“This is to certify that I have given G. Owens up all the claims 
belonging to Pegram and Owens. I have also given him up all my 
claims on any lands belonging to said Pegram and Owens, we hav- 
ing settled up the old business in full. W. A. Preram.” 

The parties plaintiff and defendant were all non-residents of this 
state, but it appears that the firm of Pegram & Owens, which 
was composed of W. A. Pegram and Gideon Owens, owned lands 
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in this state, and that they also had demands for money against 
persons here resident, one of which was reduced to judgment, but 
the others were barred by limitation at the time this action was 
commenced. 

None of the lands which had belonged to the firm were situated 
in the county in which this action was brought, but some of the 
persons indebted to it resided there. 

It was urged in the court below, as here, that the district court 
for Harrison county had no jurisdiction to try the cause, for the rea- 
son that all the parties were non-residents of this state, and none of 
the lands situated in Harrison county. 

This objection was overruled, and the cause was tried without a 
jury, resulting in a judgment establishing the instrument for record. 

There was no objection made as to the manner in which the par- 
ties defendant were brought before the court, and, so far as we can 
know from the record, they may have been temporarily within the 
state and here served with process. 

They made defense, and only called in question, by plea in the 
nature of a plea in abatement, the jurisdiction of the district court 
for Harrison county over the subject-matter of the action. 

We do not understand the appellants to deny that some district 
court in this state may legally authenticate the instrument for 
record upon proper proof; and it seems to us that such jurisdiction 
exists; for the instrument, the proper execution of which is the ques- 
tion to be determined, is so intimately connected with real property 
situated here, to which it relates, that it affects or may affect its 
title. 

The courts of no other state could give the relief sought. 

The statute declares that “any person interested under any in- 
strument in writing entitled to be proved for record may institute 
an action in the district court against the proper parties to obtain a 
judgment proving such instrument ” (R. S., 4354), and in the suc- 
ceeding article provides for the registration of such instrument when 
so proved. 

The instrument was informal, and it has been heretofore held that 
in this class of cases the constitution gave to the legislature the 
power to confer jurisdiction upon the courts to give effect to such 
informal instruments upon proper proof of their execution. Consti- 
tution, art. III, sec. 56; Johnson wv. Taylor, 60 Tex., 366. 

The question made in this case is one of venue. 

The statute does not attempt to fix the venue of cases except in 
cases in which the defendant is an inhabitant of this state and here 
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domiciled (R. S., 1198, with its several subdivisions), except as this 
matter may be regulated by the act of March 31, 1885 (General 
Laws, p. 79), which can have no application to this case. 

The statute not declaring the venue in cases of this character, the 
parties being non-resident and having no domicile here, the ques- 
tion of venue must be determined by the general rules applicable to 
the matter in the absence of a statute. 

The present action is not one in which the cause of action is 
classed as local; for the cause of action is not one which could only 
have arisen in a particular place. 1 Chitty’s Pleading, 269. 

Other causes of action are said to be transitory, and we are of the 
opinion that the immediate cause of action in this case is of that 
character, although the result of the action may, in some contin- 
gency in the future, indirectly affect the title to land, which can be 
litigated only where the land is situated, if the defendant insists 
upon his right so to have it. 

In this class of cases we believe the true rule to be, that the cause 
may be tried in any place where servic? can be made on the defend- 
ant, or where he appears and makes defense, thereby waiving service. 
Genin v. Grier, 10 Ohio, 213. 

Whether the instrument, in so far as it purports to transfer claims 
other than for land, could have been properly admitted to record 
under art. 4331, R. S., had the instrument been properly authenti- 
cated, may admit of doubt. Burnham v. Chandler, 15 Tex., 443; 
Johnson v. Brown, 25 Tex. Sup., 127. But be this as it may, the 
instrument, in so far as it concerned land, was such as, if properly 
authenticated, was entitled to be admitted to record. 

If recorded, the entire instrument would have to be recorded, not- 
withstanding the record might have no effect as to claims other than 
claims to land conveyed by the instrument. 

We find no error in the judgment and it is affirmed. 


AFFIRMED. 
[Opinion delivered October 13, 1885.] 





Fannie E. Petnam er av. v. MerissA Murray et AL. 
(Case No. 1875.) 


1, JURISDICTION — ADMINISTRATION — PROBATE MATTERS.— The constitution of 
the state in force in 1872, which conferred on district courts original and ex- 
clusive jurisdiction for the probate of wills, among other enumerated powers, 
expressly gave that to transact all business appertaining to the estates of 
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deceased persons, and to settle, partition and distribute the same. In the 
exercise of such powers the district courts were courts of general jurisdiction, 

2. STATUTES CONSTRUED — ESTATES OF DECEDENTS.— Though the statute in force 
in 1872 provided that property reserved from forced sale by the constitution 
and laws of the state, or its value if there be none such, should form no 
part of the estate of a deceased person when a constituent of the family 
survived (Pasch. Dig., 5487), yet this was so only in the sense that such prop- 
erty constituted no part of the estate subject to the payment of debts. In 
some other respects it stood in the same relation to the estate as did other 
property. 

3. JURISDICTION.— If the district court sitting in probate under the constitution 
of 1869, and the statutes in force, in determining what property of an estate 
was exempt from the payment of debts of the deceased, and to whom it 
was exempt, decreed, after jurisdiction over the estate had properly attached, 
that land not in fact the exclusive property of the deceased was exempt 
from the payment of debts, and vested title thereto formally by decree in 
the surviving widow, that judgment was not void, but, while unreversed, 
vested title as to the heirs, and is not subject to collateral attack. 

4, SAME —JURISDICTION.— In such case the court had power, derived from the 
constitution, to settle the estate, which involved the power to adjust by 
decree the rights of persons claiming as creditors or heirs, and to enforce 
such decree; and this power extended to the entire estate, whether exempt 
from forced sale or not. 

5. JURISDICTION — PROBATE MATTERS.—From the same source the district 
courts in 1872 derived power to distribute the estate of a deceased person, 
which involved the power to determine, not only what should be distrib- 
uted, but also to whom, and if their judgments regarding these things were 
erroneous, they were not therefore void. 

6. SAME — EXEMPT PROPERTY.--- If, in the exercise of its general jurisdiction 
over an estate, the district court decreed, in Jieu of exempt property not 
belonging to the estate, that title to land should be vested in the surviving 
widow, though its decree may have been erroneous, it was conclusive as 
against those interested in the estate, until reversed on appeal or error, or 
set aside by some proceeding having that object in view. 


4 


Arrreat from Henderson. Tried below before the Hon. F. A. 
Williams. 


Faulk & Faulk, for appellants, that the judgment of the district 
court was conclusive until reversed or set aside by direct proceed- 
ing, cited: Murchison v. White, 54 Tex., 78; Guilford v. Love, 49 
Tex., 715; Withers v. Patterson, 27 Tex., 491; Alexander v. Mav- 
erick, 18 Tex., 179; Scott v. Cunningham, 60 Tex., 566; Abney »v. 
Pope, 52 Tex., 293; Mayman v. Reviere, 47 Tex., 357; Terry ». 
Terry, 39 Tex., 311. ' 


Richardson & Jones, for appellees, on the absence of power in 
the court to make the order vesting title, cited; Pas. Dig., 2d vol., 
art. 5487; 60 Tex., 556; 52 Tex., 293; 47 Tex., 357; 39 Tex., 311. 
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Srayron, Assocrate Justice.— This action was brought by the ap- 
pellees, who are the heirs of E. C. Price through his first marriage, 
to recover from persons claiming through the second wife and her 
children by Price three hundred and twenty acres of land claimed 
to have been acquired by Price between the time of the death of 
his first wife and the time of his second marriage, and therefore 
the separate property of Price. 

There is no pretense that the appellees have any interest in the 
land through inheritance from the first wife of Price. 

Price died in 1862, intestate, and administration was had upon his 
estate. Ie left a wife and minor children surviving him, and owned 
two tracts of land, on one of which he resided at the time of his 
death, but on the land in controversy he did not then reside. 

The inventory of the estate shows that the estate owned such 
personal property as was by law exempted to the family, and the 
record shows that personal property was set aside to the family in 
lieu of the vear’s allowance. 

Personal property of the estate was sold, debts collected and 
claims probated against the estate and paid from the funds so aris- 
ing, and it appears that on November 1, 1871, there remained no 
other property of the estate than the two tracts of land and an 
uncollected note on one Rushing. 

The tract of land on which the family resided consisted of one 
hundred and thirty-seven and a half acres, and the title to this was 
perfected pending the administration. From the record before us 
the estate was clearly solvent. 

On July 14, 1871, the surviving widow filed an application in the 
district court then having jurisdiction over the estate, alleging that 
the estate had no title to the one hundred and thirty-seven and a half 
acres of land on which the family resided, and that the entire estate 
was exempt from the payment of debts, and she asked that it be so 
declared and set aside. 

This application was resisted by the administrator, but on March 
13, 1872, on hearing the application, the court adjudged that the 
estate had at all times been insolvent; that the exempted property 
was not on hand at the death of Price; that the widow was the 
sole surviving constituent of the family, and that she was entitled 
to have all the property, then unsold, set apart to her; and there- 
upon, after enumerating the property, the enumeration embracing 
the land in controversy, the decree proceeds as follows: “ And it 
appearing to the court that said promissory note and said land 
are the only effects of said deceased, and that said Sophia Price is 
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the widow and only remaining constituent of the family of said de- 
ceased, and that she is willing to accept said note and land in lieu 
of balance due her on exemptions: It is therefore considered 
by the court that said Sophia Price be and she is hereby invested 
fully in the title to said lands and said promissory note, and said 
administrator is hereby ordered to surrender to her the same, taking 
her receipt or that of her attorney for the same, also the muni- 
ments of title in his possession to said land; and when said admin- 
istrator shall file said receipt in this court, it is ordered that he be 
discharged from his trust as administrator forever, and the clerk of 
this court is ordered to deliver to said Sophia Price a certified copy 
of this order as a muniment of title.” 

This decree was offered in evidence, by the defendants, in support 
of their title derived from Mrs. Sophia Price, and will be conclusive 
of their right if the district court had jurisdiction. 

The court below held that the decree was void for the reason that 
“the law when the order was made gave the court no power to set 
aside in lieu of exempt property, not existing in kind, other property 
of the estate not exempted. but only to make an allowance in 
money to be paid in usual course,” and proceeded to adjudge to the 
appellees the share of the land to which they would be entitled, as 
heirs of Price, considering the land to be his separate estate, and to 
the appellants the share to which they would be entitled through 
the children of the second marriage, without reference to any claim 
the widow or those claiming under her might assert to a life estate 
in one-third of the tract of land. 

No question can arise, in this collateral proceeding, as to the juris- 
diction of the district court over the persons of all interested in the 
estate of Price at the time the decree before referred to was ren- 
dered; and the only question which arises is: Had the court such 
jurisdiction of the subject-matter as empowered it to render the 
decree? If it had, that decree is conclusive of the right of the par- 
ties so long as it stands unreversed and not in some manner set aside; 
for it vests, in terms, title to the land in the vendor of the appel- 
lants. 

That the judgment was erroneous, under the existing facts, need 
not be controverted. Was it void? 

The constitution in force at the time the decree was rendered 
declares that the “district court shall also have original and exclu- 
sive jurisdiction for the probate of wills; for the appointment of 
guardians; for the granting of letters testamentary and of adminis- 
tration; for settling the accounts of executors, administrators and 
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guardians; and for the transaction of all business appertaining to 
the estates of deceased persons, idiots, lunatics and persons of 
unsound mind; and for the settlement, partition and distribution of 
such estates under such rules and regulations as may be prescribed 
by law.” 

Thus did the constitution of 1870 directly confer jurisdiction on 
the district court, and, in addition to enumerated powers, expressly 
conferred jurisdiction to transact all business appertaining to the es- 
tates of deceased persons, and to settle, partition and distribute the 
same. 

The district courts, under that constitution, did not have, in mat- 
ters of probate, only such powers as were conferred by statute, as 
had such courts under the constitution of 1845, but took their juris- 
diction under and from the constitution, and were, within the sphere 
of their action, essentially courts of general jurisdiction, as were 
they even under the constitution last referred to. Alexander v. 
Maverick, 18 Tex., 179; Guilford v. Love, 49 Tex., 715; Murchison ». 
White, 54 Tex., 78. 

The act of August 15, 1870, did not, in many respects, contain 
directions as to mode of procedure so full and complete as did the 
act of March 20, 1848, with its amendments, nor as does the law 
now in force. 

The objects and purposes of administration, however, are the same 
under all the acts, and the jurisdiction of the courts, as conferred at 
different times, was ample to accomplish tke end intended. 

The law in force at the time the decree in question was rendered 
provided that “the property reserved from forced sale by the con- 
stitution and laws of this state, or its value if there be no such prop- 
erty, does not form any part of the estate of a deceased person 
where a constituent of the family survives.” Pasch. Dig., 5487. 

sut this was so only in the sense that it did not constitute any part 

of the estate subject to the payment of debts, and in some other 
respects it stood in the same relation to the estate as did other prop- 
erty. 

Under the statutes, in every estate in which there were debts, a 
question arose as to what property, owned by the deceased during 
his life, was subject to the payment of his debts after his death. 
This question the court would necessarily have the jurisdiction or 
power to determine, and, in making its decision, it would look to 
the statutes which declared that certain kinds of property were ex- 
empt to certain classes of persons or association of persons; and if, 
in deciding, the court held that some article exempted by the stat- 
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ute was not so exempted, and therefore subject to sale for payment 
of debts, would it be contended that its judgment was void? Would 
not the same result follow if the court held that property not exempt 
under the statute was exempt? 

In order to determine whether any particular property belonging 
to an estate should be withdrawn from sale, as exempt property, it 
would not only be necessary to inquire whether the property was 
of such character as to be exempted in a proper case, but it would 
also be necessary to inquire whether the deceased had a family, who 
were its constituents, and whether or not any of them survive. 

Should a judgment, erroneous in any of these respects, be entered, 
it surely would not be void; for having jurisdiction to hear and de- 
termine these questions, however erroneous the decision might be, it 
would not be void. The constitution gave the court power to settle 
the estate, ¢. ¢., to adjust by decree the rights of persons claiming 
as creditors or as heirs, and to enforce such decree; and this power 
extended to the entire estate, whether exempt from forced sale or not. 

It also gave power to distribute an estate, which involved the 
power to determine not only what should be distributed, but also 
to whom, ard if an error in these respects was committed, the judg- 
ment would not for that reason be void. 

In the judgement before us, the court in effect held that the prop- 
erty in controversy was not subject to forced sale for the payment 
of debts, under the existing condition of the estate, and this ques- 
tion it certainly had jurisdiction to determine. 

It is true that ordinarily, when one under a statute is entitled to 
the value of a thing named, that this value should be paid in money, 
for it is by this that value is to be determined; but the statute under 
which the court acted did not so declare, and it was a matter of 
construction upon which, if the court came to a wrong conclusion, the 
law gave a means to correct the error. 

We are of the opinion that, while the judgment was erroneous, and 
therefore might have been avoided by a proper proceeding, it was 
not void, and is conclusive of the question so long as it is not set 
aside by some direct proceeding having that end in view. 

This will lead to a reversal of the judgment, and as the cause was 
tried without a jury the judgment of the court below will be reversed 
and judgment here rendered that the plaintiffs in the court be- 
low take nothing by this action, and that the appellants recover of 
them all costs incurred in this court and in the court below. 

It is so ordered. 

REVERSED AND RENDERED. 
[Opinion delivered October 16, 1885.] 
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Franxirxs Hanks vy. Frorence C. Crossy anp W. T. Crospy. 
(Case No. 1860.) 


1, HOMESTEAD — ADMINISTRATOR — LIMITATION.— Community property, occu- 
pied as a homestead at the time of the husband’s death, was afterwards sold 
by the wife during the minority of their only child; administration was 
taken out on the estate, and more than ten years after, suit was brought by 
the child against the purchaser from her mother. Held, that the only cases 
in which it has been decided that the statute of limitations ran against a 
minor cestui que trust, in favor of a stranger, have been those in which the 
legal title to the property was vested in the trustee. Williams v. Otey, 8 
Humph., 569; Smilie v. Biffle, 2 Barr, 52. On the death of the husband the 
legal title to the homestead vested in the wife and child, and the adminis- 
trator had no right or control over it as part of the assets held by him for 
purposes of administration, Sossaman v. Powell, 21 Tex., 664; O’Docherty 
v. McGloin, 25 Tex., 72. 


Aprrat from Anderson. Tried below before the Hon. F. A. 
Williams. 


The opinion states the case. 


Thos. B. Greenwood, for appellant, cited: Pasch. Dig., art. 4607; 
Thomas v. Brooks, 6 Tex., 372; Gunter v. Fox, 51 Tex., 388; Bur- 
dett v. Haley, 51 Tex., 542; Zacharie v. Waldrom, 56 Tex., 116; 
tindge v. Oliphint, 62 Tex., 682; Darnall v. Adams, 13 B. Mon., 
273; Tyler on Infancy, ete., p. 171. 


No briefs on file for appellees. 


Srayton, Associate Justice.— The property in controversy be- 
longed to the community estate of James and Emeline Cates, who 
were the parents of Mrs. Crosby, she being their only child, and it 
was the homestead of the family at the time of the death of James 
Cates, who died December 5, 1865. 

The appellant claims title through a conveyance made by Emeline 
Cates after the death of her husband, but there are no facts shown 
which would have empowered her to sell the property. 

At the time Mrs. Cates sold the property the appellee was a 
minor, five or six years of age, and she so continued until the time 
of her marriage, which occurred on April 18, 1880. 

The appellant claims title by limitation, and contends that the 
statute of limitation ran against the appellee, notwithstanding her 
minority ; and so, for the reason that administration on the estate 
of James Cates was taken out May 14, 1867, after which time it is 
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claimed that the administrator might have brought suit for the 
property, and that therefore limitation ran against the minor. 

It is not necessary, in this case, to inquire in what cases limita- 
tion will run against a minor, if at all, where the title to the prop- 
erty in controversy is vested in a trustee; for it is too evident, the 
property being the homestead of the family at the time of the death 
of James Cates, that the administrator had no right or control over 
it as a part of the assets held by him for the purposes of administra- 
tion. Sossaman v. Powell, 21 Tex., 664; O’Docherty v. McGloin, 
25 Tex., 72. 

At the death of James Cates, the title to the property vested in 
his wife and child, and was not subject to administration, and the 
administrator had neither the legal title to the property, nor the 
right to control it as assets of the estate. 

Such interest as an administrator has in the property of the 
estate which he represents is only a qualified interest, commensurate 
with his duties properly to administer the assets liable to the pay- 
ment of debts. 

Cases in which it has been held that the statute of limitations 
would run against a minor cestui que trust, in favor of a stranger, 
are cases in which the legal title to the property was vested in the 
trustee. Williams v. Otey, 8 Humpb., 569; Smilie v. Biffle, 2 
Barr, 52. 

No such case is presented by the record before us, and the case of 
Lacy v. Williams, 8 Tex., 188, seems conclusive of the question. 

The appellant having acquired title to one-half of the land, 
through the conveyance made by Mrs. Emeline Cates, the court 
below correctly entered judgment in favor of the appellee for one- 
half of the land, with directions that she be placed in possession of 
the land to hold in common with the appellant. 

There was no prayer for partition. There is no error in the judg- 
ment of which the appellant can complain, and it is affirmed. 


AFFIRMED. 
[Opinion delivered October 13, 1885.] 
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L & G. N. R’y Co. v. Mary Ormonp. 
(Case No. 1850.) 


DAMAGES — NEGLIGENCE.— A passenger on a railway train, after alighting 
from the car which conveyed him to his point of destination, went forward 
to the baggage car after he had reached the platform, and, while engaged in 
assisting the employees of the road in getting out his baggage, was fatally 
injured by the moving of the train. Ina suit for damages brought by the 
widow, for herself and her infant son, held: 

(1) Whether the deceased had a receipt, bill of lading, or check for his 
goods, which rendered it unnecessary for him to go to the baggage car after 
he had been safely delivered at his destination, and whether it was proper, 
under all the circumstances of the case, for him to enter the car containing 
his effects, and see in person to their being unloaded, it was the province of 
the jury to determine. 

(2) What he should have done was what a prudent man would have done 
in the same situation; and what was done, and what should have been 
done, were both questions for the jury. Citing T. & P. R’y Co. v. Murphy, 
46 Tex., 356. 


. NEGLIGENCE.— When one is injured by an act of negligence, that act prox- 


imately contributes to the injury, when without it the injury would not 
have been inflicted. 


. SAME — CHARGE OF COURT.—See statement of case for a charge of the court 


which omits the use of technical language in defining the circumstances 
under which the negligence of the deceased would have prevented a recoy- 
ery if it was the proximate cause of the injury inflicted. 


. SAME — NEGLIGENCE.— When one by accident or misadventure falls upon a 


railway track, without fault on his part, and is then, through the negligence 
of the company’s agents who manage the train, injured, the negligence of 
the company is not excused. 

Verpict — DAMAGES.— The keeper of a railroad section house, whose usual 
earnings had been from fifty-five to one hundred dollars a month, was killed 
by the negligent conduct of the servants of a railway company in running 
one of its trains. In an action by the widow and child, for damages result- 
ing, held: 

(1) That no standard by which to estimate damages for negligently kfil- 
ing a man can be fixed by reference to what he was earning when he died. 
The additional experience and skill which he might acquire in some of the 
years of life of which he was deprived would increase his wages and create 
an element of uncertainty in fixing any arithmetical standard. 

(2) In the absence of any standard, since the size of the verdict did not 
show any evidence of passion or prejudice, the verdict for $12,000 could 
not be pronounced clearly excessive. 


Apprat from Anderson. ‘Tried below before the Hon. F. <A. 


Williams. 


The conflicting testimony, and its amount, contained in the 


lengthy record in this cause, preclude anything but a very general 
statement of it. 


The suit was brought by Mary Ormond, for the benefit of herself 
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and her infant son, John Ormond, against the International & 
Great Northern Railroad Company, and R. § 3. Hayes, who was re- 
ceiver therefor, to recover damages for the death of James Ormond, 
husband of Mary and father of John Ormond. His death was alleged 
to have been proximately caused by the negligence of the servants 
oi the receiver, while decedent was a passenger on a train of the 
defendants. That the receiver transferred to his co-defendant, and 
it (the International & Great Northern Railroad Company) received 
and was possessed of funds, liable to the payment of any judgment 
that might be obtained against it, sufficient to satisfy the same. It 
was agreed that if the receiver was liable, the railroad company 
was bound to pay the judgment. 

R. 8S. Hayes, as receiver, pleaded in defense: 

Ist. That, at the time the injury was inflicted, he was acting as 
receiver, and had since accounted and has been discharged, and has 
no longer any of the property in his custody or control. 

2d. That, at the time of the injury, James Ormond was not a 
passenger, but was acting in the capacity of a fellow-servant with 
those who caused his death, if any one caused it. 

3d. That James Ormond accidentally fell against the engine and 
tender, and such accidental falling caused his death, and that it was 
a misadventure or accident. 

The International & Great Northern Railroad Company adopted 
the plea of R. S. Hayes and both defendants pleaded not guilty. 

Verdict and judgment for Mary Ormond for herself and child for 
$12,000 against the International & Great Northern Railroad Com- 
pany only. 

The evidence showed that the deceased, Ormond, was on the ap- 
pellant’s train by advice, and with a pass from one Cronin, a road- 
master under the receiver, Hayes, and under an agreement with 
Cronin to have him, his wife, infant child and nurse, with baggage 
and furniture, put off at a sectian house near Jacksonville; that 
they were carried beyond their destination, and put out near the 
Jacksonville depot late on the evening of an inclement day, the 
26th December, 1878, when the weather was cold and the ground 
covered with sleet and ice; that Mrs. Ormond was lame and walked 
with difficulty; that Cronin agreed to deliver the freight at the 
section house, which was not done. 

There was evidence tending to show that, at the time of the in- 
jury, the engine was managed by a fireman, and running through 
the streets of a town without signals or sound of danger; that de- 
ceased had no check, or bill of lading, for his baggage; that after 




















I. & G. N. R’y Co. v. Ormonpn. 487 





Statement of the case. 





reaching the place where he must leave the train, he entered the 
baggage car to look after his baggage, to identify and supervise its 
safe delivery; that the car was not on the track where it should 
have been, and was run too fast without the bell being rung or other 
danger signal given; that, under these circumstances, the deceased 
fell or was pushed from the car door when looking after his bag- 
gage, and was run over and killed by the tender and engine being 
backed rapidly by the fireman. 

The evidence showed that the plaintiff and child were wholly de- 
pendent on the deceased for the means of support, and that he was 
a healthy and industrious man, who earned from fifty-five to one 
bundred dollars a month. 

The court, among other things, charged the jury as follows: 

“Tf Ormond, his wife and child, were received upon one of the 
trains under the control of the receiver or his servants, to be car- 
ried to some point, then they were passengers, and would continue 
such at least until they had been carried to their point of destination. 
and had safely alighted from the train upon which they had been 
carried, and in addition to such length of time, if their baggage had 
been received on such train for carriage to the same place, and no 
receipt, bill of lading, check or other like evidence had been deliv- 
ered to him for it; and if it was for this reason proper, under the 
circumstances, for him to go to the car where such baggage was 
stored for the purpose of identifying and claiming his property and 
receiving it from the employees on the train, then he had the right 
to do so subject to rules hereinafter given as to the effect of any 
negligence of which he himself may have been guilty. And he 
would continue to occupy to the receiver the relation of passenger, 
so long as he did nothing more than just indicated, and to aid and 
assist the servants in identifying and removing his own baggage 
from the car to the platform. 

“ But if there were no such facts as just explained to continue the 
relations, he and his family would cease to be passengers when they 
had arrived at the point of their destination and had safely alighted 
from the cars. And if Ormond, after he had safely alighted from 
the train with his family, without the existence of any such facts 
as are above supposed to render it necessary or proper for him to 
do so, went into a box car to aid and assist the men there employed 
in getting out his goods, without the existence of any necessity or 
propriety therefor, and while so assisting was killed, then he made 
himself a fellow-servant for the time being with the conductor, en- 
gineer and fireman on the train; and if, under such circumstances, 
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he was killed through the negligence of some or all of them, no 
recovery could be had therefor.” 

The court, in the charge as to what sort of negligence would 
proximately contribute to the death, gave the following: “If a 
negligent act or omission of his (Ormond’s) so far contributed 
directly and naturally to his death as that but for it Ae would not 
have been killed, then defendant (the railroad company) would be 
entitled to your verdict, though there had been negligence on the 


part of the servants of the receiver.” And refused appellant the 
fourth special charge requested on this subject. The fourth special 
charge requested was as follows: “Gentlemen: If you find that the 
negligence of the employees, in part, proximately contributed to 
cause Mr. Ormond’s injury and death, and that the negligence of 
said Mr. Ormond also proximately contributed thereto, then the 
plaintiff cannot recover in this suit.” 


J. Y. Gooch, for appellant, on the refusal of the court to give the 
charge asked as to the effect of deceased’s proximately contributing 
to his own death, cited: G., H. & S. A. R’y Co. v. Bracken, 59 Tex., 
73; I. & G. N. R. R. Co. vw. Graves, 59 Tex., 331; H. & T. C. R. Co. 
». Richards, 59 Tex., 373; R. R. Co. v. Le Gierse, 51 Tex., 189; R. 
R. Co. v. Randall, 50 Tex., 254; R. R. Co. v. Gorbett, 49 Tex., 573; 
R. R. Co. v. Aspell, 23 Pa. St., 147; Shearman & Red. on Neg., sec. 
25; Wood on Master and Servant, p. 638; Field on Damages, sec. 
24; Pierce on Railroads, p. 298. 

That the verdict was excessive, he cited: H. & T. C. R. R. Co. 
v. Cowser, 57 Tex., 293; March v. Walker, 48 Tex., 375; H. & T. 
C. R. R. Co. v. Ford, 53 Tex., 369. 

That the court erred in not instructing the jury under what circum- 
stances the deceased might enter the baggage car, he cited: R.§S 
art. 1307; R. R. Co. v. Le Gierse, 51 Tex., 204; Thompson’s Carriers 
of Passengers, p. 534, sec. 22. 


=) 


Marsh Glenn and J. J. Word, for appellee, cited: Railroad Co. ¢. 
Gorbett, 49 Tex., 573; Railroad Co. v. Randall, 50 Tex., 260; Whar- 
ton’s Negligence, note 3 (last part), sec. 300; id., secs. 116-127; 
Thompson on Negligence, pp. 1084-5; Railroad Co. v. Parker, 50 
Tex., 330; Brandon v. Manufacturing Co., 51 Tex., 121; Railroad 
Co. v. Miller, 51 Tex., 270; R. S., arts. 2909, 4332; Railroad Co. ». 
Murphy, 46 Tex., 357; 4 Am. L. Rep., 381; Wood’s M. & S., p. 885, 
note 2; Field, Dam.,177; 54 Tex., 621; 61 Tex., 150; Railroad Co. 
v. Kindred, 57 Tex., 491. 
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Rosertson, Associate J ustice.— Whether James Ormond, after he 
had alighted from the car, in which he, his wife, child and nurse had 
been transported from Palestine to Jacksonville, was guilty of any 
negligence in going forward to the box-car containing his household 
effects, is a mixed question of law and fact, and in the clear and 
well arranged charge of the court below was properly submitted to 
the jury. The jury were authorized under the testimony to con- 
clude, as from the verdict they must have done, that Ormond had no 
receipt, bill of lading or check for his goods, and whether it was 
proper, under all the circumstances, for him to go to the car con- 
taining his effects and see in person that they were unloaded, it was 
the province of the jury to determine. What he should have done, 
under the circumstances, is what a prudent man would have done in 
the same situation; and what was done, and what should have been 
done, were both questions for the jury. T. & P. R’y Co. v. Mur- 
phy, 46 Tex., 356. 

The authorities all agree that plaintiff could not recover if the 
negligence of James Ormond proximately contributed to his death. 
This expression does not convey to the unprofessional mind a suffi- 
ciently definite idea. The act of negligence proximately contributes 
to the injury when, without the act of negligence, the injury would 
not have been inflicted. Wood’s Master and Servant, p. 638. 

The court below did not err in the general charge, in submitting 
this issue, in eschewing the technical expression, The charge cor- 
rectly lays down the rule in language intelligible to the jury. 

As much of the special charge quoted in the fifth assignment of 
error as ought have been given was embraced in the general charge. 
The effect of the charge requested was, that if Jas. Ormond’s fall, 
caused “ by accident or misadventure,” contributed to his death, the 
plaintiff could not recover. Without the fall the injury would not 
have occurred. But if he was not at fault in falling, the negligence 
effecting his death is not excused. This is the theory of the general 
charge and is correct. 

The sixth, seventh and eighth assignments of error relate to the 
insufficiency of the evidence to sustain the verdict. The testimony 
is too voluminous to be discussed in much detail. It must suffice to 
say, that there is a conflict of testimony on every material point. 
Whether Jas. Ormond was drunk or sober, and whether he had a 
receipt, bill of lading or check for his goods, were questions perti- 
nent in determining whether he was guilty of negligence in enter- 
ing the car from which he fell; whether the car containing his goods 
Should have been on the main track or the switch; whether the 
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gang-plank should have been used in unloading; whether it was 
prudent to allow the fireman to run the engine back on the switch 
whilst the car on the main track was being unloaded; whether the 
engine was thus run too fast; whether the bell was rung or other 
proper signals given, were all questions upon which there was more 
or less conflict of testimony. The jury have solved these questions 
by a finding, the logical result of which is, that Jas. Ormond was 
properly in the car he fell from, and that the engine and truck, con- 
tact with one of which produced his death, were improperly there 
at all, or there without sufficient warning, or in too rapid motion. 
To sustain these conclusions there is neither such want of evidence 
nor such decided preponderance against them as will justify the 
reversal of the judgment on these assignments of error. 

The appellant does not complain of the charge of the court below 
on the measure of damages, nor does the record disclose any in- 
fluence exciting the jury to passion or prejudice. A former jury in 
the same case rendered a larger verdict and another judge refused 
to disturb it. R’y Co. v. Ormond, 62 Tex., 274. Taking into con- 
sideration the age, life, expectancy and earnings of the deceased at 
the date of his death, an easy calcuiation, such as that suggested by 
appellant’s counsel, would yield a much smaller sum than that 
awarded by the verdict. But the additional experience and skill 
which may have been acquired in some of the years of life he was 
deprived of would increase his wages, and this element of uncer- 
tainty deprives us of the arithmetical standard suggested in appels 
lant’s brief. And in the absence of any standard, where the record 
or the very size of the verdict does not show passion or prejudice, 
we cannot determine that the verdict is clearly excessive. 

Execution is properly awarded in favor of appellee for the whole 
amount of the judgment, but the court ought to have ordered that 
the sheriff should retain one-half of all moneys collected, outside of 
the costs, until a guardian of the estate of John Ormond, a minor, 
has qualified, and should pay over the sum retained tosuch guardian. 
The judgment of the court below will be reformed in this particular, 
and in all else it will be affirmed. 

JUDGMENT REFORMED. 
[Opinion delivered October 16, 1885.] 
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Levi Tuomas v. ALr. QUARLES ET AL. 
(Case No. 1876.) 

1. Partres.— A defendant, in trespass to try title, in possession by virtue of his 
wife’s claim to the property, has no right to suspend proceedings in the cause 
until his wife can be made a co-defendant. His possession by virtue of his 
wife’s claim may be defended without the necessity of making her a party. 
Her rights would not be concluded by the judgment, and the disadvantage 


which might result from her non-joinder as a defendant would affect the 
plaintiff alone. 

2, PRACTICE IN SUPREME COURT.— The failure of the court to make a finding, 
when the case is tried without a jury, upon an issue fairly involved in the 
pleading and evidence, where the complaining party has not requested a find- 
ing upon it, cannot be made a ground of error when urged for the first time 
in the supreme court. 

8. IMPROVEMENTS IN GOOD FAITH.— When, under a plea of improvements made 
upon land in good faith, the defendant fails to show the value of the land, 
without regard to the improvements, and there is no evidence on that point, 
he cannot recover, since his right under the statute is only to recover the dif- 
ference between the value of the land with, and its value without, improve- 
ments. 


Error from Anderson. Tried below before the Hon. F. A. 
Williams. 


Gammage & Gregg, for plaintiff in error, on parties, cited: Pitts 
v. Ennis, 1 Tex., 604; Blair ». Gay, 33 Tex., 157; B. B. 8. Channel 
Co. v, Bruly, 45 Tex., 7; De La Verga v. League, vol. 5, 33 Tex. L. 
Rev., p. 557. 

That the wife was concluded by her long acquiescence in the oc- 
cupancy and assertion of right by the child of a portion of the 
home tract of land, they cited: De Cordova v. Smith, 9 Tex., 129; 
Tiebout v. Millican, 61 Tex., 514; Wait’s Actions and Defenses, 
vol. 6, p. 207, § 17. 

That the homestead cannot be extended against the adverse occu- 
pant, beyond what it was at the death of the head of the family, 
they cited: Rogers v. Ragland, 42 Tex., 422; Hendrix v. Hendrix, 
46 Tex., 6; Slavin v. Wheeler, 61 Tex., 654. 

That the surviving wife could only recover on paying for im- 
provements, they cited: Bond v. Hill, 37 Tex., 627. 


Thos. B. Greenwood, for defendants in error, that the husband 
cannot make a parol gift of a portion of the homestead binding on 
the wife, cited: Const. of 1869, art. 12, General Provisions, sec. 14; 
art. 1003, P. D.; Berry v. Donly, 26 Tex., 746; Cross v. Everts, 28 
Tex , 524; Fitzgeral v. Turner, 43 Tex., 79. 
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Rosertson, Associate Justice.— This was an action of trespass 
to try title to one hundred and sixty acres of land, and the defend. 
ant pleaded that he was in possession of a part of the tract, under 
no claim of his own, but by virtue of a right of his wife under a 
parol gift from her father, and prayed the suit might abate until his 
wife should be made a party by the plaintiff. To this plea an ex- 
ception was properly sustained in the court below. The defendant 
could protect his possession under his wife’s claim as well without 
as he could with her, without jeopardizing her rights by any judg- 
ment that could be recovered against him. Read vw. Allen, 56 Tex., 
182. The only disadvantage of such course is upon the plaintiff, in 
the necessity she may be under of litigating a second time the same 
matters. 

The plaintiff, Cely Quarles, and her first husband, Richard Jasper, 
settled upon the one hundred and sixty acre tract in 1873 asa 
homestead. Their children were all grown, and, with the exception 
of one son, living to themselves. In the summer of 1875 Richard 
Jasper died. Before his death he made a parol gift of a part of the 
tract in the southeast corner to his daughter, the wife of defendant, 
and defendant at once commenced to improve it. The defendant 
says his wife was to have in this part of the tract one-third of the 
whole of it, but the boundaries of this part were not fixed, nor 
was it more definitely identified than as on the east side out of the 
southeast corner. In the fall after the death of Richard Jasper, 
defendant moved his family into a house he had built in the south- 
east corner of the tract, and they continued to reside there from 
that date without interruption until the commencement of this suit 
on January 13, 1885. The improvement he occupied was known as 
the Thomas place, and it was matter of general notoriety that Rich- 
ard Jasper had given to Mrs. Thomas, the wife of defendant, a 
home on that part of the tract. KFrem ‘time to time, since their 
occupancy commenced, the defendant had put in cultivation thirty 
acres of the land and made other permanent and valuable improve- 
ments. The widow of Richard Jasper, who has ever since lived 
upon the tract as her home, in 1879 married Alfred Quarles, and 
some two or three years ago she and the defendant’s family had a 
falling out over a church quarrel, and then for the first time she 
questioned the defendant’s right to occupy the southeast portion of 
the home tract. The improvements he had made were in sight of 
the plaintiff's residence, and while she testifies that she knew noth- 
ing of Mrs. lliomas’ claim of title, it is believed that the fact, if 
deemed an issue in the court below, would have been found the 
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other way. On the other hand, there is nothing in the record to 
show any express concurrence on the part of Mrs. Jasper in the gift 
made by her husband to Mrs. Thomas. That the gift thus made 
was void is not contested by counsel for plaintiff in error. But the 
entire one hundred and sixty acres was community property of 
Richard and Cely Jasper, and Mrs. Thomas was the owner in fee 
of an interest in the land. Manifestly the plaintiffs below could 
recover the exclusive possession only upon the right of homestead 
existing in Mrs. Quarles. Against this homestead right the defend- 
ant urges: 

First, that the demand is stale. The homestead right asserted 
by the plaintiff is the creature of constitutional and statute law. Its 
existence and maintenance depend upon no principle of equitable 
jurisprudence. The equitable defense of stale demand, generally 
applicable only to the assertion of an equity after time has obscured 
its origin, can therefore afford no defense to the purely legal right 
involved in this controversy. 

And second, that the plaintiff had abandoned her homestead claim 
to this part of the one hundred and sixty acre tract. We are con- 
strained to believe that the court below, if requested to find upon this 
issue, would have determined the question in favor of defendant; but 
as there was no such request we cannot reverse the judgment upon this 
ground. The findings of law and fact, where a case is tried without 
a jury, take the place of the charge of the court and verdict, and as 
a judgment for the plaintiff upon a charge and verdict correspond- 
ing to the findings of the court below would not be disturbed, be- 
cause upon another issue not submitted to the jury a different result 
might have obtained, where the court’s failure to submit such 
issue has not been called to its attention by a special charge, so the 
failure of the court to make a finding upon an issue fairly involved 
in the pleading and evidence, where the complaining party has not 
requested a finding upon it, cannot be made a ground of error, in 
effect, for the first time in this court. 

In the court below the defendant pleaded improvements in good 
faith, but on the trial there was no evidence of the value of the land 
Without the improvements, and hence their value and defendant’s 
good faith were not passed upon in the findings. There was proof 
of the value of the improvements made. But the statute does not 
award to the defendant such value, but only the difference between 
the value of the land with, and its value without, the improve- 
ments. The defendant, therefore, in failing to prove the value of 
the land, left the court below without the means of awarding him 
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the benefit of his plea. If the right under which the plaintiff re- 
covered had been such as could only have been enforced in a court 
of equity, she would not have been permitted to recover without 
indemnifying the defendant for his improvements. Story’s Eq., 
vol. 2, sec. 1238. But as already stated, her right and remedy were 
legal, and the defendant could, therefore, only rely upon his stat- 
utory right for such indemnity. If the plaintiff can obtain posses- 
sion under the writ of restitution awarded against defendant, then, 
upon the expiration of plaintiff’s possessory right, on partition of 
the fee defendant may at last get the benefit of his improvements. 

There is no error in the judgment of the court below, and it will 
therefore be affirmed. 

AFFIRMED. 
[Opinion delivered October 23, 1885.] 





H. Taytor er au. v. GRanvittE MERRILL. 
(Case No. 1879.) 


1, CONTRACT — EVIDENCE OF CONSIDERATION.— When no consideration is recited 
in a written contract, the rule at common law permits the consideration to 
be shown by extraneous proof; and such proof may be used to vary the con- 
sideration of which there is a recital. The rule is as well established as that 
other general rule, that parol evidence cannot be resorted to for. the purpose 
of varying or contradicting a written contract. 

2. SAME.— When the whole consideration is not expressed in a written contract, 
parol evidence is admissible to supply the deficiency, but it cannot establish 
a consideration inconsistent with that expressed in the written contract. 
The right to vary or add to the consideration of an instrument by parol is, 
as a general rule, confined to the parties to the contract. 

8. Same.— It is not necessary that allegations of fraud, accident or mistake 
should be made to account for the failure to express the full consideration; 
the right to show it by parol evidence, under the rules above announced, 
exists at common law. Hence, when in a suit on a promissory note, and to 
enforce a lien expressed in it, upon a tract of land for the purchase money 
for which it purported on its face to have been given, it was alleged in the 
answer that the vendor represented falsely to the maker of the note, who 
relied on his representations, that certain specific articles were on the land, 
and which formed part of the consideration, and that certain improvements 
existed on the land, which had in fact never been made, held, that the alle- 
gations were sufficient to let in proof of the real consideration as between 
the original parties to the transaction, or as against a nominal plaintiff 
suing on the notes, if the original vendee was the real beneficiary. Follow- 
ing Robertson v. Guerin, 50 Tex., 317. 

4, VARIANCE.— A deed on its face purported to be executed by A. B. M. and his 

wife, 8. A. M. The certificate of privy acknowledgment before the notary, 

annexed thereto, showed that it had been acknowledged by *‘ A. M., wife of 
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A. B. M.” Ina suit to foreclose a lien reserved in the body of the deed to 
secure the payment of purchase money, the wife being described in the peti- 
tion as 8. A. M., held, that the deed was admissible in evidence, the ap- 
parent variance not being of a character to surprise or mislead the adverse 
party, the original of the deed being in the possession of the defendant. 
Following McClelland v. Smith, 3 Tex., 210. 


Arrrat from Gregg. Tried below before the Hon. Wm. Stead- 
man, Special Judge. 


T. M. Campbell, for appellants, cited: Swain v. Cato, 34 Tex., 
395; Miller v. Brown, 23 Tex., 440; Wynn »v. Flannegan, 25 Tex., 


Jno. M. Duncan, for appellee. 


Wii, Cuter Justice.—This is a suit by Merrill against the 
appellants on five promissory notes, and to enforce a lien reserved 
in these notes upon a tract of land, for the purchase money of which 
they purport to have been given. The appellants, among other 
things, pleaded that the notes did not express the entire considera- 
tion for which they were given; that they were not given for the 
tract of land mentioned in them, only, but also for a large quantity 
of personal property sold by the payees of the notes to the appel- 
lants. ‘They set up representations made by the payees as to the 
quantity of this personal property; and as to the condition of the 
land, the title thereto, the number of acres open for cultivation, 
the state of the fencing, the size and description of the dwelling- 
house, and the number of servants’ houses upon the place, ete. 
They state that these representations were the main inducement to 
the purchase, and that they were false and fraudulent in many 
important respects, which are particularly set forth in the answer. 
Among others, they allege that there was not so much personal 
property on the place, and delivered to the appellants, as had been 
bargained for; and the articles lacking and their value are specific- 
ally stated. They allege that the dwelling-house was much inferior 
to what it had been described to be, and there were less servant 
houses on the place, and the number of acres in cultivation was less, 
and the fences in a worse state of repair, than had been represented. 
These representations and their falsity are charged to have been 
well known to the appellee when the notes were assigned to him; 
and it is further alleged that he paid no consideration for them, and 
that he was but a nominal plaintiff, the notes still being the property 
of the payees. 
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The plea sets up the exact damage suffered by the appellants on 
account of the alleged false representations; and further alleges that 
$2,000 in money was paid by the appellants as part consideration 
for the property, and that this was more than sufficient to pay for 
the quantity received in the condition it then was. A cancellation 
of the notes and for costs, etc., was prayed for. The plaintiff below 
filed several exceptions to this answer, and among others the fol- 
lowing: The notes are given for the purchase money of land, and 
the answer seeks to vary such consideration by setting up that a lot 
of personal property was also a part of the property conveyed. 

It sets up a different contract from that sued upon and claims 
damage for a breach thereof. 

These, exceptions were sustained, and judgment having gone for 
the plaintiff, the action of the court upon the exceptions is made 
the subject of one of the assignments of error. 

The ground upon which this ruling is sought to be sustained is 
this: The answer sets up a different consideration from that ex- 
pressed in the deed, and then seeks to show a failure thereof, with- 
out any allegation that, because of fraud, accident or mistake, the 
true consideration was not expressed in the notes and deed. 

What the answer did seek to do was to show that the note and 
deed did not express the entire consideration for which the note 
were given. It is a well settled rule at common law, that where no 
consideration is recited in a written contract one may be shown by 
extraneous proof; and, moreover, that such proof may be used to 
vary the consideration of which there is a recital. 2 Wharton on Ev.,, 
§ 1044, and authorities cited: Hitz v. Nat. Bank, 111 U. 8., 725. 

Whether this be an exception to the rule that parol evidence is 
not admissible to vary or contradict a written contract, or in con- 
sonance with it, the principle is as well established as the rule itself. 
It has met with various applications, and, among others, that when 
the whole consideration is not expressed, in such case parol evi- 
dence is admitted to supply thedeficiency. 1 Green]. on Ev., § 285; 
2 Wharton, § 1044. The only qualification of this rule is that the 
consideration proved by extraneous evidence should not be incon- 
sistent with that expressed in the deed. 1 Greenl. on Ev., § 285. 

This right to vary or add to the consideration of an instrument 
is, as a general rule, confined to the parties to the contract. 2 Whar- 
ton on Ev., § 1044. 

It follows as a matter of course, that a consideration thus estab- 
lished by parol evidence may be attacked, in like manner, as if it 
were included in the instrument itself. Wharton, wt supra. 
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This principle of allowing extraneous proof of a different or ad- 
ditional consideration is not founded upon any right, such as is 
enforced in courts of equity, to have an instrument reformed when, 
through fraud, accident or mistake, it does not state truly the con- 
tract of the parties. It is a common law rule, and enforced in courts 
having common law jurisdiction. In the present case, we think 
no allegation of fraud, accident or mistake was necessary to be 
made. The answer, coo, sought only to establish a consideration in 
addition to the one recited in the written instruments evidencing 
the transaction; and then to show that this consideration had in 
part failed as well as that which appeared in the writings. This, we 
have seen, can be done between the parties to the contract; and 
the plea alleged that the plaintiff below was not only an assignee of 
the notes without consideration, and had full notice of the frauds 
committed in the sale of the land and other property, but that he was 
a mere nominal party to the suit, made such for the purpose of de- 
feating these defenses of the appellants against the payees of the 
notes, the real plaintiffs in the cause. We think the plea was a 
good one as against the foregoing exceptions of the appellee, and 
that they should have been overruled. [Robertson v. Guerin, 50 
Tex., 317. 

During the trial the plaintiff offered in evidence the deed for the 
land. It purported to be made by A. B. Merrill and S. A. Merrill, 
his wife. These are the payees of tue notes. But the deed was 
signed by A. b. Merrill and A. Merrill, and the privy acknowledg- 
ment before the notary was by A. Merrill, wife of A. B. Merrill. 
The defendants objected to the deed because there was a variance 
in the name of oné of the signatures thereto between the deed and 
the notes and allegations of the petition, the latter averring that 
the deed was made by 8. A. Merrill. This objection was overruled 
and is made the subject of a bill of exceptions and an assignment 
of error. In this we think there was no error. The deed was.-suf- 
ficiently identified as the deed of A. B. Merrill and his wife,;.and, 
taken in connection with the acknowledgment before the notary, 
shows that the person described in the notes and body of the deed 
was the same person who signed the deed, with one different initial 
letter to her name. This court disregards such apparent variances 
when they have not misled or surprised the adverse party; and the 
defendants in this case could not possibly have been surprised or 
misled by the introduction of a copy of the deed under which they 
claimed title, and the original of which was in their possession. 
McClelland v. Smith, 8 Tex., 210; Wiebush v. Taylor, 5 Tex. L. 
VoL, LXIV — 32 
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Rev., 287. 
tions to the amended answer of defendants, the judgment must be 
reversed and the cause remanded. 


3ut for the error of the court in sustaining the excep- 


by appellants relate to the same subject-matter. They complain that 


REVERSED AND REMANDED. 


[Opinion delivered October 16, 1885.] 





Macere S. Repprna et at. v. Joun H. Boynp et at. 


(Case No. 1861.) 


1, COMMUNITY PROPERTY — EXEMPTION — EXEcUTOR.— A wife died leaving com- 


munity property, and her husband married again; at his death he left an 
insolvent and exempt estate, which, with the community estate of himself 
and his first wife, was put into the hands of an executor. The executor 
used part of this community estate to pay debts contracted by the deceased 
husband after the death of his first wife. Held: 

(1) That the misapplied money should be charged to the husband's portion 
of the community estate. The executor held the joint property of two per-., 
sons; if he paid out of the community property of the first marriage, sepa- 
rate debts of the husband, then, in dividing the remainder betaveen the heirs 
of the husband and the heirs of the first wife, the share of the latter could 
not be decreased by such payments. It makes no difference that there 
would not be left in the husband's estate sufficient to make an allowance in 
lieu of exempt property. That allowance must be raised from the estate of 
the decedent. R. S., tithe XXXVII, ch. 18. 

(2) That though the executor paid debts over which the exemptions had 
priority, they were chargeable upon the same interest and estate from 
which the exemptions were to be taken; they could in no event become a 
charge upon the community estate of the first wife. 

(3) That recovery for the misappropriation must be had against the 
executor. 


Error from Anderson. Tried below before the Hon. F. A. 


Williams. 


The opinion states the facts. 


Thos. B. Greenwood, for plaintiffs in error, cited: R. S., arts. 1817 


and 1993; Runnels v. Runnels, 27 Tex., 516; Reeves v. Petty, 44 
Tex., 250; Green v. Crow, 17 Tex., 180; Carter v. Randolph, 47 
Tex., 376; Clift v. Kaufman, 60 Tex., 64; Wheatley v. Griffin, id. 
209; Porter v. Sweeney, 61 Tex., 213. 


No briefs on file for appellees. 


Wii, Cuter Justice.— The three assignments of error relied on 
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the court below erroneously adjudged the insolvent and exempt 
estate of I. D. Chambers to be subject to a charge of $504.82 of 
money collected by his executor belonging to the community estate 
of Chambers and his first wife, which money was used in paying 
Chambers’ debts. It clearly appears from the evidence, and the 
district judge so found, that all the property received by Boyd in 
his capacity of executor, with the exception of a very small amount, 
was of the community estate of Chambers and his first wife. He 
used the money thus received in the payment of various debts due 
from Chambers at the time of his death; expenses of administra- 
tion, taxes, and repairs upon property, and sums necessary for the 
maintenance and support of the widow and minors of the family. 
It sufficiently appears that all the debts due by Chambers at the 
time of his death had accrued subsequently to the dissolution of his 
first marriage. These, therefore, are not chargeable against the 
community interest of his first wife, Mrs. S. P. Chambers. This 
interest descended to her children subject only to the community 
debts of that marriage. Of course it was also chargeable with ex- 
penses subsequently incurred in its preservation, safe keeping and 
administration. These, so far as they appeared in evidence, the 
court allowed, and we do not understand that any objection is made 
to its action in this respect. The only contention of the appellants 
seems to be that the money of Mrs. S. P. Chambers’ estate, misap- 
plied in payment of the debts of Chambers accruing in his life- 
time, should be charged to her community estate as well as to that 
of her husband. That Chambers’ estate being insolvent, the ex- 
emptions allowed by law to his widow of the second marriage and 
to his children must come out of the community estate of himself 
and his first wife, before the heirs of that wife can claim any portion 
of her community estate. This position is obviously incorrect. The 
executor held in his possession the joint property of two different 
persons. Out of that property he had paid some of the separate 
debts of one of the joint owners. Upon the plainest principles of 
equity, when making a settlement with the owners of the property, 
he must deduct from the share of the one whose debts he had paid, 
the amount used for that purpose. The other must receive his 
interest without any deduction on account of such payment. 

This was the principle upon which the court acted in this case. 
3oyd had in possession the community property of the first mar- 
riage. Out of it he paid the separate debts of the husband. When 
he comes to divide the remainder between the heirs of the husband 
and the heirs of the first wife, the court compels him to pay over to 
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the latter their interest unaffected by any payments made for the 
benefit of the husband. It is of no importance that there will not 
be left in the estate of Chambers, the husband, sufficient to pay 
an allowance in lieu of exempt property. That allowance must 
be raised from the estate of the decedent. RK. S., title AXXVII, 
ch. 18. If there is not enough in the estate to provide such an allow- 
ance for the widow and children, the balance cannot be taken 
from another estate. The community interest of the wife does 
not contribute towards it, though there be no other children besides 
the heirs to that interest; much less can it be taxed with an allow- 
ance to the widow and child of a subsequent marriage. 

It is trne that Boyd, in making the payments, misapplied the funds 
in his hands. He paid debts over which the exemptions had prior- 
ity; but they were debts chargeable upon the same interest and 
estate from which the exemptions were to be taken.. They could 
in no event have been a charge upon the community estate of the 
first wife. Holding, as he did, joint funds intended for the payment 
of separate charges against each of its owners, out of his share, in 
a certain order of priority, and having misapplied the funds so far 
as to pay debts against one joint owner which should*have been 
postponed to others having preference over them, the share of the 
other owner cannot be made to bear any portion of the loss caused 
by the misapplication. The share of the latter must remain intact, 
and the party whose interest has been misappropriated will have his 
recourse against the trustee for the loss thereby sustained by him. 

This is the effect of the judgment beiow, and we see no error in 
it of which the appellants can complain, and it is aflirmed. 


, AFFIRMED. 
[Opinion delivered October 16, 1885.] 





Wma. P. Owens v. Tue Srare ex rev. R. C. Jennetr. 


(Case No. 1870.) 


65 36 ELECTION — OFFICE — EVIDENCE.—In a contest involving the right to an 
office, when the official returns are attacked as not showing the true result of 
an election, held: 

(1) The ballots are prima facie evidence of the result of the election. 

(2) In a proper case the ballot-boxes may be opened and the tickets 
counted to rebut the presumption in favor of the returns; but in case of dis- 
agreement between the returns and the ballots, the latter must prevail, as 
the best evidence of the will of voters, 
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(8) in order to allow the ballots to prevail as against the returns, it must 
appear that they have been preserved by the proper officers as required by 
law, and have not been exposed to the reach of unauthorized persons, so as 
to afford reasonable probability of having been changed or tampered with. 
Following Hudson v. Solomon, 19 Kans., 177; People v. Livingston, 79 N. 
Y., 279, and State v. Owens, 63 Tex., 261. 

Same.— Hence, on the trial of the right to an office, it is proper for the jury 
to base their estimate of the result of an election on the official returns, 
when satisfied by evidence that the ballot-boxes have been tampered with, 
after the official count, and by the ballots, when there is no satisfactory evi- 
dence of such interference with the ballot-box. 

3. JURY TRIAL.— When, during the progress of a trial, bystanders greet with 
applause whatever is favorable to some one of.the litigants, and this con- 
duct continues from time to time unchecked until the trial is concluded, 
and the verdict is in favor of the party for whom such sympathy was 
shown, the judgment rendered on such a verdict will be reversed. if from 
the whole case it appears that the verdict may have been influenced by such 
demonstrations, Such conduct by bystanders is a contempt of court of the 
most serious character, tending, as it does, to pervert the course of justice, 
and should be suppressed, if need be, by the strong arm of the law; if that 
be inadequate, then the trial of the cause should be stopped until a fair trial 
can be had. 


r© 


4, Same.— When, on the trial of a cause involving the right to an office, the 
jury manifestly based their verdict on the official returns frog one 
ward-bok of a city, and excluded another, when the propriety of recogniz- 
ing either depended on substantially the same testimony before them, and 
the verdict was in favor of the party for whom bystanders showed their 
sympathy by applause from time to time during the trial, held, that no mat- 
ter how conscientious the jury may have endeavored to act, the fact that 
they may have been influenced by such conduct of bystanders required a 
reversal of the judgment based on such a verdict. 

5. ELECTION — EVIDENCE — PLEADING.—In a contest for an office, a charge 
that the ballots cast at an election were not fairly and correctly counted, 
tallied and returned,is determined by an inspection of the ballots themselves, 
and comparing them with the returns, and does not authorize evidence that 
a ballot found in the box was not actually voted. It may be shown, under 
such a state of pleading, that an elector voted for.a different candidate from 
one whose name appeared on his ballot, in order to show that the ballot had 
been tampered with, but the jury should be instructed that the evidence 
was not admissible to contradict the ballot. 

6. Same.— When the issue was whether the votes cast at an election were fairly 
and correctly counted, tallied and returned, if the jury should find that the 
ballot-boxes had not been tampered with after the returns were made, but 
before, then they should base their verdict on a count of the genuine votes 
in the boxes and by giving to the party defrauded the votes of which he 
had been deprived by such unauthorized alterations. 

7, ELECTION TICKETS —STATUTE CONSTRUED.— The prohibition in the statute 
against using any ticket at a popular election on which appears a picture, 

sign, vignette stamp, mark or device, is not violated by printing on such 

tickets, voted at a general election at which presidential electors are chosen, 
the names of popular candidates for president and vice-president, and the 
counties in which presidential electors reside. 
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8. CONSTRUCTION OF STATUTES.— All statutes tending to limit the exercise of 
the elective franchise by the citizen should be liberally construed in his 
favor; and unless a ticket comes within the letter of the prohibition against 
a particular kind of ticket, it should be counted, if the party is entitled to 
vote. 

9. ELECTION — EvIDENcE.— A party to a suit involving the right to an office 
may, under proper allegations, show by the testimony of a voter that the 
ballot accredited to him does not reveal the truth as to his vote, but that he 
voted for one whose name does not appear on his ticket. But a charge of 
fraud or error in the count alone does not authorize the vote, as it appears, 
to be set aside, and the vote as actually cast counted. 


Aprgeat from Galveston. Tried below before the Hon. W. H. 
Stewart. 

The facts, so far as necessary to an understanding of the case to 
which the principles announced apply, will be found, in the main, 
contained in the opinion. The litigants were rival candidates for 
the office of sheriff of Galveston county at the general election of 
November 4, 1884. The official returns showed that Owens received 
2,025 and Jennett 1,985 votes for sheriff at that election. Jennett 
charged in effect that the ballots cast at certain wards were falsely 
and fraudulently counted, tallied and returned, to his prejudice, ete. 

Answer, denial, and that errors and mistakes in respect to the 
manner of counting the ballots were made against respondent in 
certain precincts named. Also, that a large number of illegal ballots 
were cast and counted for relator; ballots containing other matter 
printed thereon than allowed by statute and in violation of the 
saine, as referred to in the opinion. ° 

Relator excepted to this answer, and the court sustained the ex- 
ception to all that matter of defense predicated on illegal votes cast, 
as shown by exhibits. Respondent then filed a trial answer. 

Verdict and judgment for the relator for the office. 


Wheeler & Rhodes, for appellant, cited: Cooley on Const. Lim. 
(4th ed.), 770 [*612]; McCrary, sec. 440, p. 373. On the illegality 
of the ballots, because they exhibited printed thereon the candidates’ 
names for president and vice-president, they cited: Art. XII 
(amendment), Const. of U. S.; 1 Kent’s Comm. (3d ed.), p. 293 (275). 


MeLamore & Campbell, also for appellant, on- the proposition that 
the court erred in permitting the ballots to be counted as against the 
returns of election, under the circumstances showing that the ballot- 
boxes had been tampered with as referred to in the opinion, cited: 
Arts. 1317, 1702, R. S.; the opinion on former appeal of this 
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case; McCrary on Elections, secs. 277, 288, 366; Hudson vw. Sol- 
omon, 19 Kan., 186; Cooley on Const. Lie: p. 625; Howerton »v. 
Holt, 23 Tex., 60, 61; T. & P. R. Co. v. Murphy, 46 Tex., 366, 
367; and Heldt ». Webster, 60 Tex., 209. 


Finley & Tose, for appellee, that the evidence was admissible to 
show that the ballots were not the genuine ballots of the voters, as 
deposited by them, cited: Jennett v. Owens, Galveston Term, 1885; 
People v. Thatcher, 55 N. Y., 525; 14 Am. Rep., 320; People v. 
Pease, 27 N. Y., 45; Newton ». Newell, 26 Minn., 529; 6 N. W. 
Rep., 346; Hudson v. Solomon, 19 Kans., 177. 

That the charge of the court was correct, they cited: People v. 
Thatcher, 55 N. Y.,525; 14 Am. Rep., 320; People v. Pease, 27 N. 
Y., 45; Newton wv. Newell, 26 Minn., 529; 6 N. W. Rep., 346; City 
of Galveston o. Morton, 58 Tex., 415; Merriwether v. Dixon, 28 
Tex., 19 

That the unnecessary matter printed on the ballots did not invali- 
date them, they cited: McCrary on Elec., par. 403, 404, 405, and au- 
thorities cited; Kirk v. Rhoads, 46 Cal., 398; Texas General Laws 
1879, p. 120; Druliner v. State, 29 Ind., 308; Napier v. Mahow, 35 
Ind., 275; Wyman vw. Leomon, 51 Cal., 273. 

That the court committed no error in permitting voters to testify 
concerning their rn they cited: People ». en 55 N. Y., 
525; 14 Am. Rep., 320; People v. Pease, 27 N. Y., 45; Newton »v. 
Newell, 26 ‘len suse Jennett v. Owens, Dachier Term, 1885; 
Hudson v. Solomon, 19 Kans., 177; McKinney ». O'Connor, 26 
Tex., 5. 


Wir, Curer Justice.— Upon a former appeal taken in this case 
by the relator we held that he had the right, under the allegations 
of his pleadings, to controvert the returns of the election for sheriff 
of Galveston county, alleged by him to have been fraudulently 
made, and to show the true state of the vote by the ballots them- 
selves. State cx rel. Jennett v. Owens, 63 Tex., 261. The court 
below having denied him this privilege, its judgment was reversed 
and the cause remanded; and a trial was had which resulted in a 
judgment for the relator. The issues upon which the parties went 
to the jury, so far as it is necessary to state them for the purposes of 
the present appeal, were briefly as follows: The relator rested his case 
upon his charges of fraud in the conduct and returns of the polls of 
the Eleventh, Twelfth and Fifth wards of the city of Galveston; 
the defendants, denying these allegations, charged errors and mistakes 
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in the First, Second, Third, Fourth, Seventh, Eighth, Ninth and 
Tenth wards. 

Each party alleged the difference between the returns and the 
true state of the ballot, showing the loss that he sustained in each 
of these wards by the improper count and return of the presiding 
officer. 

The result of the trial was a verdict and judgment for the relator, 
from which judgment the defendant takes this appeal. 

During the progress of the trial, the official returns of all the 
precincts of Galveston county were counted; and the ballot-boxes 
of the twelve precincts in the city of Galveston were opened, and 
the tickets found in them were also estimated, so far as the vote for 
sheriff was concerned. 

According to the official returns, Owens was elected by forty 
votes; and, according to the ballots found in the city boxes, taken 
in connection with the official returns from the country precincts, 
he was elected by twenty-nine votes. It is clear, therefore, that the 
jury could not have found their verdict, upon either of the above 
methods of ascertaining the ballots cast for the respective parties. 
They must have reached their verdict, under the evidence, by count- 
ing for Jennett the ballots of persons who testified that they had 
voted for Jennett, but that his name had been erased from their 
tickets, or they must have taken into their estimate the official re- 
turns of some of the precincts, and their own count of the ballots 
found in the other boxes. 

It is claimed by the appellee’s counsel that they pursued the lat- 
ter course, and adopted the official returns of the Third, Sixth, 
Seventh and Twelfth wards of the city, and their own estimate by 
actual count of the ballots found in the other city boxes. This 
would give Jennett a majority of one hundred and thirty-nine votes, 
and the finding of the jury must be sustained, if sanctioned by the 
evidence and the charge of the court. 

The sole ground upon which it is contended that the official re- 
turns of the Third, Sixth, Seventh and Twelfth wards must be cor- 
rected is, that the proof shows that they were tampered with 
between the time the votes were counted and the poll lists made up, 
and the time when they were offered in evidence. It is claimed 
that the ballots themselves must prevail as dgainst the official re- 
turns in the Eleventh ward, because there was no proof, to the satis- 
faction of the jury, that there was any tampering so far as that box 
was concerned. ; 

We consider the following principles well settled: 1. That the 
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returns are prima facie evidence of the result of an election. 2. 
That in a proper case the ballot-boxes may be opened and the tick- 
ets counted to rebut the presumption in favor of the returns; and 
in case of a disagreement between the returns and the ballots, the 
latter must prevail as the best evidence of the will of voters. 3. 
That in order to allow the ballots to prevail as against the returns, 
it must appear that they have been preserved by the proper officers 
as required by law, and have not been exposed to the reach of un- 
authorized persons so as to afford a reasonable probability of having 
been changed or tampered with. Hudson ». Solomon, 19 Kans., 
177; People v. Livingston, 79 N. Y., 279; State v. Owens, 63 Tex., 
261. 

Hence it was proper for the jury to estimate by the returns, when 
the proof showed that the boxes had been tampered with after the 
vote had been finally counted, and by the ballots when there was no 
satisfactory proof to this effect. 

The proof as to tampering with the returns is in most respects 
substantially the same as to the Third, Sixth, Seventh and Twelfth 
boxes, which are those in which it is claimed the official returns 
were received as evidence by the jury. This proof is briefly as fol- 
lows: The presiding officers stated that when the count was finished 
they tied taye around the boxes and sealed them with wax; when 
produced before the jury the seal was preserved but the tape was 
gone. They testified that they placed copies of the poll and tally 
lists in the boxes with the ballots, but when opened these lists were 
not to be found in the boxes. Some of these boxes were kept in 
the houses of these presiding officers between the time they were 
sealed up and the time they were delivered to the county clerk; 
some were left under beds, and one in a wardrobe during the absence 
from home of the officer. After coming to the hands of the clerk 
they were placed in one of the rooms of his office for a few days 
and then transferred to the vault for safe keeping. Whilst in the 
office they seem to have been protected by the presence of one of 
the deputies in the day-time, and at night by locks and fastenings 
to the doors and windows. 

The clerk said they showed no signs of being tampered with 
whilst in this room of his office. He seems to have guarded them 
against interference whilst in the vault by keeping all the keys of 
the vault in the possession of himself and deputies, with the excep- 
tion of one, which was for a short time kept by the janitor. When 
the boxes were opened there were found in some of them tickets 
from which the names of all the candidates for sheriff had been 
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scratched, and some from which none of these names had been 
erased. The officers presiding over these boxes testified that either 
none or a smaller number of such tickets than appeared in the box 
were there when the ballots were counted. Some of the voters to 
whom these tickets were accredited on the poll list testified that 
they were not in the same condition as when deposited in the ballot- 
box by them. Other persons who had voted at one or the other of 
these four boxes swear that their tickets were not, in other respects, 
the same as when they made them out and voted. ‘The officers of 
the election generally stated that it was fairly conducted. This is 
substantially the evidence upon which it is claimed the jury gave, 
in the above four wards, a preference to the returns over the ballots 
themselves. 

As to the box of the eleventh precinct, in which, it is claimed, the 
jury counted the ballots and not the returns, the evidence of tam- 
pering is about the same. It was shown that the box was sealed 
with wax and tied with tape. When presented to the jury no tape 
was found, and the impress upen the seal was different from that 
placed there by the officers. Two of the judges of the election 
stated that a poll and tally list was put in the box before it was 
sealed. It is true that the other judge stated to the contrary; but 
a similar conflict occurred between the testimony of a judge anda 
clerk of the Third ward. The jury found neither poll nor tally list 
in the box. The presiding officer kept the box for a long time 
under his bed at home, and during a large portion of that time he 
himself was absent. When he sealed the box he wrote his name 
upon a piece of paper and pasted it over the entrance to the box. 
His name, when exhibited at the trial, appeared to him in some re- 
spects different from his signature as always written by himself. 
The box itself could not be identified by the officers as the same in 
appearance with that delivered to the county clerk. It had been 
kept in the clerk’s office and the vault in the same manner as the 
other boxes. Upon opening it and calling witnesses to identify 
their ballots, it was shown by each of eight different voters at the 
box that the ticket accredited to him by the poll lists was not in all 
respects the ticket deposited in the box as his vote. In some the 
vote for district attorney, in others that for treasurer, in another 
that for tax collector, in another that for senator, in another that 
for district clerk, and in another that for sheriff, appeared to have 
been altered. The only difference in the proof as to the tampering 
with this box and the others,consisted in the fact that no tickets in 
the Eleventh ward box were shown to contain the names of all the 
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candidates for sheriff upon them, nor were there any from which 
the names of all these candidates had been erased. The alterations 
in the other boxes were made by changing the vote for sheriff, 
whereas, in the Eleventh box, but one vote with this alteration was 
shown, whilst the most of them were changed as to other officers. 

On the other hand, the strong proof of tampering, afforded by 
the change made in the impress upon the wax, which was intro- 
duced as to the Eleventh ward box, was not shown in reference to 
the box of either the Third, Sixth, Seventh or Twelfth ward. 

The question submitted to the jury by the charge was: Have any 
of the boxes been tampered with by any alteration of the votes 
originally deposited in them? If so, they were directed to count the 
official returns of that box. The opportunities to alter the ballots 
in the Eleventh ward box were as favorable as in the case of any of 
the wards. Alterations did take place. It matters not that they 
were, in some respects, of a different character. They as fully 
showed the presence of an unauthorized person; that the ballot-box 
had been befouled by the touch of impure hands, and could not be 
relied on as evidence of the will of the citizens of the Eleventh ward. 
Nor is it important that several of the voters of this ward found 
their tickets unchanged. The same thing was proved as to other 
wards. This fact could doubtless have been shown as to a large 
number of voters at each box, as the person who tampered with the 
votes would hardly have found it necessary to change every ballot 
in a box to effect his object. As almost identically the same proof 
as to tampering was made in reference to the five boxes we have 
been considering, we are at a loss to determine how it was possible 
for the jury to find differently as to the Eleventh from what it did 
as to the other four boxes. This leads us to consider other circum- 
stances, besides those developed in evidence, which occurred during 
the trial. 

It was shown that a large number of persons attended the trial 
during the whole time that it was in progress. That whenever any- 
thing favorable to the relator occurred they greeted it with bursts 
of applause. That the court checked these demonstrations from 
time to time, but they were renewed as often as similar occasions 
called them forth, and they do not seem to have been effectually 
and finally quelled till the trial was over. It is asad, if not a humili- 
ating, thought that such unbecoming conduct in a court of justice 
could not have been effectually and permanently stopped upon its 
first demonstration. The district courts are armed with full power to 
punish contempts. This was a contempt of court of the most serious 
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character, calculated as it was to control the verdict of the jury by 
outside influences. The court would have been justified in using the 
strong arm of the law to suppress this conduct; or, if these failed, in 
stopping the trial of the cause until it was fully assured there would 
be no further demonstrations of the kind. As this was not done, 
there is nothing left for us but to apply the rule universally enforced 
in this court when the jury may have been influenced in giving an 
incorrect verdict by passion or prejudice caused by the misconduet 
of others. We have, in such cases, constantly reversed the judgment 
and ordered a new trial. This is a proper case for the enforcement 
of that rule. 

The applause may not have influenced the jury, and perhaps did 
not, but as it had a tendency so to do, and the jury have ad- 
mitted one box and excluded others upon substantially the same 
testimony, there is a probability that their finding may have been 
affected in some measure by the applause, however conscientiously 
they may have attempted to act, in making up their verdict. C. T, 
& N. W. R’y Co. v. Hancock, Austin Term, 1885. 

Put it may be that the jury arrived at their verdict by a different 
process. They may have counted the tickets shown to have been 
genuine, and have given to Jennett all such ballots as were proved 
to have been originally cast for him, and to have been altered after 
they were deposited in the box. If they did this they were still in 
error. There is no doubt of the right of a party to a contest for 
office to show by the testimony of a voter that the ballot accredited 
to him does not speak the truth as to his vote; but that he voted 
for persons other and different from those whose names appear 
upon his ticket. This seems to be generally conceded where the 
voter is willing to give the testimony, and there is no question of 
that kind in the present case. People v. Pease, 27 N. Y., 45; State 
v. Olin, 23 Wis., 309; People v. Cicott, 16 Mich., 283; 23 Wis., 422. 

jut to authorize the introduction of such testimony there should 
be allegations corresponding with the proof offered. A charge 
that the ballots were not fairly and correctly counted, tallied and 
returned would not admit of the testimony. That charge raises a 
question as between the returns and the ballots actually found in the 
box. This question is determined by an inspection of the ballots 
themselves, and comparing them with the returns. The officers of 
the election count the ballots as they find them in the box. They 
are not authorized to call up a voter, and take his statement to show 
that he voted differently from what his ticket shows, and count his 
vote according to his statement and in opposition to the ticket. A 
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charge of fraud or error in the count does not therefore reach the 
case of a ballot not actually voted, and authorize it to be set aside, 
and the true vote counted. 

When the relator offered to prove that certain persons voting at 
precincts 3,6, 7 and 12 had voted for different candidates from those 
whose names appeared upon their tickets, the defendant objected to 
their introduction either for the purpose of contradicting the ballots 
or for showing that they had been tampered with. The court 
properly overruled the objection, as they were admissible for the 
latter purpose; but he should have stated tothe jury that they could 
not be received under the pleadings to contradict the ballot. The 
charge did not cure this omission. If the jury had concluded that 
the boxes had not been tampered with afer the returns were made, 
but Lefore, if at all, then they would have found their verdict by 
counting the genuine votes in the boxes, and also by estimating for 
Jennett those of which he had been deprived by the alterations. 

This finding would have been unauthorized by the pleadings, and 
as it most probably occurred if the jury did not arrive at their 
verdict as we have just indicated, their finding cannot be supported 
under the evidence in the cause. 

The amended answer of defendant sets up that many of the 
ballots cast for Jennett were illegal, some because they were headed 
election ticket; others because the names of the candidates for presi- 
dent and vice-president, and the counties where the presidential 
electors resided, were printed upon them. The court sustained a 
demurrer to that portion of the answer, and this ruling is made the 
subject of an assignment of error. We do not think that these 
tickets come within the prohibition of our statute. The words 
printed upon the tickets are neither a picture, sign, vignette or stamp 
mark, nor are they, properly speaking, a device. By that word the 
statute evidently intended some figure, mark, ornament, emblem or 
cipher, which would distinguish the ticket from other tickets cast in 
the election. It intended to secure the secrecy of the ballot, and to 
preserve the voter from undue influence or restraint in exercising 
the right of suffrage. All statutes tending to limit the citizen in 
his exercise of this right should be liberally construed in his favor. 

Unless the ticket comes within the letter of the prohibition it 
should be counted. We do not feel disposed to extend the meaning 
of the word device beyond its literal signification. This will not in- 
clude the residences of the candidates, for that may be stated for their 
better identification. It will not include the names of the candi- 
dates for president and vice-president, for they are indirectly sup- 
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ported by voting for the electors. The words election ticket, printed 
on the inside, folded as the ballots usually are, furnishes no means 
of distinguishing the ballot from others in the box. It is a mere 
description of what follows; and as it would be lawful, under the 
strict letter of the statute, to place the words “ Republican Ticket ” or 
“Democratic Ticket,” upon the votes, we cannot see how the 
spirit of the law can be violated by the mere change of one word 
in the heading of the ballot. See State ew rei. Williams v. Phillips, 
63 Tex., 390. 

But the judgment is reversed on the following grounds: 1. Be- 
cause, if the jury counted the ballots in the Eleventh ward, and the 
returns in the Third, Sixth, Seventh and Twelfth wards, as con- 
tended by the appellee, they came to inconsistent and contradictory 
conclusions upon substantially the same state of facts; and, as im- 
proper influences were shown to have existed which may have 
contributed to bring about such a verdict, it must be set aside and 
a new trial awarded. 2. If the jury counted the genuine ballots in 
the different boxes, giving them to the various candidates for whom 
they were cast, and gave also to Jennett those which he had lost by 
reason of their having been tampered with after they were polled, 
they found upon a state of facts not warranted by the pleadings. 

Had the jury found a special verdict upon the various issues sub- 
mitted by the parties, the determination of the case here would 
have been greatly simplified. The judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered October 20, 1885.] 





Susan Catnoun er at. v. A. G. Burron Et AL. 
(Case No. 1863.) 


1. LimITATIONS — FraupD.— Undiscovered fraud will prevent the running of the 
statute of limitations, provided the failure to sooner discover it was not 


@ 30) +4caused by the want of proper diligence of the party who asserts the existence 
80 484): of the fraud. Citing Munson v. Hallowell, 26 Tex., 475; Anding v. Perkins, 





29 Tex., 348; Bremond v. McLean, 45 Tex., 10; Kuhlman v. Baker, 50 Tex., 
630; Alston v. Richardson, 51 Tex., 6. 
2, FRAUD— FRAUDULENT CONVEYANCE — LACHES,— Creditors of an estate, who 
presented their claims for allowance in due time, filed their bill to set aside 
for fraud a conveyance of land made by the intestate, of real estate, six 
days before his death, on a consideration, as expressed in the deed, which 
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was inadequate, and which land was by the vendee conveyed to the heirs of 
the decedent, two days after the decedent died. by deed in which no valu- 
able consideration was expressed. The suit attacking the conveyance for 
fraud was filed more than five years after letters of administration issued. 
It was alleged that the two conveyances were really one transaction, the 
purpose of which was to vest title in the heirs, and defraud creditors. The 
property conveyed constituted the bulk of the estate, but the inventory 
described enough other property apparently to discharge the claims of cred- 
itors against the estate. The estate proved insolvent. In view of the fore- 
going and other facts stated in the opinion, held: 

(1) The creditors, knowing that the heirs had taken possession of and 
occupied the land under their deed, and being chargeable with notice of the 
contents of both deeds through their registration, were chargeable with 
laches in not sooner attacking the conveyances. 

(2) The fact that there remained apparently enough other property to sat- 
isfy plaintiffs’ claims, the amount realized on which was so small as to leave 
the estate insolvent, did not stop the running of the statute of limitations in 
favor of the heirs holding under deeds duly recorded, or excuse plaintiffs for 
not sooner seeking an enforcement of their equities. 

(3) lt was the duty of the plaintiffs to investigate for themselves whether 
the assets being administered were sufficient to satisfy their claims, and if 
necessary, to examine the titles thereto. If, on such examination, the in- 
solvency of the estate had been discovered, it would have been the duty of 
creditors, believing that a fraudulent conveyance had been made by the de- 
ceased, to their prejudice, to act with promptness to subject the property to 
their claims. 

(4) The fact, known toa creditor, that a debtor hed, only a few days before 
his death, made a voluntary conveyance, or one upon grossly inadequate con- 
sideration, of the bulk of his property, should have put creditors on inquiry 
on the sufficiency of the remaining property to satisfy their claims. 

(5) The discovery of the insolvency of the estate, five years after adminis- 
tration began, could not excuse the plaintiffs for not sooner suing. 

3, THREE YEARS’ STATUTE OF LIMITATIONS — Fact CASE.—See the opinion in 
this case for facts under which it was error not to give in charge the three 
years’ statute of limitations. 


AprprprAt from Anderson. Tried below before the Hon. F. A. 
Williams. 
The opinion states the facts. 


Thos. B. Greenwood, for appellants, on the issues discussed in the 
opinion, cited: Dunn v. Dann, 82 Ind., 43; Rose v. Colter, 76 Ind., 
590; Evans v. Hamilton, 56 Ind., 34; Sherman v. Hogland, 54 Ind., 
578; Pence v. Croan, 51 Ind., 336; Jackson v. Post, 15 Wend. (N. 
Y.),588; Phillips v. Wooster, 36 N. Y., 412; Bank of U. S. v. House- 
man, 6 Paige (N. Y.), 526; Fox vw. Mover, 54 N. Y., 125; Van Wyck 
v. Seward, 6 Paige (N. Y.), 62; Jackson v. Miner, 101 IIl., 554; Sew- 
ard v. Jackson, 8 Cow., 455, 456; Stewart v. Rogers, 25 Ia., 395; 
Gidley v. Watson, 53 IIl., 193; Wenchester v. Charter, 97 Mass., 149; 
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R. S., arts. 3192, 3196, 3207; Towns wv. Harris, 13 Tex., 516; Rey- 
nolds v. Lansford, 16 Tex., 291; Compton w. Perry, 23 Tex., 414; 
Martel v. Somers, 26 Tex., 551; Belt v. Raguet, 27 Tex., 471-481; 
Pearson v. Burditt, 26 Tex., 172; Charle v. Saffold, 13 Tex., 95; 
League v. Rogan, 59 Tex., 427. 


Gammage & Gregg, for appellees, cited: Weisiger v. Chisholm, 28 
Tex., 780; Layton v. Hall, 25 Tex., 204; Kelly v. Madden, 26 Tex., 
48; Able v. Lee, 6 Tex., 427; Woods v. Chambers, 20 Tex., 247; 

t. S., art. 2465; Belt v. Raguet, 27 Tex., 471; 4 Day (Conn.), 284; 
Beach v. Catlin, 4 Am. Dee., 221. 


Stayton, Associate Justice.— Many questions are presented by 
the assignments of error and brief of counsel in this case which in 
the view taken of the case it will not be necessary to consider. 

The controlling question in the case arises upon the following facts: 

Jesse Calhoun died on January 17, 1878, and on March 20, of 
the same year, administration was taken out on his estate, since 
which time the estate has been in course of administration. 

All of the appellees probated claims against his estate prior to 
February 4, 1879, except one, whose claim was probated May 20, 
1879, and on April 12, 1884, they brought this action against Susan 
Calhoun, Eugenia Aycock, her husband, and E. C. Horn, who was 
then the administrator of the estate of Jesse Calhoun, to have de- 
clared subject to sale, to satisfy their claims, a tract of land con- 
veyed to Sarah A. Ledbetter by Jesse Calhoun on January 11, 1878, 
which was by Miss Ledbetter conveyed to Susan Calhoun and 
Eugenia Aycock on February 19, 1878, upon the ground that the 
conveyance from Calhoun to Miss Ledbetter was voluntary, and 
made with intent to defraud his creditors. 

The deed to Miss Ledbetter purported to be upon valuable con- 
sideration, was executed on the 11th of January, 1878, and on the 
same day recorded. 

The deed from Miss Ledbetter to Susan Calhoun and Kugenia 
Aycock did not purport to be upon valuable consideration, was exe- 
cuted February 19, 1878, and recorded on the 25th of the same 
month, and under these deeds they have been in the continuous and 
adverse possession of the land since sometime in the month of Feb- 
ruary, 1878, during which time they have paid the taxes on six 
hundred acres of the tract, which contained about eight hundred 
acres. 

The petition alleges that the conveyance made to Miss Led- 
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better, and the conveyance made by her to Susan Calhoun and 
Eugenia Aycock, were without valuable consideration, and that the 
two conveyances were but one transaction, through which the 
parties to them intended to vest title to the property in Mrs. Cal- 
houn and Mrs. Aycock, who were the heirs of Jesse Calhoun, with 
intent upon the part of all to defraud his creditors. 

It further alleged that the land so conveyed constituted the bulk 
of the estate of Calhoun, and that it was of the value of $15,000, 
and the proof shows that the land was worth about $8,000; the 
petition, however, does not negative the fact that the plaintiffs had 
knowledge, at the time the administration began, of all the facts 
which they allege to be true in these respects. 

They also allege that the inventories of the estate, filed from time 
to time by the different administrators of the estate, none of which 
embraced the property in controversy, showed property belonging 
to the estate appraised at about $5,000, besides claims on various 
persons amounting to about $8,000, wkich were thought to be of 
but little value, and that after the sale of a few tracts of land of but 
little value “the bulk of the estate remained on hand until the 
month of May, 1883, and that during said month and subsequent 
thereto the administrator of said estate has sold off and disposed of 
all of said estate, and that said property, by reason of defective 
titles anc. stringency in money market at the times of sales, and 
from other causes, sold for mere nominal prices, and that all of said 
property which was inventoried at about $5,000 did not sell for 
more than enough to pay the costs of said administration, and that 
said estate is now hopelessly insolvent and will not pay off the debts 
of these plaintiffs.” 

“That these plaintiffs, seeing the amounts at which the property 
of said estate was inventoried, and not knowing that the titles to 
said property were doubtful up to the time of the sale of said prop- 
erty, supposed there would be ample property belonging to said 
estate to pay off their debts in full, and up to said time said estate 
appeared to be solvent.” 

The petition further alleged that Miss Ledbetter, Susan Calhoun 
and Eugenia Aycock knew that the title to the property inventoried 
was doubtful, but there was no proof whatever of such knowledge 
on their part; in fact, the proof offered on the trial was wholly 
insufficient to show what the state of the title to the property 
inventoried was. 

There is no averment of any diligence used by the plaintiffs to 


ascertain the true state of the title to the property inventoried, nor 
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of concealment or attempt at concealment, by the defendants, of 
any fact of which they had knowledge or means of knowledge 
other than had the plaintiffs, which would have thrown any light 
upon the true condition of the estate as to solvency or insolvency, 

The defendants, with other defenses, pleaded the bar of the stat- 
utes of limitation of three and five years, and on the trial proved a 
regular chain of title to themselves from the sovereignty of the soil, 
and to these pleas there was no replication. 

The court gave no charges presenting these issues to the jury, 
under which they might, by a general finding, have determined the 
case in favor of the defendants; but, in this respect, submitted spe- 
cial issues, and under those which related to the different periods of 
limitation pleaded, the jury, in effect, found that the defendants 
had the possession necessary to bar the claim of the plaintiffs, if 
such defense could be sustained under the facts of the case; but the 
first issue, which related to limitation arising from three years’ pos- 
session under title from the government, was defective, in that the 
charge did not embrace all the facts necessary to sustain such a 
defense. ; 

The jury found, under the general charge given, that the convey- 
ances under which the defendants claim were void, and a judgment 
was entered declaring the land, less two hundred acres, the home 
stead interest of Calhoun, subject to sale, in due course of adminis- 
tration, for the payment of the claims of the several plaintiffs; and 
the court overruled a motion to enter judgment in favor of defend- 
ants on the findings upon the special issues. 

The defendants asked the following instructions, which the court 
refused to give: 

“1st. If the jury believe from the evidence that the defendants 
have had the adverse and exclusive possession of the land in con- 
troversy for three years next prior to this suit, claiming the same 
under a regular chain of title, you will find for the defendants; and 
the court charges you that this suit was brought on the 12th day 
of April, 1884; and that the grant from Ooahuila and Texas to 
Samuel G. Wells; 2d. Wells and wife’s deed to Moses Cox; 3d. 
Cox’s deed to John Calhoun; 4th. Last will of John Calhoun to 
Jesse Calhoun; 5th. Deed from Jesse Calhoun to 8. A. Ledbetter; 
and 6th. Deed of S. A. Ledbetter to Susan and Eugene Calhoun,— 
constitute a chain of title from the government to the defendants. 

“9d. The jury are instructed that if they find from the evidence 
that the defendants have been adversely occupying, using, enjoying 
and cultivating the said land for five years prior to the 12th day of 
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April, 1884, and paying the taxes thereon to the government under 
a deed or deeds duly registered, you will find for the defendants.” 

1st. “That a creditor seeking equitable relief against a deed of 
conveyance to land, made by his debtor, is chargeable with laches 
from the time it was or ought to have been discovered, and if the 
jury find from the evidence in this case that the deeds under which 
the defendants claim were recorded soon after their execution, this 
would be constructive notice to the plaintiffs of their execution, from 
the date of their record, and if the plaintiffs allowed defendants to 
occupy said lands for three years prior to the bringing of this suit, 
under a regular chain of title from the government, and the claims 
of the plaintiffs had each been approved by the county judge for three 
years prior to this suit, this suit having been instituted on April 12, 
1884, you are then instructed that such laches bars the plaintiffs, 
and they cannot recover, and you will find for the defendants. 
2d. The jury are further instructed that if they find from the evi- 
dence that deed from 8S. A. Ledbetter to the defendants was re- 
corded for more than five years prior to the bringing of this suit in 
Anderson county clerk’s office, and that the defendants have occu- 
pied, used or cultivated said land, since the record of said deed, for 
a period of five years prior to April 12, 1884, and that they paid the 
taxes to the government, and that the claims of any or all of said 
plaintiffs had been approved for five years prior to the 12th day of 
April, 1884, then such of said claims as had been approved for five 
years prior to said 12th day of April, 1884, cannot be the basis of 
a recovery as to the creditors holding such claims, and as against 
such, you will find for the defendants, regardless of what you may 
believe as to the issue of fraud in the case.” 

This ruling of the court is assigned as error. 

The inquiry which arises under this state of facts is: Were there 
facts stated or proved which can take the cause of action without 
the bar of the statute? If not, under the uncontroverted facts the 
action was barred, and the two instructions relating to three years’ 
possession should have been given. 

Whatever doubts may have existed theretofore, since the case of 
Munson v. Hallowell, 26 Tex., 475, was decided, it has been the law 
of this court that undiscovered fraud will prevent the running of 
the statutes of limitation, subject, however, to the qualification that 
the failure to discover the fraud must not be attributable to the 
want of exercise of proper diligence by the party asserting it. 

This qualification is well sustained by the former rulings of this 
court, as is it by the great current of authority English and Ameri- 
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can. Smith v. Fly, 24 Tex., 345; Anding v. Perkins, 29 Tex., 348; 
Bremond v. McLean, 45 Tex., 10; Kuhlman v. Baker, 50 Tex., 633; 
Ransome v. Bearden, 50 Tex., 127; Alston v. Richardson, 51 Tex., 6, 

Now, if it be admitted that the deed from Jesse Calhoun to 
Miss Ledbetter was without valuable consideration and made with 
intent to defraud his creditors, a matter about. which, under the 
proof, there may be great doubt, the inquiry arises whether the 
plaintiffs had knowledge of such facts, or whether they, by the ex- 
ercise of proper diligence, could have discovered the fraud at an 
earlier period. 

That they knew of the conveyance, as did they of the con vey- 
ance made by Miss Ledbetter to Susan Calhoun and Eugenia 
Aycock, through the record of the deeds as well as by the con- 
tinuous adverse possession of the land by the appellants, cannot be 
denied; and they do not deny in their pleadings that they knew that 
these deeds were made without valuable consideration; but the in- 
ference to be drawn from their pleadings is, that, knowing those 
facts, they did not know that the conveyance was fraudulent, for 
the reason that the inventories of the estate showed that there re- 
mained, after the conveyance to Miss Ledbetter, in the hands of 
Calhoun, a sufficient amount of property to satisfy his debts, and 
that unless this was not true the conveyance was not fraudulent. 

It would seem that the mere knowledge that a debtor, but a short 
time before his death, had made a voluntary conveyance, or a con- 
veyance upon grossly inadequate consideration, of the bulk of his 
property, would be a fact that should put creditors upon inquiry as 
to the sufficiency of the residue to satisfy their claims. 

Such an inquiry it seems they did not make until more than five 
years had elapsed after administration was opened; until that time 
had elapsed after their rights to be paid out of any property sub- 
ject to the payment of the intestate’s debts had attached. 

They relied upon the declarations made by the administrators in 
the inventories alone for information as to the sufficiency of the 
assets of the estate to pay its debts. 

They knew that the inventories were not evidence of title as 
against strangers, and not conclusive even against the administra- 
tors, and that administrators often inventory property claimed by 
their intestates to which their titles were not good, they selling 
such title as the estate has. 

They knew that it was the duty of the administrators to inven- 
tory such property as belonged to the estate, but they knew that 
the administrators were but the representatives, in a certain sense, 
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of the creditors and those claiming as heirs, and that they only ex- 
ercised their own judgments as to titles. Yet they rested content 
to rely upon their opinions as to what property belonged to the 
estate, and seem never to have made inquiry for themselves, 

It does not appear that the plaintiffs had any more knowledge, 

after the sales made five years after the death of Calhoun than they 
had at the time of his death, as to the validity of the titles to prop- 
erty inventoried, for they made no proof sufficient to show that the 
titles may not have been in every respect valid; but from the fact 
that the property did not bring a fair price, that titles were not ex- 
hibited, and that the administrator would not declare the titles 
good, they at once, when the sale was made, came to the conclusion 
that the titles were imperfect. 
__The information derived from the administrator on days of sale, 
so far as the record shows, might have been had for the asking at 
any earlier period, but such information was not sought, so far as it 
is alleged or proved, although the plaintiffs must have known that 
such papers as evidenced titles to the estate should be in his pos- 
session. 

Such information as to title as could be derived from a sale of the 
inventoried property, and as to its sufficiency to pay the debts, if 
sold in a fair market and under favorable monetary conditions, 
might doubtless have been bad at a much earlier period than was 
the sale made, for it was the right of the creditors to have the lands 
sold several "years before they were sold. 

A sale made under circumstances which would have shown that 
whatever interest the estate had in the lands was fairly sold, and 
for a fair price, if it did not sell for enough to pay the debts, would 
have gone far towards showing that the property in question was 
necessary, at the time it was conveyed, to meet the liabilities of the 
estate, and therefore the conveyance, if voluntary, invalid; yet infor- 
mation from this source was not, as it might have been, obtained 
without unnecessary or unreasonable delay. 

We believe it to be the duty of a creditor of a deceased person’s 
estate, having knowledge of such facts as the plaintiffs had knowledge 
of, to investigate for themselves whether the property in the hands 
of an administrator will be sufficient to pay their claims, and as this 
must depend largely upon the character of title or right held, it 
involves the duty to examine the title. 

There is nothing in the pleadings or evidence which tends to show 
that the defendants concealed or in any manner withheld from the 
plaintiffs any information possessed by them, which would have 
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brought to light the true state of the titles to the property inven- 
toried; but so far as the record shows, the plaintiffs may have had 
as much information or means of knowledge upon this subject as 
any other living person. 

It is not shown that there were any obstacles to a full examina. 
tion of titles to the property by the plaintiffs. 

Such an examination can ordinarily be made as will satisfy the 
mind, and if, upon such examination, titles to property claimed for 
a deceased person’s estate be doubtful, and there be other property 
subject to sale for the debts of the estate, in the hands of persons 
entitled to hold it as against all other persons than the creditors, 
then the creditors should promptly take steps to subject it; other. 
wise great injustice may be done to persons situated as were the 
defendants. 

Titles to land cannot always be evidenced by existing recorded 
or unrecorded instruments in writing. Once existing, they may be 
lost or destroyed, and every passing day but adds difficulty to prov- 
ing their existence and contents. 

They may not be legal titles, but only such as a court of equity 
would enforce, and proof of the facts on which their existence de- 
pends may depend largely on parol testimony, which time renders 
inaccessible. 

Such considerations but indicate the necessity for prompt action 
by one who bases his right to proceed against property claimed and 
possessed by another under title indefeasible, save by the failure of 
title, or evidence of title to other property primarily liable to his 
claim. 

If the plaintiffs failed to obtain the knowledge which they might 
have obtained by the exercise of ordinary diligence, they must suf- 
fer the results of their own laches. We find nothing to relieve 
them from the bar of the statute which declares: ‘ Whenever, in 
any case, the action of a person for the recovery of real estate is 
barred by any of the provisions of this chapter, the person having 
such peaceable and adverse possession shall be held to have full 
title, precluding all claims.” RK. 8., 3196. 

The instructions relating to the effect of three years’ possession 
under title from the government should haye been given to the jury, 
the court having submitted no sufficient issue upon that point. 

The instruction relating to the effect of five years’ possession was, 
in view of the other issue, perhaps unimportant, but, we may say, 
ought not to have been given in the form asked, for the proof was 
clear that the taxes had not been paid on all the land. 
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Matters presented by other assignments need not be considered, 
for, in so far as they may be material, the same matters are not 
likely to occur on another trial. 

For the reasons mentioned the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered October 20, 1885.] 





H. J. Donovan v. T. & P. R’y Co. 
(Case No. 1894.) 


1, RAILWAY COMPANY — REGULATIONS.—A railway company has the right to 
require persons hauling freight from its depot to receive the same on the 
platform from its servants and not to enter the warehouse for the purpose 
of checking off the freight; and also to require that persons doing business 
with the company shall transact the same over the counter, and not enter 
behind it. Such regulations are reasonable. 

2. DaMAGES.— It is no ground for damages against the company that a dray- 
man was discharged by his employer, because an agent of the company 
informed the employer that the drayman would not be allowed to yiolate 
proper regulations of the company. 

3. AGENTS.— It is the duty of agents of a railway company to enforce the reg- 
ulations of the company, but not to give reasons why such regulations were 
made; and if, in giving such reasons, they use actionable language, they, 
and not the company, will be liable. 


Arreat from Marion. Tried below before the Hon. W. P. 
McLean. 

This suit was instituted by appellant to recover damages from a 
railway company for having caused his discharge from employment 
by J. M. De Ware, who owned a line of wagons engaged in haul- 
ing freight to and from defendant’s depot and warehouse, at Jeffer- 
son, and also for defamation of plaintiff's character by the railway 
company through its agents. It appeared on the trial that plaintiff 
had charge of the wagons at a salary of $50 a month, and that it 
was his business to deliver goods at the depot and take shipping 
receipts for them, and also to haul goods away. An order was issued 
by the railway company that only its employees should enter the 
warehouse; that all business should be transacted over the counter, 
and not behind it, and that freight should be delivered and received 
at the platform. The agent of the company told De Ware that 
plaintiff would not be allowed in the warehouse or behind the 
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counter, but gave no reason for it. De Ware was then ignorant of 
the order of the company and discharged plaintiff, because, as he 
said, “1 had no use for him unless he could go into the warehouse 
and check out freight, and in the office and settle bills.” Plaintiff 
then tried to prove what the agent of the company had stated was 
the reason why the railway company had discharged plaintiff from 
its employment in 1883, but the court would not admit the evi- 
dence. 


Geo. T. Todd and Ed. Guthridge, for appellant, cited: Town- 
shend, Libel and Slander, pp. 455-6; Story on Agency, § 16; First 
Bap. Ch. v. Brooklyn Ins. Co., 18 Barb., 69; Darcy v. Turner, 46 
Tex., 30; 50 Tex., 254; Long v. Steiger, 8 Tex., 460; 4 Tex., 89. 


No briefs on file for appellee. 


Srayron, Associate Justice.— That the railway company had the 
right to make rules requiring that persons engaged in hauling 
freight from its depot should receive the same on the platform from 
its servants, and not enter the warehouse for the purpose of there 
checking off the freight, was a reasonable regulation, as was it that 
persons doing business with the company should transact the same 
over the counter instead of entering behind the same. 

The charge in this respect was not erroneous. 

If such regulations were established by the company as were 
unnecessary for the proper conduct of its business, and thereby the 
owners of freight were put to unnecessary delay or expense, they 
might have their action, but it is not perceived how the plaintiff 
could maintain an action against the company based on the fact 
that he was discharged by his employer for the reason that an em- 
ployee of the company, even in the course of his business, informed 
the employer of the plaintiff that he would not be permitted to 
violate proper regulations of the company. 

Whatsoever the agents Knote and Now may have said as to the 
reasons why the plaintiff would not be permitted to go into the 
warehouses or behind the counters of the company, it surely, under 
the record before us, cannot be held that the giving of such reasons 
was within the line of their duties. It was their business to enforce 
the company’s rules, but not to give reasons why they were made. 

If they used language in reference to the plaintiff which would 
be actionable, they would be responsible therefor, but not the com- 


pany. 
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The evidence shows that the plaintiffs employer discharged him 


because the company would not permit him to enter its warehouses 
there to check off freight, and to enter behind its counters to trans- 
act business; this, if not a sufficient ground, under some circum- 
stances might give an action against his employer, but certainly 
would not against the company. 


No other judgment than that rendered could legally have been 


given, and the judgment is affirmed. 


_— 
- 


9 


~e 





AFFIRMED. 
[Opinion delivered October 27, 1885.] 





Crescent Ins. Co. v. W. R. Camp er At. 
(Case No. 1871.) 


EvipEeNck.— The holder of a policy of insurance, claiming the same under 
written transfers, indorsed on the back thereof, who sues thereon, making 
the policy and transfers an exhibit in his petition, may read the same in 
evidence without other evidence of their execution, when the defendant has 
failed to put in issue the genuineness of the transfers by plea under oath, 

PLEADING — WAIVER.— The condition in a policy of insurance requiring the 
assured to give notice to the insurer of loss, when sustained, within a defined 
period after the loss occurs, renders it necessary, in a suit upon the policy, to 
allege compliance, on the part of the assured, with the condition. The alle- 
gation of the conclusion of fact, that the condition was waived, can only be 
dispensed with when the facts averred admit of no other fair conclusion, 


. PLEADING.— The defective statement of a cause of action in an original peti- 


tion can only be cured by amendment. The office of a supplemental petition 
is to set forth facts in avoidance of matters of defense pleaded in the an- 
swer. 


. Action — Costs.— The only effect of beginning a suit before the maturity of 


the demand on which it is based, but which matures before the trial (that 
fact being shown by amendment), is to subject the plaintiff to the payment 
of costs incurred before the maturity of the demand, 


. EVIDENCE.— In a suit upon a policy of insurance against loss by fire, it was 


error to admit in evidence a bill of indictment against the insured for arson 
(having reference to the fire which occasioned the loss) and the judgment of 
acquittal, when there was nothing shown by defendant’s testimony casting 
suspicion on the plaintiff. 


. POLICY OF INSURANCE.— A policy of insurance stipulated among other things 


that ‘‘if the interest of the assured in the property be any other than the 
entire, unconditional and sole ownership of the property for the use and 
benefit of the assured, . . . it must beso expressed in the written por- 
tion of the policy, otherwise the policy shall be void.” <A stock of goods 
was insured by the policy in which the estate of the deceased partner of the 
assured had an interest which existed at the date of their destruction by 
fire, which was not referred to in the policy, Held: 

(1) While, at common law, the assured succeeded as surviving partner to 
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the legal title to all the personalty belonging to the former firm, it was, how- 
ever, in trust, not for his own use and benefit, but for the payment of part- 
nership debts and to distribute what might be afterwards left among those 
entitled to it. 

2) Whether the interest of the assured was a legal or equitable one in all 
the insured goods of the former firm, or whether he was or was not a 
trustee, was immaterial; he was not the sole and unconditional owner for 
his own use and benefit, and could not recover on the policy. 


AppreaL from Cherokee. Tried below before the Hon. Edwin 

Hobby. 
’ Suit was brought by James I. Perkins and W. R. Camp, trustees 
of creditors of N. Eilenstein, against the Crescent Insurance Com- 
pany, for the value of a policy of insurance for $1,500, issued to 
N. Ellenstein, on a stock of general merchandise, situate in the town 
of Alto, Texas, and which was destroyed by fire on the 18th day of 
March, 1883. 

The policy was dated September 13, 1882. 

The defendant pleaded a general demurrer and general denial, 
and also special exception to the effect that said petition was defect- 
ive in that it failed to allege a compliance with certain conditions 
precedent provided for nnder the terms and conditions of the pol- 
icy, and special pleas to the effect: 

Ist. That Ellenstein, neither at the time of the issuance of the 
policy nor the date of the fire, was the entire, sole and unconditional 
owner of the property insured, as was expressly provided that he 
should be, under the terms and conditions of the policy, but that 
the property, or a large portion thereof, belonged to the estate of 
M. Guensbery, deceased, his former partner, and was in his _posses- 
sion as administrator. That he concealed the nature of his interest 
from the company, and thereby fraudulently induced it to issue the 
policy to him. That by reason of the above facts the policy was, 
according to its provisions, null and void. 

2d. That defendant did not fail to have an adjustment of said 
loss, but that any delay, or failure or neglect to have the same ad- 
justed was at the special request of the said Ellenstein. 

3d. That the fire was not the result of some accident or casualty 
to the said N. Ellenstein unknown. 

4th. That under the terms and conditions of the policy, it had 
the right to demand, and, on the 28th day of September, 1883, did 
demand, that the said Eilenstein produce his books of account and 
other vouchers, and all original bills and invoices (or duly certified 
copies where the originals had been lost) of the goods and property 
alleged to have been destroyed at the office of the company, within 
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a reasonable time, and permit extracts and copies to be made 
thereof; and that he also be present and submit to an examination 
under oath, and subscribe the same when reduced to writing, and 
that he failed, neglected and refused to produce his said books, etc., 
or submit to said examination, and that by reason of said failures 
and refusals he was not entitled to recover. 

To that answer plaintiffs filed their first supplemental petition, 
containing exceptions to and motion to strike out defendant’s first 
and second special pleas; a general denial, and special defense to 
the effect: 

ist. That if plaintiff had failed to comply with the notice as 
alleged by defendant, that such failure was caused by the defend- 
ant, through its authorized agents, in ignoring the repeated demands 
of plaintiffs to adjust and pay said policy, and their entire repudia- 
tion of the same; and, 

2d. That if they failed to make proofs of loss, as required by said 
policy, that such failure was caused by the repudiation and denial 
of liability on said policy by defendant, and its refusal to pay said 
policy or adjust said loss. 

The court overruled the exceptions, general and special, of both 
parties. Verdict and judgment in favor of plaintiffs for the sum 
of $1,305. 

The court refused to give in charge the following: “The defend- 
ant asks the court to charge the jury: The policy sued on in this 
case provides that unless the insured thereunder was the sole, uncon- 
ditional and entire owner of the property insured for his own use 
and benefit, that the same should be null and void. The court in- 
structs you that, if you find from the evidence that said Ellenstein 
was not such owner at the time of the issuance of the policy, or at 
the destruction of the property, then you should find for the de- 
fendant.” : 

Among other things, the court charged as follows: “ You are in- 
structed, with reference to the question or issue of the interest of 
the assured, that the representation of ownership embraces any in- 
surable interest, and may be made by one who may fairly be said 
to have a reasonable expectation of deriving pecuniary advantage 
from the preservation of the subject-matter of insurance, whether 
such advantage inure to him personally, or as the representative of 
the rights of another. So an administrator has an insurable inter- 
est in the property of the intestate; so a surviving partner, assuming 
the liabilities of a firm, may insure the property as his.” 
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Whitaker & Bonner and J. M. Duncan, for appellant, that com. 
pliance with conditions of the policy should have been set forth, 
cited: E. T. Ins. Co. v. Dyches, 56 Tex., 570; May on Ins., § 460; 


t 


Wood on Ins., p. 825; and authorities cited, pp. 691-2 (sec. 411), 
p- 145 et seq. 

That proofs of loss should have been furnished in the manner and 
time stipulated in the policy, they cited: Wood on Fire Ins., § 411, 
p. 691, pp. 145, 825, and authorities cited, § 436, p. 757; May on 
Ins., § 460; E. T. Ins. Co. v. Dyches, 56 Tex., 565. 

On waiver of conditions, they cited: East Texas Fire Ins. Co. w. 
Coffee, 61 Tex., 287; May on Ins., secs. 468-471; Wood on Ins., 
secs. 417, 419-421. 

That the assured was not the sole owner of the goods, and could 
not recover, they cited: May on Ins., sec. 285: Wood on Ins., sec. 
277 et seqg., and sec. 283. 


McCoy & Camp, for appellees. 


Rosertson, Assocrate Justice.— This suit was brought by appel- 
lees upon a policy of insurance against fire, issued by appellant to 
N. Ellenstein, for $1,500, upon a stock of merchandise in store at 
Alto, Texas. The insured property was consumed by fire on the 
night of March 17, 1883, and the policy in suit was transferred by 
Ellenstein to Wernstein & Bro., and by them to the appellees, and 
these transfers were indorsed on the back of the policy, which was 
made an exhibit to the plaintiffs’ petition. 

As the genuineness of these transfers was not put in issue by a 
plea under oath, the court below did not err in admitting them in 
evidence over appellant’s objection without proof of their execution. 
Revised Statutes, art. 271. 

The contract of insurance declared upon required the assured to 
give immediate notice, in writing, to the company of any loss or 
damage by fire sustained by him, and “as soon thereafter as possi- 
ble” to furnish proof of loss in the manner particularly specified in 
the policy, and the loss is made payable “sixty days after such 
notice and proof” of loss “shall have been made by the assured, 
and received at the office of the company in New Orleans.” There 
was no allegation in the plaintiffs’ petition that such proof had been 
made, nor directly that it had been waived; but it was averred that 
the company was fully advised of the circumstances attending the 
fire as far as they could be ascertained, and had refused to adjust 
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the loss, and had refused to recognize the contract. Appellant ex- 
cepted to the petition specially on the ground that there was no 
averment of proof of loss, nor allegation that the proof had been 
waived, and the exception was overruled by the court. The condi- 
tion of the policy respecting the proof of loss was not mentioned in 
the petition, and it is only inferentially that the general averments 
referred to can be made to apply at all to a waiver of that condi- 
tion. This condition is inserted for the benefit of the company, and 
intended to enable it to determine in the first instance upon the 
representations of the assured, required to be made in good faith 
by penalties prescribed in the contract, the existence and extent of 
the liability incurred by it, and the condition may be waived by the 
company expressly, or by any acts which fairly imply that the con- 
dition will not be insisted upon. 

If it isin the power of the court under our law to determine 
at all what acts will amount to such waiver, that those so gen- 
erally averred in plaintiffs’ petition would have this effect was 
incorrectly held. The allegation of the conclusion of fact that 
the condition was waived can certainly only be dispensed with 
when the facts averred admit of no other fair conclusion. For 
aught that appears in the plaintiffs’ petition, the company may have 
been advised of the circumstances attending the destruction of the 
insured property by an attorney employed to conduct an inquest, 
or it may have ignored the policy and repudiated liability for the 
very reason that the proofs required by the condition precedent had 
not been furnished. 

The recognition by the court in its charge of the validity and 
materiality of this condition renders it probable that the court 
below, in acting upon the exception to the original petition, consid- 
ered that pleading as amended by the averments of the supplemental 
petition that the condition was both complied with and waived. 
Under the rules, the defects in the petition could only be cured by 
an amendment, whilst the supplement is confined to the avoidance 
of matters of defense set up in the answer. The supplemental 
petition shows that proof of loss was furnished less than sixty 
days before the commencement of the suit, and the evidence neither 
sustained the averment that proof was waived, nor authorized the 
charge upon that issue. ©. T. Bonner seems to have had nothing 
to do with the loss, except to prosecute the inquest upon the fire 
authorized by our criminal laws. W.R. Moore was the agent who 
issued the policy. It does not appear that he had anything to do 
with the loss. His meeting with Ellenstein after the fire seems to 
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have been accidental. He stated that the company would not pay 
until Ellenstein was cleared of arson. Calder testified that Moore 
had no authority to waive any condition in the policy, and neither 
his words nor his acts tended to prove a waiver of proof of loss, 
Lafland & Co., the general agents of the company, on the other 
hand, demanded that the proof should be furnished. It was proven, 
however, that less than sixty days before the suit was filed, proofs 
were forwarded to the company. Nearly two years, after the proof 
was forwarded, elapsed before the trial, and the plaintiffs might 
readily have relieved the case of all these embarrassments by filing an 
amended original petition containing the proper averments. The 
fact, then, that the suit was originally commenced before the matu- 
rity of the demand would only have affected the question of costs. 
Cox v. Reinhardt, 41 Tex., 591. 

The court below in the charge to tlfe jury considered as one the 
distinct rights of appellant, secured by a provision in the policy, to 
have upon demand an examination of the assured under oath, and 
a production of the books and vouchers connected with the business 
of the assured. The burning of some of his books would not ex- 
cuse the failure to produce those that were saved, and the examina- 
tion under oath might be required independent of the books and 
vouchers. Whether there was any demand communicated to Ellen- 
stein has not been discussed. 

Appellee defends the ruling of the court in admitting in evidence, 
over appellant’s objection, the bill of indictment against Ellenstein 
and Tobionsky for arson, and the judgment of acquittal, only on 
the ground that appellant had introduced the verdict of the jury of 
inquest on the fire casting a suspicion on Ellenstein. We do not 
find that verdict in the statement of facts, and can discover no 
legitimate purpose to be compassed by the admission of the bill of 
indictment and judgment of acquittal. Appellant’s objection to 
their introduction should have been sustained. 

Ellenstein and one Guensbery had been partners in the mercantile 
business, and at the date of the latter’s death on December 1, 1881, 
they had assets amounting to about $20,000, in which Guensbery 
owned two-fifths interest and Ellenstein the remaining three-fifths, 
and they owed about $18,000. Their stock of merchandise at the 
date of the dissolution of the partnership by Guensbery’s death was 
valued at $4,300. Ellenstein qualified as administrator of Guens- 
bery’s estate, and continued the mercantile business on the stock 
formerly owned by the firm. He added to this stock by purchases 
after Guensbery’s death. This was the stock covered by the policy 
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of insurance sued upon, and in it at the date of the fire was some 
of the merchandise of the old firm. At the January term (before 
the fire in March) of the county court of Cherokee county, in which 
the administration of Guensbery’s estate was proceeding, Mr. Ellen- 
stein reported a sale of his intestate’s interest in this stock of mer- 
chandise to Leopold Tobionsky on six months’ credit for $1,167.36. 
In February of the same year he reports that he has paid upon the 
old firm debts more than he has realized from its assets, and submits 
that he should be allowed to retain the intestate’s interest in the 
stock of goods to reimburse him. What was done with this report 
does not appear; but in July of the same year, after the fire, the 
administrator reports that the stock of merchandise had been burned, 
and that he charges himself with two-fifths of its value. Ellen- 
stein states in his testimony that he all the while considered himself 
the owner of the property insured, but whether he was such owner 
or not was not regarded by the court below as an issue in the case. 
The jury were informed that as surviving partner he had an insur- 
able interest, and this was incontrovertibly true. But the policy 
provided “that if the interest of the assured in the property be any 
other than the entire, unconditional and sole ownership of the 
property, for the use and benefit of the assured, . . . it must 
be so expressed in the written portion of the policy, otherwise the 
policy shall be void.” There was no such expre8sion of a less in- 
terest in the written portion of the policy, and by the terms of the 
contract sued upon, if he was not such sole and unconditional owner, 
for his own use and benefit, appellees could not recover. 

Ellenstein’s unqualified right to three-fifths of the original stock 
on hand at the death of Guensbery and to all he had subsequently 
added to the stock is not questioned. But at the date of the policy 
and at the time of the fire there still remained on hand, covered by 
the policy, a portion of the original stock. What became of Guens- 
bery’s interest in that portion of the stock is the question. Ellen- 
stein was neither his heir, legatee or vendee — he was administrator ; 
but as such he had no title or ownership of the property of his in- 
testate, and in this capacity he had not, as against the surviving 
partner, the right of sole or even concurrent possession. But he was 
also surviving partner. In this right at common law he succeeded 
to the legal title to all the personalty belonging to the late firm, in 
trust, however, not for his own use and benefit, but for the payment 
of the partnership debts “and distributing the residue among the 
parties entitled.” Lindley on Partnership, vol. 2, p..at bot. 898, 
note 1. 








528 Crescent Ins. Co. v. Camp. [Tyler Term, 





——- 


Opinion of the court. 





ey, 


In Bush v. Clark, 127 Mass., 111, it was said that the survivor did not 
hold the legal title to the partnership property in trust, but as owner, 
and out of the partnership assets an allowance was made to the widow 
of the survivor upon his death, although enough was not left to pay 
the partnership debts. It does not appear from the report of the 
case that the amount of the allowance exceeded the interest of the 
intestate in the partnership effects on hand. But even under this 
authority the ownership accredited to the surviving partner is not 
for his own use and benefit, but to pay debts and distribute the re- 
mainder, if any. The courts and text books generally describe such 
ownership as a trust. Whether the interest of the survivor is legal 
or equitable, or whether he is or not a trustee, can make no differ- 
ence, since it seems indisputable that he is not the sole and uncon- 
ditional owner, for his own use and benefit, upon any authority, or 
tested by any theory of law. The risk increases as the interest of 
the assured is lessened, and the condition that the actual interest, if 
less than that perfect proprietorship described in the policy, shall be 
stated in the policy, is sustained by greater reason than supports 
many material warranties in such contracts. But whether reason- 
able or not can make no difference. The parties have made the 
agreement and put it in language unambiguous and emphatic; it is 
neither immoral nor against public policy, and we have been able to 
discover no law to prevent the consummation of the lawful intent 
of the parties, plainly expressed. Upon the pleadings and in the 
evidence the issue was clearly made, and the special charge upon it 
requested by appellant should have been given. 

Other assignments of error than those considered are discussed in 
the briefs, but as the questions raised are not likely to arise upon 
another trial, they have not been considered. 

For the errors indicated in this opinion the judgment of the court 
below will be reversed and the cause remanded. 


REVERSED AND REMANDED. 


fOpinion delivered October 23, 1885.) 
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I. & G. N. R’y Co. v. A. C. Irvive. 
(Case No. 1852.) 


1, AMENDMENT — LIMITATION.— An amendment which differs from the original 
petition only in stating more fully the result of injuries caused by defend- 
ant, does not set up such a new cause of action as would let the statute of 
limitations run between the filing of the two petitions. 

2, DAMAGES — EVIDENCE.— In a damage suit for bodily injury, petitioner can al- 
lege the resulting necessity for a dissolution of a partnership of which he 
was a member, for the purpose of showing how far the injury disabled him 
from pursuing his ordinary occupation, If a plaintiff sought damages based 
upon such a dissolution, a question would arise as to the admissibility of 
evidence, and it would become necessary to decide whether the dissolution 
was the proximate result of the injury; but when he alleged the dissolution 
merely to show the extent to which he was disabled, no such question could 
arise. 

3, PASSENGER — RAILWAY COMPANY.—In a suit against a railway company for 
damages, it was no error to charge that, ‘‘if defendant accepted plaintiff's 
fare and allowed him to ride upon a freight train, he was a passenger 
within the meaning of the law, and defendant was bound by the same de- 
gree of care as though it was a passenger train.” Following Ohio & Miss. 
R’y Co. v. Dickerson, 59 Ind., 317, and other cases. 

4, PRACTICE — ASSIGNMENTS OF ERROR.— Assignments that point out no partic- 
ular error, and are but an invitation to the court to search the record for an 
error, are too general to be considered. The statute and rules made for the 
government of our courts declare that ‘‘errors not so distinctly specified (as 
the rules require) shall be considered by the supreme court or court of ap- 
peals as waived,” 

5. LANGUAGE OF COUNSEL — NEW TRIAL,— Improper language of counsel should 
be presented in the motion for a new trial, in order to allow the court before 
which the matter transpired an opportunity of passing upon the question. 
The use of improper language in argument by counsel furnishes ground for 
reversing a judgment only in cases in which the preponderance of evidence 
seems against the verdict, or the verdict is excessiwe, and there is reason to 
believe that the verdict may have been affected by the conduct of counsel. 
Litigants are not te be punished by reversals for improprieties of their coun- 
sel, unless there is reason to believe that such conduct affected the merits of 
the case, 


Apprat from Wood. Tried below before the Hon. Felix J. McCord. 

Appellee sued for damages for personal injury caused by negli- 
gence of appellant and its servants and agents, alleging that about 
the 26th of February, 1883, he paid the fare demanded of him by 
the conductor of appellant’s train for a first-class seat on appellant’s 
train from Tyler to Mineola; that appellant, through the conductor, 
received his fare, and thereby agreed to safely transport and deliver 
appellee at the passenger depot ‘of appellant in Mineola; that appel- 
lant did not do this, but stopped its train a half mile from the depot, 
and the conductor on the train told appellee to get off, that the 
VoL, LXIV — 34 
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train would go no further; that it was night when the cars were 
stopped, and appellee, in getting off the train as ordered, could not 
see, fell, and was injured; that ‘ petitioner fell about five feet to the 
ground and was knocked by the shock of the fall entirely lifeless, 
and his left arm striking some hard substance, was badly broken and 
shattered at the elbow joint; that in consequence of said injuries he 
was confined to his bed under treatment of physicians five or six 
weeks; that he suffered painfully from his wownds, and that his 
arm is now stiff from the effects of said injury, and that he cannot 
now get his left hand to his mouth in consequence of the stiffness 
of the elbow joint; that in consequence of said injuries he is a 
cripple for life.” Damages laid at $20,000. 

On the 18th of May, 1885, after the first trial of the case, and 
after the judgment therein rendered had been reversed by the su- 
preme court and the case remanded for another trial, appellee filed 
his first amended original petition, in which no material change was 
made in alleging his cause of action. Tis allegations as to damages 
were materially changed, and were as follows: “That it being a 
very dark night at the time the train arrived, plaintiff (appellee) 
could not see, and stepped off the car steps as ordered by the con- 
ductor, and fell about five feet to the ground, and was knocked by 
the shock of the fall entirely lifeless, and his left arm striking some 
hard substance, was badly broken and shattered at the elbow joint, 
and his back badly injured, and two of his ribs were broken, and his 
kidneys and bladder and his backbone and his hips have been so in- 
jured that at the present time and since the injury he has for days 
been unable to go about; that in consequence of the injuries he was 
confined to his bed ynder treatment of physicians for five or six 
weeks, and that he suffered painfully from said wounds, both mentally 
and physically, and that he continued to suffer both mentally and 
physically, and to suffer in every other way that a human being can 
suffer from the effects of the wounds; that his arm is now stiff from 
the effects of the injury to such an extent that he cannot get his hand 
to his mouth, and his back and hips are soinjured that he can scarcely 
walk, and oftentimes, from the effects of the injuries, is confined to 
his bed for weeks at a time, so that, at this time, the 12th day of 
April, 1885, he is a cripple for life. Plaintiff further states that he 
was, at the time of the injury, about thirty-five years of age, and in 
fine health, and by occupation a merchant and partner in the mer- 
cantile establishment to which he belonged, and that his duty in the 
house was to travel and transact outside business in the wholesale 
department of the house, which is located in the city and county 
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of Dallas; that the duties of the position require perfect health and 
physical strength and endurance; that in consequence of those in- 
juries, his usefulness, both mentally and physically, was impaired to 
such an extent that during the months of February or March in the 
year 1885, the partnership existing between your petitioner and the 
other members of the firm was dissolved as to him; that besides the 
pain and suffering, mentally and physically, to which he was sub- 
jected in consequence of the injuries, he has been put to great ex- 
pense in employing medical aid, to wit, in the sum of $1,000; and 
that his loss of time is worth the sum of $5,000.” Total damage 
laid at $20,000. 

May 26,1885, appellant filed his second amended original answer, 
consisting of a general demurrer, five special exceptions, the general 
issue and special answers of fact. The special exceptions chiefly 
pointed out that the allegations of the appellee’s amended original 
petition were not sufficiently specific to apprise appellant of what 
would be proven or attempted to be proven against it, or sufficiently 
definite as to time to enable appellant to set up the statute of lim- 
itations against them. The general and special exceptions together 
set up limitation as to the new and distinct grounds of damage 
which are alleged and complained of in the first amended original 
petition, and not in the original petition of appellee. Appellant 
pleaded the contributory negligence of appellee, without which he 
(appellee) would not have been injured; that appellee was intox- 
icated, and by his own recklessness and carelessness brought his in- 
jury on himself; that the train on which appellee was traveling was 
not a regular passenger train, but was a mixed train, consisting of 
freight cars, with a caboose attached, in which passengers were per- 
mitted to ride for their accommodation; that appellee got off the 
cars, of his own volition, sooner than was necessary, knowing the 
train had not reached the depot at Mineola, but that the locomotive 
pulling the train had been detached temporarily, in order that dif- 
ferent cars might be moved to their proper places, and that had ap- 
pellee remained on the cars a few minutes longer he would have 
been taken to the depot; that this was customary with the train 
on which appellee was traveling on its arrival at Mineola, and that 
this custom was known to appellee; that the train was run, not as 
a passenger train, but as a freight train, over a short and unprofit- 
able piece of road, which was known to appellee; that appellee was 
intoxicated when he got off the train, and but for being in that con- 
dition would not have gotten off; that he was not ordered to get 
off, but did so voluntarily; that appellee’s arm was restored, or was 
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in such a condition when he left Mineola, after it had been reset 
and dressed, that it would have gotten well very shortly, but that 
it was improperly treated after appellee reached Dallas, and in con- 
sequence of that treatment the subsequent injuries and sufferings 
complained of by appellee resulted, and that they were not caused 
by appellant. The last paragraph of the answer set up limitation 
to all the grounds of damage set forth in appellee’s first amended 
original petition, except the simple dislocation of his left arm at the 
elbow joint. 

Appellee’s counsel, in his closing argument to the jury, used the 
following language: “ Your plagued railroad is able to bring wit- 
nesses here who will swear anything it wants them to swear, as I 
will prove to you from the testimony of the conductor and negro 
brakeman before I get through. It is shameful to think that rail- 
roads nave their lobbyists in the legislature, and that the legislature 
will not do its duty. We appeal to the juries of the country to keep 
them in their places.” This language was objected and excepted to 
by defendant’s (appellant’s) counsel, and the court replied that it 
was improper, and directed the jury to disregard said language. 
Plaintiff’s counsel then said: ‘Gentlemen, I take that back.” 

The following language was also used by appellee’s counsel, in his 
concluding argumeat tothe jury: ‘“ Everybody knows that railroad 
companies carry their cases through all the courts of the country, 
and never pay any claim against them until the last measure of liti- 
gation is exhausted.” Defendant’s counsel made no objection to 
this language when uttered, but afterwards presented his bill of 
exceptions thereto, which was allowed, the court saying: “The 
above allowed, with this qualification: the court considered the lan- 
guage as in reply of defendant’s counsel’s argument, and did not stop 
counsel,” 

The case was tried in May, 1885. Verdict and judgment for 
appellee for $5,000. 


F. B. Seaton, for appellant, on setting up new cause of action, 
cited: R.S., art. 3202, subd. 1; Hopkins v. Wright, 17 Tex., 31; 
Smith v. Fly, 24 Tex., 354. 

On the language of counsel, he cited: Willis v. McNeill, 57 Tex., 
474-6; Tex. & St. Louis R’y Co. v. Jarrell, 60 Tex., 270. 


W. B. & G. G. Wright and RP. N. Stafford, for appellee, on new 
cause of action, cited: H. & T. C. R’y Co. v. Boehm, 57 Tex., 152; 
Scoby v. Sweatt, 28 Tex., 713; Thouvenin v. Lea, 26 Tex., 612, 614; 















L & G. N. R’y Co. v. Irvine. 





Opinion of the court. 





Sutherland on Damages, 3d vol., pp. 263-268; Wade v. Leroy, 20 
How. (U. 8.), 34; Pierce on Ratlroads, pp. 301, 302, 304; Sauter ». 
N. Y. Central & Hudson River R. R. Co., 66 N. Y., 50; Lyons 
v. The Erie Railway, 57 N. Y., 489. 

On the charge of the court, they cited: Thompson’s Carriers of 
Passengers, pp. 228, 229, secs. 17, 18; p. 200, sec. 4; Hutchinson on 
Carriers, p. 417, sec. 516; p. 486, secs. 612, 615; p. 402, secs. 500, 
501; p. 503, secs. 637-640, 648; p. 504, sec. 637; Indianapolis, etc., 
R. Co. v. Horst, 93 U.8., 291; Terre Haute & Indianapolis Railway 
Co. v. Buck, 96 Ind., 346; Central Law Journal, July 18, 1884 (vol. 
19, No. 3), p. 50. 


Srayton, Associate Justice.— The cause of action stated in the 
original petition was essentially the same as was alleged in the 
amendment. 

The cause of action was the injury resulting from the alleged 
negligence of the defendant; time, place and circumstances of 
which were stated in the original petition, and the amendment did 
nothing more than to state more fully than did the original the 
several results of the injury. The court, therefore, did not err in 
overruling exceptions which presented the statute of limitation as a 
defense. 

We do not understand the petition to allege the dissolution of the 
partnership of which the plaintiff was a member, for the reason 
that he was unable, on account of his disabled condition, longer to 
perform his duties thereto, for the purpose of making the fact of 
dissolution a ground for damages; but we understand it to be stated 
for the purpose solely of showing how far the hurt to his person dis- 
abled him to follow his ordinary vocation. The hurt would have 
had the same effect upon his capacity to labor in the given business 
had he been doing business solely on his own account, as did it in 
the business in which he was only a copartner. 

If the hand of a carpenter or other mechanic be cut off by the 
negligence of another, it surely would be admissible, in an action to 
recover damages therefor, for him to state what his business was, 
what he was accustomed to make in its pursuit, and the effect which 
the hurt had upon his capacity to pursue that business. 

The petition does no more than this, and we are of the opinion 
that the court did not err in overruling the exception which was 
urged against so much of the petition. 

The court very fully instructed the jury as to the duties of the 
plaintiff and defendant to use proper care, and left it for them to 
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determine from the evidence whether the injury resulted from the 
negligence of the defendant. 

If detached portions of the charge alone be considered, they might 
be thought to violate the rule which forbids a judge to charge upon 
the weight of testimony. But a charge must not be so considered; 
its parts must be taken together; and, so taken, we are of the opinion 
that the charge in this case does not violate that rule. 

It was applicable to the facts in evidence, and presented the law 
proper to be applied to the diverse phases of the case as made by 
the witnesses for the respective parties. 

It is urged that the court erred in the following part of the charge 
given: “If defendant accepted the fare of plaintiff and allowed him 
to ride upon a freight train, he was a passenger within the meaning 
of the law, and the defendant was bound by the same degree of care 
as though it was a passenger train.” 

We understand the rule thus announced to be a correct one, and 
especially so when applied to the facts of this case. Indianapolis 
& St. Louis R. R. Co v. Horst, 93 U. S., 295; Ohio & Mississippi 
R’y Co. v. Dickerson, 59 Ind., 317; Thompson’s Carriers of Pas- 
sengers, p. 234, sec. 20, which cites many cases announcing the 
rule. 

The plaintiff was permitted to state, as a witness, that, in conse- 
quence of the injuries received, he was unable to perform his duties 
as a member of the firm to which he belonged, and that, in conse- 
quence of this, he withdrew from the partnership. 

For the reasons stated in considering the pleading which averred 
such facts, we are of the opinion that the court did not err in ad- 
mitting the evidence. 

Had the plaintiff sought damages based upon the dissolution of 
the copartneship, a question might, arise as to the admissibility of 
this evidence; and it would then become necessary to determine 
whether the dissolution was the proximate result of the injury; but 
no such question arises in the case, and from the charge of the court, 
the jury could not have understood that they were authorized to 
give damage based upon that ground. 

The sixth assignment of error, which relates to the introduction 
of evidence to establish the particular injuries which were set out 
more definitely in the amended petition than in the original, has 
been already disposed of in considering the correctness of the ruling 
of the court in overruling the exceptions which set up limitation in 
bar of the action set up by the amendment. 

The eighth assignment of error is: ‘ The court erred in refusing 
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to give to the jury the instructions asked by defendant numbered 
from one to eleven, inclusive.” 

Under well settled rules this assignment is too general to be en- 
titled to any consideration. It points out no particular error, and is 
but an invitation to the court to make search through ten pages of 
the record if possible to find some error. This it is not the duty of 
the court to do, and it will not voluntarily assume it. 

We deem it proper, however, to say that in the matters presented 
by brief of counsel, under this assignment, there was no error. 

The ninth assignment is: “ The court erred in refusing to grant a 
new trial to the defendant on all the grounds set out in the plaint- 
iff’s motion therefor, but especially on all the grounds in said motion 
numbered from six to twelve inclusive, which are hereby specially 
referred to and made part of this assignment.” 

There were twelve different grounds set out in the motion for a 
new trial. 

The statute, and the rules made for the government of the courts, 
clearly point out how assignments of error shall be made, and de- 
clare that “errors not so distinctly specified shall be considered by 
the supreme court or court of appeals as waived.” RK. §., 1037; 
Rules 24, 25 and 26. 

That the assignment above quoted does not distinctly specify the 
grounds of error relied on is too evident, and it must be deemed a 
waiver of any errors which may have been committed, as fully as 
though no assignment had been filed, based on the action of the 
court in overruling the motion for a new trial. 

The language used by counsel for the plaintiff was improper and 
should not have been used; but we are of the opinion that one who 
desires to avail himself of an objection to such a course by counsel 
for the adverse party should present it in a motion for new trial, 
that the court before which the matter transpired may have an 
opportunity to pass upon the question whether such language prob- 
ably affected the verdict. 

The reasons for this are manifest. No such course was pursued 
in this case. 

The use of improper language or course of argument by adverse 
counsel, within itself, furnishes no sufficient reason for reversing a 
judgment; and it is only in cases in which the preponderance of 
the evidence seems to be against the verdict, or in cases in which 
the verdict seems excessive and there is reason to believe that the 
verdict may have been affected by such course of conduct, that it 
becomes a ground for reversal. 
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Parties are not to be punished by reversals for the improprieties 
of their counsel, unless there is reason to believe that the course 
pursued affected the merits of the case. 

We see no reason, in this case, to believe that the language of 
counsel had an effect upon the jury. There was conflicting evi- 
dence, but it cannot be said that the verdict is not sustained by the 
preponderance of the evidence, nor that it is excessive. 

We find no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered October 23, 1885. ] 





I. & G. N. R’y Co. v. Lypra R. Guzerr. 
(Case No. 1851.) 


an oa PASSENGER AND CARRIER — CONDUCTOR — NEGLIGENCE.— It is well settled 
66 686, that a person who, by mistake, gets on a different train from the one he in- 
63 g2;, ‘tended taking passage on, is a passenger on the train he boards, and the 


71_367, relation of passenger and carrier exists between him and the company, 
P = Following R’y Co. v. Powell, 40 Ind., 37, and Barker v. R’y Co., 24 N. Y., 
|i ii ‘ 

47), FACT CASE.— See opinion for facts held sufficient to notify a conductor of a 
female passenger's ignorance of the railroad routes, and to make it his duty 
to examine her ticket, or inquire what route she wished to travel. 

8. RAILWAY COMPANY — DamaGes.— If a passenger, through the fault of serv- 


ants of a railway company, takes the wrong train, it is the duty of the 
company to return him in safety to the place where the mistake was made, 
or leave him at a convenient place until a return train arrives; if the pas- 
senger is ejected at an uncomfortable and an unsafe place, the company is 
liable in damages for the bodily and mental suffering caused thereby, as 
well as for the injuries resulting from the effort to reach a place of comfort 
and safety. 

4, EVIDENCE — Custom.— Proof of custom cannot be admitted to contradict a 
fact plainly proved by positive testimony. 

5. DAMAGES,— Damages for bodily and mental suffering must be largely left to 

the discretion of the jury. Unless outside influences excite their passions 

and prejudices so that they abuse this discretion, the verdict will not be 

interfered with on appeal. 


— 
o 


Aprrea from Gregg. Tried below before the Hon. Wm. Stead- 
man, Special Judge. 

Suit against appellant for damages for having been, as appellee 
alleged, improperly put off of a train of defendant’s cars a short dis- 
tance from Longview Junction on the night of the 31st of Decem- 
ber, 1881. Appellee alleged that she arrived at Longview Junction 
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about dark on the 31st of December, 1881, from Decatur, Alabama, 
and had a first-class ticket authorizing her to travel over the rail- 
roads owned and operated by the Texas & Pacific Railway Company 
from Texarkana by way of Longview Junction to Terrell, Texas; 
that appellee was then an emigrant to, and an entire stranger in, 
Texas, and was traveling with no other companions than her sister 
and her sister’s two small children; that the Texas & Pacific Rail- 
way formed a connection at Longview Junction with the defendant’s 
railroad, and that the train on which appellee came from Texarkana 
to Longview Junction then and there became part of a passenger 
train of cars which was run from Longview Junction towards Pal- 
estine, Texas, over defendant’s railroad; that appellee, upon her 
arrival at Longview Junction, fearing she might not be on the train 
which would carry her towards Terrell,as soon as she had an 
opportunity, inquired of the conductor, who at the Junction was 
an agent and employee of defendant, if she was on the right train, 
and was by him requested to keep her seat, which she did, believing 
she was on the train which ran to her destination; that being a 
stranger she did not know where she was, and that the conductor 
took charge of the train on which she had traveled from Texarkana 
to Longview Junction and caused the train to be moved off in the 
direction of Palestine, instead of towards Terrell; that it was dark 
when the train moved out from Longview Junction; that after it 
had proceeded some four or five miles, the conductor (being the 
same who had taken charge of the train at the Junction) came 
through the cars collecting fare, and called on appellee for her ticket, 
when she showed him the same one on which she had traveled from 
Alabama to Longview Junction; that he looked at the ticket, and 
in the presence of the passengers who were traveling on the train, 
in an insulting manner threw it down on the floor of the car, and 
for the first time énformed ‘plaintiff that she and her sister were 
not on the right train, and in an angry and insulting manner in- 
formed them that he would have to put them off, and that they 
must get off the train; that the conductor then caused the speed of 
the train to be slacked, called a brakeman or porter to assist him, 
and in a rough and angry manner put the appellee and her sister 
and children off the train while it was moving slowly. Appellee 
charges that the conductor assaulted her and that her life was en- 
dangered in being put off the train, and then sets forth at great 
length various grounds of damage, such as that the place where she 
was put off was not a usual stopping place; that it was an aban- 
doned saw-mill site; that few people, and those principally, if not 
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all, negroes, lived there; that the night was dark; that she and her 
sister and children had to walk back to Longview Junction, a dis- 
tance of four or five miles, through the swamp of the Sabine river, 
over the railroad track and over a high railroad bridge; had to hire 
a negro man to pilot them, and that he became rude and insulting; 
that she suffered from fatigue and the damp night, and that her 
feet were swollen from walking; that she suffered much bodily pain 
and mental anxiety from fright, etc. 

The appellant’s answer consisted of a general demurrer and seven 
special exceptions (the four last of the special exceptions being 
mainly directed to the insufficiency of the grounds of damage 
alleged by appellee), a general denial, and special allegations setting 
up that appellee was not a passenger on appellant’s cars, was not 
invited or misled into going there by appellant or the servants or 
agents of appellant; that she was not put off the cars, but volun- 
tarily got off; that she was offered the opportunity to go on to 
Troupe and from there to Mineola (by paying passage only from 
Troupe to Mineola), where she would be again on the Texas & Pa- 
cific Railway, and could go to her destination, or to get off the 
train of defendant where she did, and wait a short time until the 
passenger train from Palestine to Longview Junction came up, when 
she could return on that train to the Junction without expense; that 
she voluntarily elected to get off the train and walk back to Long- 
view Junction. The last paragraph of the answer alleged that if 
appellee was injured at all, her injuries were not caused by the acts 
of appellant or its servants, but resulted from the contributory neg- 
ligence of appellee. 

The case was tried February 3,1885. The exceptions of appel- 
lant to appellee’s petition were overruled. Verdict and judgment 
for appellee for $6,500. 

Clements, a witness for defendant, was intragduced to prove, by 
the custom of railroads in stamping tickets, the time when the 
tickets on which plaintiff traveled must have been sold, as indi- 
cated by the letters and figures stamped on them. The evidence 
when they were sold was positive, and this evidence of custom was 
excluded. 


F. B. Sexton, for appellant, on negligence, cited: Pierce on Amer- 
ican Railroad Law (ed. of 1867), pp. 274, 276; Field’s Law of Dam- 
ages, secs. 170 and 171, sec. 32, subd. 10; Sedgwick on Damages, 
pp. 56, 101, 534; 2 Redfield on the Law of Railways (4th ed.) see. 
1938; H. & T. C. R. R. Co. v. Nixon, 52 Tex., 25; Penn. R. R. Co. 
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y. Vandever, 36 Penn. St., 298; Railroad Co. v. Le Gierse, 51 Tex., 
189; Gulf, Colorado & Santa Fe Railway Company v. Greenlee, 62 
Tex., 351; Western Union Tel. Co. v. Brown, 62 Tex., 540. 

On damages, he cited: Field on Damages, p. 8, secs. 11, 12; 
Sedgwick on Measure of Damages, pp. 56, 101, 534; 2 Greenl. on 
Ev. (10th ed.), sec. 256; 1 Sutherland on Damages, pp. 56, 57, 67; 
3 Sutherland, pp. 254-5; Indianapolis R. R. Co. v. Birney, 71 Ill., 391. 


T. M. Campbell, W. B. Wynne, Jno. W Duncan and D. W. 
Grow, for appellee, on negligence, cited: H. & T. C. R’y Co. w. 
Devainy, 63 Tex., 174; T. & P. R’y Co. v. Casey, 52 Tex., 121. 

On damages, they cited: R. S., art. 2246; Pollard v. T. & P. Ry 
Co., Willson’s Ct. App. Civil Cases, vol. 2, 424. 


Wut, Curer Justice.— The general and special demurrers to the 
petition were properly overruled. 

It is alleged that the plaintiff, before leaving Longview, inquired 
of the conductor of the defendant’s train if she was in the right 
train, to which he replied by telling her to keep her seat. This was 
equivalent to saying that she was on the right train. It is objected 
that it does not appear that she informed the conductor as to where 
she wanted to go. We think that this does sufficiently appear from 
the above allegations when taken in connection with others found 
in the petition. The plaintiff was on a train upon which she had 
just arrived over the Texas & Pacific Railroad, upon which road her 
place of destination, according to her ticket, which was a through 
ticket from Decatur, Alabama, to Terrell, Texas, was situated. This 
train, upon its arrival at Longview, was run upon an entirely differ- 
ent track, belonging to the defendant company, which did not lead 
to her place of destination. The conductor knew that this train 
had come over the Texas & Pacific Railway track, and that at Long- 
view passengers upon that train could continue their journey by 
way of this same track, or go by way of the defendant’s road ina 
different direction to other and different places. He therefore 
knew that travelers, unacquainted with these facts, were liable to 
make mistakes and take the wrong train at this point. The very 
question asked by the plaintiff put him upon notice that she was 
ignorant of the running of the trains; and the fact that she was a 
woman, traveling apparently without a male companion, should 
have made him doubly careful to see that she did not take the wrong 
train. It was no excuse to say that she did not show him her ticket, 
and hence he could not tell where she wanted to go. It was his 
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duty, under the circumstances, to call for her ticket, or at least to 
inquire as to the route she wished to travel. 

It is also objected that the petition makes the plaintiff a tres. 
passer, and not a passenger, upon defendant’s road. 

It is a principle too well settled to require further elucidation, that 
a person who, by mistake, gets on a passenger train other than the 
one upon which he intended to take passage, is, nevertheless, a pas- 
senger upon the train he is on, and the relation of passenger and 
carrier exists between him and the company. Ry Co. v. Powell, 
Adm’r, 40 Ind., 37; Barker v. R’y Co., 24 N. Y., 599. 

The case of the plaintiff is stronger. She was on defendant's 
train, not solely through her own mistake, but by the fault and 
negligence of the conductor of the train, whose duty it was to see 
that she made no such mistakes. 

It is also urged by way of demurrer that the damages claimed 
were not the natural, direct and proximate results of the aets 
charged by plaintiff to have been committed by defendant's serv- 
ants. As one ground of damage it is alleged that the plaintiff,a 
helpless and unprotected woman, was subjected to great bodily and 
physical pain from being rudely ejected from the cars by the con- 
ductor and porter, in the presence of the other passengers, the con- 
ductor at the same time using insulting language towards her. As 
another ground it is alleged that she suffered bodily and mentally 
from being thus put off in a dark, cold night, in the swamp of a 
river, in a strange country, and where no one lived except a few 
negroes. Of course, it is not urged by the defendant that these 
were not the direct, natural and proximate results of the misconduct 
of the conductor. [Dut if it were, the position would be so contrary 
to reason and authority as to require no argument to overthrow 
it. But it is said that the damages resulting to defendant from hav- 
ing walked back to Longview from the place where she was ejected 
from the cars were too remote to be allowed. As to whether or not 
she was justified in going back to Longview depends upon the cir- 
cumstances by which she was surrounded when left by the train. 
As already stated, the plaintiff was unaccompanied by any male 
protector; she had with her a sister and two infant children; she 
was in the swamp of a river in a strange land; it was a cold, 
dark night, and she could get no shelter except with negroes; and 
whilst she and her companions might have been as safe with them 
as anywhere else, it was certainly justifiable in her to seek security 
at the nearest point, where, within her knowledge, it could be 
afforded. The condition and surroundings of the place where she 
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was forced from the cars were well known to the employees of the 
road. The influence that they would have upon a person in the 
plaintiff's condition must also have been known to them; and they 
might reasonably have contemplated that she would take such pre- 
cautions as in her judgment would contribute to her safety and com- 
fort. This is precisely what she did; and, if she committed an 
error, it was an innocent one, and those who forced her into the 
condition in which she was placed by their own wrongful acts have 
no right to complain. H.& T.C. R’y Co. v. Devainy, 63 Tex., 174. 

It was the defendant’s duty to immediately return her in safety 
to the place where she took the wrong train through fault of the 
conductor, or at least to leave her at some point where she would 
not be subjected to any serious annoyances, and to send her to Long- 
view by the first returning train. If it left her at an improper, 
uncomfortable and possibly an unsafe place, it must have expected 
her to make the best provision in her power for her comfort and 
safety. We think the railroad company bound for the character of 
damages claimed, and that the petition is good against all the 
exceptions taken to it. 

In overruling the demurrers the case is in effect decided. Every 
material allegation of the petition is fully sustained by the evi- 
dence, and in some particulars the proof is much stronger than the 
pleading. For instance, the proof makes it clear that when Miss 
Gilbert inquired of the conductor at Longview as to whether she 
was on the right train, she, at the same time, showed her ticket, 
which was to Terrell, upon the Texas Pacific Railroad. This gave 
the conductor full notice of the place of her destination, and de- 
prived him of all excuse whatsoever for directing her to remain on 
a train which went in a different direction. The proof, too, shows 
that the plaintiff was subjected to greater insult in putting her off 
the train than is claimed in the petition. The charge submitted the 
issues clearly to the jury. It was the law of the case made by the 
evidence, and it is in the light of the evidence that every charge must 
be considered. Being in accordance with the principles announced 
in this opinion, it will not be necessary further to consider it. There 
was no error in excluding the testimony of Clements. We know 
of no rule of evidence that admits proof of a custom to contradict 
a fact plainly proved by positive testimony. 1 Greenl. on Ev., § 292. 

The finding of the jury as to the amount of damages we cannot 
disturb. They do not seem to us excessive to any great extent, if 
at all. It is difficult to compute in figures what sum will repay the 
plaintiff for the gross insults and physical and mental pain to which 
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she has been subjected by the misconduct and rudeness of the em- 
ployees of a railroad company, as detailed by the witnesses in this 
case. The value of the time lost by her might be estimated, but 
the damages for her pain of body and mortification of mind must 
be left largely to the discretion of the jury. When they have not 
apparently abused this discretion, and no outside influences have 
been used to excite their passions or prejudices, the result of that 
discretion must control the judgment of this court on appeal. We 
have not noticed the tenth assignment of error, which is: “The 
court erred in refusing to give the jury the special charges num- 
bered from one to eight, inclusive, asked by the defendant,” as it 
is in violation of the rules. 
There is no error in the judgment, and it is affirmed. 


A¥FIRMED. 
[Opinion delivered October 23, 1885.] 





W. H. Potann, Apw’r, v. F. M. Henry anp G. D. Frazter. 


(Case No. 1895.) 


1. REPLEVY BOND — JUDGMENT — LIMITATION.— Property attached during the 
pendency of a suit was replevied by the owner. Judgment was rendered 
against the owner, but the replevy bond had been lost between the date of 
the judgment and the time when it should have been indorsed ‘* forfeited,” 
the property not having been delivered according to the stipulation of the 
bond. More than four years later suit was brought to substitute the bond 
and obtain a judgment of forfeiture upon it. Held: 

(1) That the substituted bond would occupy the position of the one lost, 
which, never having been forfeited in the manner prescribed by statute, was 
not a judgment against the sureties who signed it. 

(2) That, had the bond been indorsed according to the statute, it would 
have required ten years to bar an action upon it; but being a mere moneyed 
demand against the obligors, under the then existing statute, four years 
barred a recovery on it. 


Aprprrat from Marion. Tried below before the Hon. W. P. 
McLean. 
The opinion states the case. 


H. McKay, for appellant. 





Geo. F. Todd, for appellees. 
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Wii, Curer Justice.— On the 14th of February, 1872, James 
B. Frost sued John D. Smith upon a moneyed demand, and caused 
a writ of attachment to issue, which was levied upon seven bales of 
cotton. The cotton was replevied by Smith, Henry and Frazier be- 
coming sureties upon his replevin bond. Judgment was rendered 
against Smith on the 13th of May, 1875. The bond was lost be- 
tween the date of the judgment and the time when it should have 
been indorsed forfeited, the cotton not having been delivered ac- 
cording to the stipulations of the bond. Frost transferred his judg- 
ment against Smita and claim against the sureties to Thos. Poland, 
who, on the 8th of July, 1879, commenced this suit upon the judg- 
ment against Smith, and upon the bond against his said sureties. 
The object of the suit was to substitute the bond and to obtain a 
judgment of forfeiture upon it, and also a judgment against Smith, 
Henry and Frazier for the full amount of principal and interest due 
upon the judgment rendered against Smith on the 13th of May, 
1875. Thos. Poland having died, W. H. Poland, his administrator, 
prosecuted the suit, and Smith having been dismissed from the 
cause, the appellees were the only defendants below when the suit 
was determined. They pleaded limitation of four years by way of 
special demurrer, which, having been sustained by the court, and 
the plaintiff having declined to amend, final judgment was ren- 
dered for the defendants. From this judgment an appeal is taken 
to this court, and the error assigned is the ruling of the court upon 
the special demurrer. 

The suit, so far as these appellants are concerned, is upon the re- 
plevin bond. Its object is to obtain a judgment of forfeiture upon 
the bond for the full amount recovered against Smith in the former 
judgment. ‘The substitution of the bond is a mere preliminary step 
towards its enforcement. If we treat the prayer for substitution 
as granted, the case will stand as a suit upon a replevin bond which 
has never been declared forfeited, as prescribed by the statute, and 
hence not a judgment against the sureties signing it; for when a 
paper is substituted it stands in the same condition as when it was 
lost or destroyed. 

Treating the case as a suit upon the original bond, without for- 
feiture indorsed upon it, which it is, the only question is, Was it 
barred by limitation? Whether we date the accrual of the cause 
of action from the day the judgment was rendered, or from the 
time when the forfeiture might have been indorsed upon the bond 
(which was ten days thereafter), more than four years had elapsed 
between its accrual and the time of the commencement of this suit. 
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The statute of limitations in force when the cause of action accrued, 
as well as when the suit was brought, barred all actions of debt 
grounded upon any contract in writing, at the end of four years 
next after the cause of such action or suit accrued. Pasch. Dig 
4604. 

Had the bond been forfeited in the manner prescribed by statute, 
it would have had the force and effect of a judgment; and, under 
the previous decisions of this court, would not have been barred 
until after the expiration of ten years. Austin v. Townes, 10 Tex., 
24; Burton v. Miller, 14 id., 299. 

gut, without the declaration of forfeiture, it was a mere contract 
for the delivery of property, which had not been complied with, and 
hence became a recognized demand against the obligors for the full 
amount of the principal, interest and costs of the judgment against 
Smith. Assuch demand, it came within the province of the above 
clause of the act of limitations, and the court properly held that 
suit upon it was barred. The judgment below must be affirmed. 


’ 


AFFIRMED, 
[Opinion delivered October 27, 1885.] 





W. F. Connor v. Bette Hawerys. 


(Case No. 1846.) 


583} 1, PRACTICE — EXEMPTION — THIRD PARTIES.— A daughter claimed a piano levied 





on as the property of her father to satisfy an execution against him, and 
filed her bond and affidavit under the statute for trial of right of property. 
When levied on, the piano was held by a railroad company as the property 
of the father. An issue was made up, the claimant asserting that the prop- 
erty was her own; six months after she filed a plea setting up that the piano, 
if the property of her father, was exempt, being part of his household furni- 
ture. Held: 

(1) That this last plea was no plea in abatement, since it went to the merits 
of the action; and if a plea in abatement, it was not filed in due order, since 
it came after an issue had been made up between the parties. 

(2) That the plea alleged no fact pertinent to the issue of title and should 
have been disallowed. Not having been in possession of the property at the 
time it was seized, by claiming that the title Was in her father, claimant 
put herself in the position of a third party setting up an exemption which 
the defendant in execution did not assert. 


Aprrat from Morris. Tried below before the Hon. B. T. Estes. 
The opinion states the case. 
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J. M. Moore, for appellant. 
No briefs on file for appellee. 


Wurm, Curer Justice.— An execution in favor of W. F. Connor 
and against E. R. Hawkins and another was levied on a piano in 
the possession of the Missouri Pacific Railway Company, as the 
property of E. R. Hawkins. The appellee claimed the piano, and 
filed her affidavit and bond under the statute for trial of the right of 
property. An issue was afterwards made up between the claimant 
and the appellant, for whose use the execution had been issued, the 
plaintiff alleging that the piano was subject to the execution, and the 
claimant asserting that it was not so subject, but her property, 
bought with her own means. More than six months after the par- 
ties were thus at issue, the appellee filed, what is termed in the 
judgment below, a plea in abatement, in which she set up that the 
piano, if the property of E. R. Hawkins, her father, was part of his 
household furniture, and not subject to execution. The cause was 
heard by the judge on this plea, which was sustained by him, and 
the suit ordered to abate and be dismissed at the costs of the appel- 
lant. From this judgment and ruling of the court the present ap- 
peal is taken. To call the plea in this case a plea in abatement 
seems a misnomer. Pleas in abatement are intended to defeat the 
particular suit for having been improperly brought in some respect, 
which does not go to the merits of the action. But this plea, if es- 
tablished in favor of a person authorized to plead it, was a full bar 
to the plaintiff's case, and set at rest all right to subject the prop- 
erty in controversy to execution for the debts of E. R. Hawkins. 
If a plea in abatement, it was not filed in due order of pleading 
and came too late after an issue, as to the ownership of the piano, had 
been made between the plaintiff and the claimant. But, if this ob- 
jection was waived by a failure to except to the order of filing, the 
plea should not have prevailed, because it did not set up facts of 
which the claimant could avail herself under the circumstances of 
the case. She was not in possession of the piano when it was seized 
as the property of her father. She claimed it and undertook the 
burden of proving that it was hers and not her father’s. To sus- 
tain her side of such an issue she calls in aid the fact that, if the 
piano was the property of her father, it was exempt from execution. 

For the purposes of such a plea, and to entitle it to consideration, 
she must admit that the title to the piano is in E. R. Hawkins. She 


is then in the position of a third party without title to property, 
Von. LXIV —35 
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seized under execution against another, and not having possession 
of it, who intervenes for the purpose of defeating the plaintiff in 
execution by setting up an exemption which the defendant does not 
assert. A stranger to the proceeding between the debtor and cred. 
itor would certainly have no right, under such circumstances, to 
interfere between the parties to the execution upon‘any such 
grounds, and in this respect the child of the party for whom the 
exemption is claimed would be in no better position for that purpose 
than a mere stranger. The head of the family may dispose of the 
exempt furniture without consulting his children when they have no 
title to it in themselves. It follows that he may allow it to be sold 
under execution without any interference on their part. The claim- 
ant can try her title to the property in this suit if she chooses; and 
if E. R. Hawkins wishes to claim the exemption he can do so in an 
appropriate proceeding. The plea alleged no fact pertinent to the 
issue of title between the plaintiff and the claimant, and should have 
been disallowed. For the error of the court in sustaining it, the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered October 27, 1885.] 





Batrtzy & Goopsonn v. D. B. James. 


Of Bae (Case No. 1854.) 

254 
66 5ea/ 
269 ayy] 1, ARTICLE 1482, REVISED STATUTES, CONSTRUED.— Judgment was entered in 
64°55 a justice’s court against the claimant of certain property which had been 
4 565 levied on under execution, for the value of the property, assessed at $70, 


$7 damages, with interest and costs of suit. An appeal was taken to the 
district court, one of the grounds for appeal being that the value of the 
property had been assessed too high. In the district court, judgment was 
given against the claimant for only $65.25, as the value of the property, but 
the interest had accumulated to such an extent that the entire amount of 
the judgment exceeded that given in the justice’s court. Held, that a literal 
construction of article 1432, Revised Statutes, would charge the claimant 
with the costs of the district court, but the reason and spirit of the law must 
prevail, and the claimant should not have beer taxed with the costs of a pro- 
ceeding through which he righted a wrong and prevented injustice from 
being done him. 





Apprat from Camp. Tried below before the Hon. W. P. McLean. 
The opinion states the case. 
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King & Ofiel, for appellants. 
M. L. Morris, for appellee. 


Wu, Curer Justice.— Bailey & Goodjohn filed an affidavit of 
claim to one thousand eight hundred and twenty pounds of cotton, 
levied on as the property of Lewis Ivey, under an execution from 
the justice’s court, in favor of D. B. James, and gave the statutory 
bond for the trial of the right of property. This trial, in the jus- 
tice’s court, resulted adversely to Bailey & Goodjohn. That court 
assessed the value of the cotton at $70, and gave judgment against 
the appellants for that amount, together with ten per cent., or $7, 
damages, and interest from October 3, 1883, and costs of suit. Bai 
ley & Goodjohn appealed to the district court, and the trial there 
resulted in a judgment for $65.25, the value of the cotton, together 
with interest from October 3, 1883, aggregating $73.67, and the 
further sum of $7.36, damages, all aggregating the sum of $81.03. 
The court also gave judgment for costs against the appellants. From 
this judgment an appeal is taken by Bailey & Goodjohn to this 
court, the error assigned being the taxing of the appellants with the 
costs of the district court. 

Article 1432, Revised Statutes, reads as follows: “In cases of 
appeal or certiorari taken by the party against whom the judgment 
was rendered in the court below, if the judgment of the court 
above be against him but for a less amount, such party shall recover 
the costs of the court above, but shall be adjudged to pay the costs 
of the court below; if the judgment be against him for the same or 
a greater amount than in the court below, the adverse party shall 
recover the costs of both courts.” 

Literally construed, this article would require the costs of the dis- 
trict court in this case to be charged to the appellants. But our 
Revised Statutes are to be liberally construed with a view to effect 
their objects and promote justice. Final Title, sec. 3. 

The object of the above article doubtless was to bring about a 
speedy termination of suits in which no great amounts were involved, 
and to discourage appeals in such cases based upon insufficient 
grounds. This object was sought to be effected by charging the 
appellant with the costs of the appellate court, if he did not pros- 
ecute his appeal with effect, and obtain a judgment above more 
favorable to him than had been rendered in the justice’s court. 

If he did obtain a more favorable judgment in the upper court, 
his opponent must pay the costs of that court, as his recovery of an 
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unjust judgment below had brought about the appeal; and the 
appellant was, as to the sum by which the judgment below was 
rendered on appeal, the prevailing party in the district court. This 
is the reason and intention of the law, and no other construction 
will effect its object and promote justice in cases like the present, 
In fact they would be thwarted, if the appellee, whilst defeated in 
thedistrict court as to a portion of his recovery below, obtains a 
judgment for an amount made to equal or exceed the sum recovered 
in the justice’s court by reason of interest accumulating between the 
dates of the two judgments. The present case furnishes a good 
illustration of the injustice of a literal construction of the statute. 
Here the justice’s court found that the cotton levied on was worth 
$70, and gave judgment against the claimants for that amount, 
together with interest for about one month and a half, and ten per 
cent. damages. The claimants, believing the judgment erroneous, 
appealed to the district court. One of the reasons for taking the 
appeal is to be gathered from the issues made in the court above, 
viz., that the value of the cotton had been assessed too high by the 
justice of the peace. This issue was sustained on appeal, and the 
district court found the cotton to be worth only $65.25, and gave 
judgment against the claimants for that amount, ten per cent. dam- 
ages thereon and interest. Leaving out the interest in both judg- 
ments, that obtained above is less than the one recovered below by 
several dollars; but counting the interest that accumulated on the 
claim during the eighteen months transpiring between the dates of 
the two judgments, and that of the district court exceeds the judg- 
ment of the justice some three or four dollars. 

The appeal has been prosecuted with effect; an erroneous judg- 
ment, rendered for too large an amount in the justice’s court, has 
been corrected by the appeal. The claimants should not, according 
to the reason and spirit of the law, be taxed with the costs of a pro 
ceeding through which they righted a wrong and prevented injus- 
tice from being done them. We think the district court erred in 
taxing the costs of that court against the appellant, and its judg- 
ment will accordingly be reformed so as to allow a recovery by the 
appellants of the costs of the district court against the appellee. 


REVERSED AND REFORMED. 


[Opinion delivered October 30, 1885. ] 
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T. & P. R’y Co. v. Saran A. Soorrt. 
(Case No. 1884.) 


1, CHARGE OF COURT — TRANSCRIPT.— The charge of the court should avoid the 
statement of unnecessary matter which must tend to confuse a jury, and 
which on appeal must needlessly enlarge the record. The record should not 
be incumbered with needless details of testimony which could be condensed; 
or with assignments of error which, considered with reference to the rules 
governing appealed cases, the attorney ought to know would be useless. 

9, ARGUMENT OF COUNSEL.— When, after the plaintiff's counsel has addressed the 
jury, the defendant’s counsel declines to make an argument, this court will 
not revise the discretion of the district judge in permitting a second argu- 
ment to be made by plaintiff's attorney, when no injury is shown to have 
resulted. 

8. DAMAGES — POSSESSION — FELLOW-SERVANTS.— In a suit against a railway 
company for damages for personal injuries inflicted on a deceased husband, 
who, it was alleged, was a passenger on defendant's train when his injuries 
were received through its alleged negligence, there was conflicting testi- 
mony as to whether the deceased was a passenger or not. Held: 

(1) That, from the character of the case,—the injury complained of having 
been caused by the negligence of a servant of the company,—it was the 
duty of the court to give in charge to the jury the law by which, under the 
evidence, it could be determined what relation the deceased bore to the com- 
pany when his injuries were received,— whether he was passenger or 
servant. 

(2) It was error to charge that the fact that the conductor of the train 
received and treated the deceased as a passenger,made him such. 

4, RAILWAY COMPANY — FELLOW-SERVANT— NEGLIGENCE.— A railway com- 
pany is bound to furnish suitable machinery for the work intended to be 
performed by it. If it be defective, and, while being used for the purposes 
for which it was designed, an injury results to an employee which was 
caused by the defect, the company is liable, unless the employee knew or 
might have known of the defect. In such a case the company could not 
escape liability by proof that the negligence of another employee engaged 
in the same common service contributed to the injury. 

5. Same.— But if the injury results to the employee from the negligence of a 
co-employee engaged in the same department of the common service, who 
used machinery for purposes and in a manner not designed in its construc- 
tion, and whereby the injury resulted, but which would have been safe if 
properly used in work for which it was designed, the company would not 
be liable. 


Aprprat from Harrison. Tried below before the Hon. J. G. Hazel- 
wood. 


Jas. Turner, for appellant, cited: Hutch. on Carriers, § 562; 10 
Tex., 116; 10 Tex., 137; 3 Tex., 147; 46 Tex., 537; 49 Tex., 32; 
39 N. Y., 468; 53 IIL, 326. 
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Alex. Pope and J. B. Carter, for appellee, cited: Rules of Supreme 
Court, 24 to 26; Pearson v. Flanagan, 52 Tex., 266 to 280; Ran- 
dall v. Carlisle, 59 Tex., 69; Barnard v. Tarleton, 57 Tex., 402; Green 
v. Dallahan, 54 Tex., 985 ; Gulf, W. I. & P. R’y Co. ». Montier, 61 
Tex., 122. 


Rosertson, Associate Justicr.—In a charge to the jury a long 
statement of the contents of the pleadings can serve no useful pur- 
pose. It rather confuses than enlightens the jury, increases the 
costs of litigation, and swells to endless proportions the record here 
and in the court below. In the single half page of the seven and 
one-half pages thus occupied in this record, the issues the jury were 
to pass upon could have been clearly and fully stated. In the state- 
ment of facts, the repeated statements of one witness cover thirty 
pages, all of whose material testimony could easily have been put upon 
five pages. Two of the assignments of error are utterly useless, as 
one of them attacking the charge of the court,refers us for a state- 
ment of the grounds to the motion for new trial, and the other 
complains generally of the error in overruling that motion. The 
record is not a comely one. 

On the trial in the court below, the plaintiff’s counsel, after open- 
ing the case, and after defendant’s counsel had addressed the court on 
the law of the case and declined to address the jury, was permitted, 
over defendant’s objection, again to address the jury on the facts. 
If the second speech was better than the first, or presented anything 
new, the court would doubtless have permitted defendant’s counsel 
to reply. No injury is shown to have resulted to appellant from the 
course pursued, and we cannot see that the court below abused 
the discretion necessarily and properly vested in it in such matters. 

The only other assignment of error made in compliance with the 
statute and rule, is the refusal of the court to give the special 
charges requested by appellant. In the brief, the statement in sup- 
port of this assignment, required by rule 31, is wholly defective; 
but as it presents the only question properly remaining in the record, 
it has not been deemed necessary to set aside the submission and re- 
quire a new brief. 

An object of the special charges was to possess the jury of the in- 
formation needed to enable them to determine whether Jno. B. 
Scott was or was not a passenger on appellant’s train when he was 
fatally injured on February 17, 1884. He was riding in a tool-car in 
a train made up by the yard-master at Longview, in which there was 
improperly placed, near the engine, a passenger coach to be hauled 
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to Marshall to be repaired. The car in which Scott was riding, and 
three others, were thrown from the traek by the draw-head of the 
coach breaking and dropping down between the cross-ties. The 
stem of the draw-head was already cracked half through, but if 
sound it was subjected to strains in this instance not contemplated 
in the construction of draw-heads for passenger coaches. Behind 
the coach in this train, and drawn by this draw-head, were nine 
loaded and six empty freight cars, besides the caboose, and that the 
yard-master in putting it there was guilty of culpable negligence 
cannot be questioned. Whether the injury to Scott would have 
happened if the draw-head had not been defective, and if it would 
not, whether appellant would be responsible for such defect in view 
of the improper use made of the passenger coach, are questions not 
involved in this appeal, as the jury under the proved facts were cer- 
tainly authorized to believe that the sole cause of the injury was the 
negligence of the yard-master in making up such a train with the 
coach near the engine. If the testimony authorized such conclu- 
sion, it was certainly incumbent upon the court below to inform the 
jury what the appellant’s liability to Scott’s wife would then depend 
upon, and manifestly, if there were any facts making it a question 
whether Scott was or not a passenger, how that should be deter- 
mined became pre-eminently important. If Scott was a regular 
passenger, appellant would be responsible for the negligence of the 
yard-master; but if he was a co-employee with the yard-master, en- 
gaged in a department of appellant’s service pertaining, as did the 
yard-master’s duties, to the operation of the railway, then the ap- 
pellant was not responsible for the negligence of the yard-master, 
and appellee would not be entitled to recover. On the facts, whether 
Scott was a passenger or an employee could only be determined by 
the jury, as the testimony was conflicting; but the only test for de- 
cision of the question given by the court in its charge was certainly 
an improper one. The conductor of the train testified that he re- 
ceived and treated Scott as a passenger, and the court instructed 
the jury that the conductor's so receiving and treating him would 
make him a passenger. If he and the yard-master were fellow- 
servants, nothing the conductor could do would change the relation- 
ship. There was error in this charge, and also in the court’s refusal 
to give substantially the first special charge requested by appellant. : 
The judgment of the court below must, therefore, be reversed and 
the cause remanded. 
REVERSED AND REMANDED. 

[Opinion delivered October 20, 1885. ] 
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ON MOTION FOR REHEARING. 


Rosertson, Associate Justice.— The judgment of the court below 
was reversed on the third assignment of error. That assignment was 
that the court erred in refusing to give the three special charges 
asked by appellant. The three special charges present in different 
phases the same proposition. But one error was committed in reject- 
ing them, and that was sufficiently assigned. That this court erred 
in considering that assignment, as insisted upon in the motion for 
rehearing, is not sustained. 

In his argument upon this motion for rehearing, counsel for appel- 
lee has earnestly urged the court to re-examine the record and recon- 
sider the case. We have done this, and whilst we adhere to the 
conclusion reached in the original opinion, that the judgment below 
should be reversed and the cause remanded for a new trial, we think 
it would be proper to add a few remarks, attention to which may 
conduce to an earlier termination of the suit. 

It seems to be an undisputed fact that the breaking of the draw- 
head of the coach in the train upon which Scott was being trans- 
ported occasioned the wreck in which Scott lost his life. It seems 
also to be proved that the draw-head was out of repair, and that the 
coach was improperly placed in the train near the engine. It is also 
shown that the draw-heads for coaches are not made as strong as 
those for freight cars. On these facts it becomes a question whether 
the wreck was caused by the defect in the draw-head or by its being 
improperly subjected to a strain not contemplated in its construc- 
tion. 

The master is bound to furnish machinery suitable for the work 
to be done with it. If he furnishes a defective draw-head, and in 
such use of it as would be proper, if it was not defective, an injury 
to his servant results from the fact that it is defective, the master is 
liable, unless the servant knew or might have known of the defect. 
In such case the master could not escape the liability by proof that 
the negligence of a fellow-servant of the injured employee contrib- 
utes to the injury. On the other hand, if the defective draw-head 
is used by the negligence of a co-employee of the injured servant 
in a place or for a purpose for which, if it were not defective, it was 
not furnished by the master or in its construction fitted, and a wreck 
occurs by the breaking of the draw-head, which would not have 
broken if it had been sound, is the injury then in legal contempla- 
tion caused by the defect in the draw-head or by its improper use? 
If Scott was a servant, these questions should be considered. 
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There was evidence enough on both sides to make it an issue in the 
case, whether he was a servant or a passenger. The charges re- 
quested by appellant all bore upon this issue, and whether they cor- 
rectly propounded the law or not, they were sufficient to call the 
attention of the court below to the defect in the general charge. 
Under the general charge the jury may have found that Scott was 
both an employee anda passenger. If a passenger, the jury are 
advised how to ascertain if the appellant is Jiable; but if he was 
not a passenger, the law by which to test appellant’s responsibility 
for his death is only partially given. 

The judgment of the court below was properly reversed, and the 
motion for rehearing is therefore refused. 


MorioN FOR REHEARING REFUSED. 


[Opinion delivered November 20, 1885.] 





Tue Sratre or Texas v. M. A. A. De Lzon. 
(Case No. 1832.) 


1, MEXICAN GRANT— IMPERFECT TITLES —PRESUMPTION.— Suit was brought 
under the act of the state legislature of August 15, 1870 (Acts of 1870, pp. 
201-204), for the confirmation of what was claimed to be an imperfect title 
to something over five leagues of land situate in Hidalgo county. That act 
provided for the confirmation of such titles to land within a designated por- 
tion of the state west of the Nueces river, if it was found that such a title 
‘‘would have matured into a perfect title under the laws, usages and cus- 
toms of the government under which it originated, had its sovereignty over 
the same not passed to and been vested in the republic of Texas, provided 
said title was originally founded in good faith.” Held: 

(1) That if the steps taken by the applicant to procure the land from the 
existing government prior to the revolution of 1836 had progressed to the 
termination of the ‘instructive dispatch,” which was ordered to be passed 
to the executive of the state of Tamaulipas, and the dispatch shows that 
whatever had been done was performed in accordance with the laws in 
force, it must be presumed that the grant would have been issued by the 
executive, through his act in perfecting it had there been no change in the 
sovereignty. 

(2) If the ‘instructive dispatch ” shows upon its face that the successive 
steps taken to complete the imperfect title were, as far as they had pro- 
gressed, not in accordance with the laws then in force, no presumption can 

be indulged that the grant would ever have been perfected,-even if there had 

been no change in the sovereignty. 
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COLONIZATION LAWS — IMPERFECT TITLES.— On November 3, 1833, an inhabit- 
ant of the town of Reynosa applied for land under the colonization law of 
Tamaulipas of December 15, 1826; the inspection, survey, appraisement and 
other proceedings required by that law (sec. 7, art. 765, Pasch. Dig.) occurred 
after the law of October 19, 1833, passed for the benefit of the inhabitants of 
Camargo, Mier, Guerraro and Laredo, was in force. Held, that in a suit 
brought under the act of August 15, 1870, to confirm title, the rights of the 
plaintiff were to be determined by considering the regularity of the incipient 
steps to obtain title under the law of December 15, 1826, and not under that 
of October 19, 1833, which had no reference to applications for land by the 
inhabitants of Reynosa. 

SaME.— Though the law of December 15, 1826, of the state of Tamaulipas 
seems to have-contemplated that the initial proceeding in securing land wag 
by petition to the governor, yet since the custom often was to apply to an 
alcalde or to the ayuntamiento, the instructive dispatch following which 
and referred to the governor,was acted on and deemed sufficient to obtain 
a concession, the fact that such petition was to an alcalde instead of the 
governor would not vitiate the title, or render invalid the incipient steps 
taken after the petition, and before the act of possession. Following State 
v. Sais, 47 Tex., 307, 315, 323; State v. Sais, 60 Tex., 87. 

SameE.— The colonization law of the state of Tamaulipas of October 19, 1833, 
construed, and held: that there is nothing in that act which repeals the 
third article of the colonization law of 1826 in regard to the initial proceed- 
ings by petition to secure land, or which required that the petition should 
be addressed to the ayuntamiento. 

PAROL EVIDENCE TO ESTABLISH LAW.— Though parol evidence is not admis- 
sible to establish the fact that certain paper evidences of title were sufficient 
to vest title under the laws of a former government, yet when such testi- 
mony is given by one familiar with such laws, who was himself an alcalde 
who, in an official capacity, administered the law, it might be valuable as 
evidencing the previous contemporaneous construction of such law. 

CONSTRUCTION OF LAWS BY FORMER GOVERNMENT.— The construction of the 
laws of a former government, in regard to the powers of its officers, adopted 
and acted on by the constituted authorities of such former government, 
will be respected, unless it be shown that they transcended their powers or 
acted clearly in violation of the laws then in force. Following Hancock v. 
McKinney, 7 Tex., 384. 

LAPSE OF TIME—ITS EFFECT ON TITLE.— After the lapse of forty years it 
will be presumed that an ‘‘ instructive dispatch,” relating to the acquisition 
of land under the colonization laws of Tamaulipas, which was prepared in 
like manner with others which received the sanction of the government of 
that state, acting through officers familiar with their duties and powers, 
was legally prepared, and would have been followed by a grant of the land 
from the governor if presented to him for that purpose. 

ASSISTING WITNESSES.— The laws of Tamaulipas did not require any of the 
papers constituting the instructive dispatch required by the colonization 
law of 1825 to be authenticated by two assisting-witnesses. Had such re- 
quirement been made and disregarded, the paper could still be shown to be 
genuine by other testimony, under the rules regulating evidence, 

GRANT — SuRVEY.— In a suit to confirm title to land west of the Nueces river, 
under the act of August 15, 1870, an excess of three labors in the actual sur- 
vey of a tract which was denounced for five leagues, would, after the lapse 
of forty years, constitute no ground for withholding a confirmation of title 
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to the entire survey. Nor could the fact that the appraisers fixed the price 
of pasture land at $10 instead of $30 per league affect the right to a con- 
firmation of a title in other respects proper to be confirmed. In such case 
the payment of the amount due the government would be required before 
the applicant could be entitled to the benefits of a judgment confirming his 
title. 


Apprat from Travis. Tried below before the Hon. J. P. Rich- 
ardson. 

Appellees instituted this suit January 9, 1877, against the state of 
Texas, under the act of August 15, 1870, to secure the confirmation 
of what was claimed to be an imperfect title to five and a fraction 
leagues of land situated in Hidalgo county. It was claimed that 
Jose Antonio Leal de Leon, the ancestor of appellees, applied for the 
land on the 3d day of November, 1833, to the authorities of the vil- 
lage of Reynosa, in accordance with the colonization laws of the 
state of Tamaulipas, then in force; that the denouncement was 
complete up to the termination of the instructive dispatch, but on ac- 
count of the change in government no title was issued by the execu- 
tiveof Tamaulipas. It was further claimed that had not this change 
in government taken place, this imperfect would have matured into 
a perfect title under the laws, usages and customs of the state of 
Tamaulipas. Prayer that it be confirmed, etc. 

On February 13, 1873, the cause was tried without a jury, and 
judgment rendered in favor of appellees, confirming their title, ete. 

The only error assigned is that the judgment was not supported 
by, but that it was against, the evidence. 

The substance of the act of August 15, 1870, under which this suit 
was brought, is stated, so far as the same is necessary to be set forth, 
in the first subdivision of the syllabus. 

The petition alleged that on the 3d day of November, 1833, the 
ancestor of the appellant applied for the five leagues of land de- 
scribed, to the proper authorities of the village of Reynosa, in 
accordance with the colonization lawsin force in the state of Tamau- 
lipas; that the application was approved November 4, 1833, the 
adjacent land owners cited, and the surveyor-general ordered to 
survey the land; that appraisers and experts were appointed; that 
the survey was made, and a return made of the survey with field- 
notes and map, and thereupon the usual dispatch (expediente) was 
formed of the whole proceeding, which was indorsed by the first 
alcalde of the village of Reynosa, who transmitted the same with 
the price of the land. The prayer was for a confirmation of the 
title. 
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A. J. Peeler and S. R. Fisher, for the State. (A written argu- 
ment is found in response to questions propounded by the Chief 
Justice in 1877 to counsel on both sides, but no brief on file for the 
State.) 


James H. Bell and Chandler, Carleton & Fobertson, for appel- 
lees, on the points discussed in the opinion, cited: United States ». 
Rice, 4 Wheat., 246; Keene v. McDonough, 8 Pet., 310; Davis »v. P. 
J. of Concordia, 9 How., 280; 13 Tex., 662; Green vw. Biddle, 8 
Wheat., 92; Bronson v. Kinzie, 1 How., 319; McCracken v. Hay- 
ward, 2 Hlow., 612; People v. Bond, 10 Cal., 570; Ogden v. Saun- 
ders, 12 Wheat., 213; Von Hoffman »v. City of Quincy, 4 Wall., 550. 


Wuur, Curr Justice.— At the Tyler term, 1883, this court 
adopted the opinion of the commissioners of appeals reported to us 
in this case, reversing the judgment of the court below, and rendering 
a judgment in this court in favor of the state of Texas. Subse- 
quently a motion for rehearing was filed by the appellee, asking us 

) to reconsider our former decision and affirm the judgment of the 
district court. 

It was correctly held in the opinion of the commissioners that in 
this case the matter of procuring the land for which De Leon had 
made application “ had progressed to the termination of the instruct- 
ive dispatch, which was ordered to be passed to the executive of 
the state of Tamaulipas;” and it was further properly said, ~ if this 
dispatch shows that its several progressive parts are in compliance 
with the laws then in force, then it would result that, as only the 
executive in issuing title was required to perfect the grant, had 
there been no change in the sovereignty, it may be assumed that the 
grant would have issued. On the other hand, if the instructive dis- 
patch affirmatively shows that the law was not complied with, it 
will not be assumed that the executive would have extended a title 
upon it.” The opinion then proceeds to set up three supposed de- 
fects in the dispatch, by which it was vitiated, and holds that on 
account of those the governor of Tamaulipas would not have ex- 
tended title to the applicant, and hence that he cannot recover in 
our courts under the act of August 15, 1870. 

These defects are as follows: 

1. The land in controversy was aj sed at only $10 per league, 
whereas the law of Tamaulipas required that lands of its descrip- 

tion should not be purchased from the government for less than $30 
per league. 
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2. The land surveyed for De Leon was about three labors more 
than five leagues, the amount solicited by him. 

8. Some of the papers going to make up the instructive dispatch 
are not attested by two assisting witnesses. 

The papers composing the dispatch that precedes the inspection 
of the land seem to have been executed prior to the 17th of No- 
vember, 1833; the others bear date subsequent to that time. The 
application was evidently made under the colonization law of Ta- 
maulipas of December 15, 1826; the inspection, survey, appraisement, 
and all other proceedings, occurred after the law of November 17, 
1833, took effect. Wedo notregard the law of October 19, 1833, 
as at all applicable to the case, as it was passed for the benefit of 
certain towns, among which Reynosa was not included. 

The law of 1826 seemed to contemplate that the first step to- 
wards obtaining a land grant should be a petition to the governor. 
The application was to be referred by him to the proper alcalde, 
whose duty it was to make the appropriate decree in reference 
to the examining, measuring and marking out the land designated, 
after citing the adjoining proprietors should there be any. Id., 
art. 7. 

These proceedings, if no opposition was interposed, were to be 
passed by the alcalde to the executive of the state, by whom the 
title of adjudication and ownership should be issued to the person 
interested, ordering that the alcalde of the town of his residence 
put him immediately in possession of the land granted. The pro- 
ceedings before the governor were to be conducted officially, and the 
executive was to proceed with the audience of the fiscal of the 
supreme court of the state. Article 8. 

But whilst the more regular plan may have been to apply in the 
first place to the executive, it seems that in practice these applica- 
tions were frequently made to the alcalde, as in this case, or to the 
ayuntamiento. ~ This we infer from numerous records in this court; 
and in previous decisions, it has been shown that the instructive dis- 
patch has been recognized by the executive of Tamaulipas as suffi- 
cient to obtain the concession, where the original application was 
not made to the governor. 

This court, too, has in effect determined that proceedings not orig- 
inally commenced by petition to the governor may be sufficient to 
entitle the applicant to a final concession from the executive. State 
v. Sais, 47 Tex., 307, 315; State v. Sarnes, id., 323; State v. Sais, 60 
Tex., 87. 

In the first two cases cited the application seems to have been 
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made to the ayuntamiento under the law of October 19, 1833; but 
there is nothing in that law which prescribes that this shall be 
done; or that repeals expressly the third act of the colonization 
law of 1526 on this subject. And the citizens of the towns for 
whose benefit that law was enacted had to obtain their concessions 
from the governor, as in other cases, although the law did not so 
provide, the general colonization law of 1826 governing in this re- 
spect. See 47 Tex., 259. 

In the last case cited the application was under the general law of 
1826, and the applicant was held entitled toa concession, though there 
was no proof that he had ever obtained one, and hence to a judg- 
ment of this court, although the denunciation and application was 
made to the alcalde. 

Moreover, it appears to have been proved in this cause that the 
papers of which the instructive dispatch was made up, vested title 
to the land in De Leon. Of course this testimony is worthless to 
prove such title; but coming, as it did, from intelligent Mexicans 
residing in Tamaulipas, one of whom had himself been an alcalde of 
Reynosa, it might, as remarked by Roberts, C. J., in State v. Cuellar, 
47 Tex., 304, 305, have been valuable in giving information as to the 
previous or contemporary construction given to the laws of Mexico 
by the officers who executed them. If their evidence is to have this 
much weight attached to it, then it shows that the officers construed 
the colonization law of Tamaulipas as authorizing the proceeding 
necessary to obtain a grant of land, to begin with an application to 
the alcalde, and to be conducted in other respects as in the present 
case. 

It may be added that this court has held that “the construction of 
their powers, and of the laws which conferred them, adopted and 
acted upon by the authorities under the former government of this 
country, must be respected until it be shown that they have clearly 
transcended their powers, or have acted manifestly contrary to law.” 
Hancock v. McKinney, 7 Tex., 384. 

After the lapse of forty years it is nothing more than a reason- 
able presumption that an instructive dispatch, prepared in like man- 
ner with others which have received the sanction of the government 
of Tamaulipas, and by officers familiar with their duties and powers, 
was legally prepired, and would have been followed by a grant from 
the executive if presented to him for that purpose. 

We are not pointed to any law of Tamaulipas requiring any 
papers such as are found in the instructive dispatch,to be authenti- 
cated by two assisting witnesses. The laws of Coahuila and Texas 
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did require the final instrument of possession to be so authenti- 
cated. Yet under that law this court has frequently held that 
such an instrument is still valid, if it can be proved to be genuine 
according to the rules of evidence. Clay v. Holbert, 14 Tex., 
189; Ruis v. Chambers, 15 Tex., 585; Watrous v. McGrew, 16 Tex., 
506. 

Here there was no instrument of possession. It was the want of 
this that the present suit was instituted to supply. The original 
order of the alcalde, as to the denunciation, view and survey of the 
lands, and notice to adjoining proprietors, was authenticated by two 
witnesses; and the important signatures to all the other papers, 
as well as to this, were fully proved by witnesses examined at the 
trial. 

It seems that the denunciation was ‘of five leagues under article 
25 of the colonization law of Tamaulipas. Thesurvey was intended 
to be of that amount; but in making up the plat it was found that 
there was an excess of three labors over and above the five leagues. 
This may have arisen from an error of the surveyor in making his 
original calculation, and for such an error it would hardly be proper, 
at this late day, to cancel the right of the applicant to the entire 
land. But prior to the making of the survey, the law of November 
17, 1833, had taken effect, which allowed as much as six leagues to 
persons breeding stock, and that this was, in effect, the occupation 
of the applicant, seems to be clearly inferable from the evidence. 
So that he did not receive more land than he was entitled to under 
the law in existence at the time. 

The amount fixed by the appraisers to be paid by him for the 
lands could not vitiate his title. The reasons given by them for 
fixing the price at $10 per league were, of course, insufficient. But 
by reference to that portion of the law of 1826 which was not 
repealed by the decree of November 17, 1833, we find that the ap- 
praisers had no authority to fix the price of pasture lands. Art. 23. 
The law fixed this in all cases at $30 per league, and no act of the 
appraisers, assessing it at less or more than that amount, could 
compel the applicant to pay more, or the state to receive less, than 
$30, unless it contained running water, which was not the case in 
reference to the present land. The applicant, therefore, before re- 
ceiving possession of the land, was bound to pay to the state $30 
per league, regardless of the appraisement; and the appraisement 
did not affect either his rights nor those of the government. For 
these reasons the judgment héretofore entered in this appeal will 
be set aside and a rehearing granted; and the judgment below will 
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be so reformed as to require a payment into court of the sum of 
$153.60 by the appellee within twelve months from this date, before 
obtaining the benefit of the judgment below, which is in all other 
respects affirmed, the appellee to pay the costs of this appeal. 


REFORMED AND AFFIRMED, 


[Transferred from Austin to Tyler, and opinion delivered De 
cember 8, 1885. ] 





E. Eprsrers & Co. v. Hotmes & Crain ET AL. 
(Case No. 5063.) 


1, APPEAL — WRIT OF ERROR — SUPERSEDEAS.— A party perfected an appeal and 
gave a cost bond merely; he afterwards prosecuted a writ of error undera 
supersedeas writ of error bond, returnable to the same term of the supreme 
court as the appeal.* Held: 

(1) That under our statute a party is allowed to take either an appeal ora 
writ of error, and if at the term of the court at which the judgment is 
given he elects to prosecute an appeal and fails to perfect it, he may within 
the period of statutory limitation prosecute a writ of error. If his appeal 
is dismissed by the supreme court, or otherwise disposed of without a de- 
termination of the case, he may ordinarily prosecute his writ of error 
within the proper time. 

(2) That article 1400, Revised Statutes, provides for an appeal or writ of 
error on giving cost bond, which does not suspend execution in the lower 
court; article 1404, Revised Statutes, provides for appeal or writ of error 
with supersedeas bond, which article 1406 provides shallsuspend proceedings 
below; the statute does not prescribe that the adoption of one of these 
modes shall exclude the other. 

(83) That a party cannot use both methods for mere delay (following Perez 
v. Garza, 52 Tex., 571, and Thomas v. Thomas, 57 Tex., 516); but both appeal 
and writ of error may be prosecuted by a party acting in good faith and in 
subservience to the intent of the various statutes. 

(4) That the constitution guaranties the right of appeal, and it is a matter 
of right (following Republic v. Smith, Dallam, 407). The intent of the law 
is to afford every facility for appeal that is consistent with the rights of the 
opposite party. (Shelton v. Wade, 4 Tex., 148.) 

(5) That it is not in derogation of this intent to allow a supersedeas writ 
of error to be prosecuted by a party who has appealed, provided it does not 
delay the opposite party. 

(6) That all the plaintiffs and intervenors in the original suit should have 
been made parties to the motion against the clerk and to the appeal. 








* A motion was made by the successful party below to compel the clerk in the 
lower court to issue execution, etc. 
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Arrest from Lamar. Tried below before the Hon. R. R. Gaines. 

On the 27th of April, 1883, the appellees, Holmes & Crain, recov- 
ered a judgment in the district court of Lamar county on their plea 
in reconvention in the case of Eppstein & Co. v. Holmes & Crain et 
a/., against appellants and M. Yesner, surety on attachment bond, 
for the sum of $70.05, being the amount of actual damages as found 
by the jury over and above appellants’ debt, and against appellants 
alone for $1,300 vindictive damages. 

In the same case and at the same time, the appellees Schneider & 
Bro., who were intervenors, recovered a judgment establishing their 
attachment lien on a stock of goods that had been levied upon by 
both Eppstein & Co. and Schneider & Bro., and sold under an order 
of court, and ordering the clerk to pay over the proceeds of the 
goods to Schneider & Bro., amounted to between $900 and $1,000. 

On the 28th day of April, 1883, appellants filed motion for new 
trial, which was overruled by the court, and they excepted and gave 
notice of appeal in open court to the supreme court of the state. 
On the 4th day of June, 1883, being less than twenty days from the 
adjournment of the court, the appellants filed their appeal bond and 
assignment of errors, the appeal bond being only a cost bond and 
not a supersedeas, the conditions being those required under art. 
1400, R. 8. 

On the ist day of October, 1883, the appellees through their 
attorneys demanded of the clerk of the district court of Lamar 
county the money adjudged to be paid over to Schneider & Bro., 
and also demanded execution against appellants and their surety, 
Yesner, upon their judgment. 

The clerk refused to pay over the money or issue the execution. 
On the 4th day of October, 1883, appellees filed in the district 
court of Lamar county a motion against the clerk to require him 
to pay over the money and to issue execution upon said judg- 
ment. Service of the same was accepted by the clerk. The 
clerk in his answer set up as a reason why he should not pay 
over the money nor issue the execution, that the judgment had 
been superseded by a petition for a writ of error granted by him, 
and a supersedeas bond filed by the appellants and approved. by bim 
on the 3d day of October, 1833. The court gave judgmentiom the 
motion ordering the clerk to pay over the money and to issue exe- 
cution. After the judgment was rendered against the clerk, the 
appellants filed a motion asking the court to set aside the judgment 
upon the motion filed against the clerk for various reasons set up in 
the motion. On the hearing of this motion filed by appellants, evi- 
VoL, LXIV— 36 
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dence was introduced pro and con. The court overruled appellants’ 
motion, and they excepted and here prosecuted their appeal. 


Hale & Scott and 2. Wooldridge, for appellants, cited: Perez », 
Garza, 52 Tex., 573; Thomas v. Thomas, 57 Tex., 517. 


Dudley & McDonald, for appellees, on the supersedeas, cited: R. 
S., arts. 1400, 1404; Burr v. Lewis, 6 Tex., 76; Loftin v. Nalley, 28 
Tex., 127; Smith v. Haynes, 30 Tex., 501; Zapp v. Michaelis, 56 
Tex., 395; Douthet v. Word, 45 Tex., 626; Perez v. Garza, 52 Tex., 
571; Thomas v. Thomas, 57 Tex., 516; Sayles’ Prac., sec. 813; Jones 
». Crawford, 18 Ga., 281; Carter v. Buchanan, 2 Ga., 337; Moore ». 
Muse, 47 Tex., 210; Fulton v. Hanna, 40 Cal., 278; Freeman on 
Executions, sec. 21. 

On the joinder of parties, they cited: Jones v. McMahan, 30 
Tex., at the bottom of page 729; also Moore v. Muse, 47 Tex., 210; 
tenn v. Samos, 42 Tex., 104; Ferris v. Streeper, 59 Tex., 312. 





Watker, P. J. Com. Arrp.— The main question in this case is, 
whether, after an appeal has been perfected with a cost bond merely 
(and which therefore does not operate as a supersedeas of the 
judgment appealed from), a writ of error prosecuted by the same 
appellant, under a supersedeas writ of error bond, and made return- 
able to the same term of the supreme court, as is the appeal thus 
taken, has the effect to supersede the judgment so as to prevent the 
issuance of an execution to satisfy the judgment, and in other re- 
spects to supersede the legal effect of the judgment. In other 
words, does the appeal under a cost bond have the effect to conclude 
the appellant’s right to prosecute a writ of error on the judgment 
appealed from? Is his right to prosecute a writ of error to the 
same term of the supreme court as his appeal, defeated and ex- 
hausted by reason of his election in the first instance to appeal from 
the judgment under an appeal bond which does not operate as a 
supersedeas? Thestatute regulating the subject of appeal and writ 
of error provides for the revision and correction of errors by both 
species or kinds of appeal, viz.,— appeal, and writ of error; and no 
limitation, in terms, qualifies the general right accorded to take an 
appeal or writ of error from every final judgment of the district 
court in civil cases, so as to confine and conclude a party to his 
appeal alone in case he shall have elected at the term of the court 
at which judgment was rendered to prosecute such appeal. If he 
fails to perfect his appeal, he may at any time within the period of 
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statutory limitation prosecute a writ of error; and if his appeal 
shall be dismissed by the supreme court, or otherwise disposed of 
without a determination of the case, ordinarily he may prosecute 
his writ of error within the proper time. 

3ut how far a party may avail himself of both appeal and writ 
of error to the same term of the appellate court presents a question 
of less obvious solution than the general propositions above stated. 

Article 1400, Revised Statutes, provides that “the appellant or 
plaintiff in error, as the case may be, shall execute a bond, with two 
or more good and sufficient sureties, to be approved by the clerk, 
payable to the appellee or defendant in error, in a sum at least 
double the probable amount of the costs of the suit of both the 
appellate court and the court below, to be fixed by the clerk, condi- 
tioned that such appellant or plaintiff in error shall prosecute his 
appeal or writ of error with effect, and shall pay all the costs which 
have accrued in the court below, or which may accrue in the appel- 
late court.” A compliance with this provision and certain other 
requirements has the effect to perfect the appeal, but does not oper- 
ate to suspend the judgment, but execution may issue as if no such 
appeal or writ of error had been taken. Arts. 1402, 1403, R. 8. 

Article 1404, Revised Statutes, provides that, “should the appel- 
lant or plaintiff in error, as the case may be, desire to suspend the 
execution of the judgment, he may do so by giving instead of the 
bond or affidavit in lieu thereof, mentioned in the four preceding 
articles, or in addition to such bond, a bond with two or more good 
and sufficient sureties, to be approved by the clerk, payable to the 
appellee or defendant in error, in a sum at least double the amount 
of the judgment, interest and cost, conditioned that such appellant 
or plaintiff in error shall prosecute his appeal or writ of error with 
effect, and in case the judgment of the appellate court shall be 
against him, that he shall perform its judgment, sentence or decree, 
and pay all such damages as said court may award against him.” 

Article 1406, Revised Statutes, provides, in effect, that compli- 
ance with article 1404 shall operate as a supersedeas and stay the 
execution of the judgment, and should execution have been issued 
thereon, the clerk shall forthwith issue a supersedeas. 

The statute, whilst it affords to a party an election as to the 
adoption of either of these several modes of appeal, does not pre- 
scribe that his selection of the one mode shall operate to exclude 
him from the use of the benefits of the other. 

That he may not thus use both of these modes of appeal for mere 
delay has been decided in Perez v. Garza, 52 Tex., 571. In that 
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case the appeal was perfected and the execution of the judgment 
stayed by reason of the appeal,for nine months, and appellant then 
abandoned his appeal and sought to stay the collection of the judg- 
ment for twelve months more by suing out a writ of error. The 
court said, “to permit him to do so would be to make a mere mesk- 
ery of the law.” 

In the case of Thomas v. Thomas, 57 Tex., 517, Justice Bonner, 
delivering the opinion of the court, suggests, but does not decide, 
the question which is presented in this case. In that case the ap- 
pellant had prosecuted his appeal and filed an appeal bond, which, 
however, being informal, and containing a misdescription of the 
judgment, the appeal was subject to be dismissed. Subsequently he 
prosecuted also a writ of error with a supersedeas bond, which was 
perfected, and both the appeal and writ of error were returnable to 
the ensuing term of the supreme court. 

The defendant in error filed a motion to dismiss the appeal and 
also a motion to dismiss the writ of error. Justice Lonner re- 
marked: “Under the motion of the defendant in error to dismiss 
the appeal, it does not become necessary to decide how far, had the 
motion not been made, the appeal, which was subject to be dis- 
missed by such motion, would have been so perfected that the Jjuris- 
diction of this court would have so attached that the subsequent 
writ of error would not lie; or how far, in the event a motion to 
dismiss for informality in the appeal bond is not made in due 
time, that an appellant, in anticipation that it might be made, can 
abandon his appeal and sue out a writ of error. That he could not 
do so for mere delay, by prosecuting a writ of error returnable to a 
subsequent term to that to which the appeal would have been, has 
been decided by this court. Perez v. Garza, supra. The present 
case, however, differs from that in this, that here both the appeal 
and writ of error are returnable to the same term, and it is evident 
that the latter was not sued out for delay.” 

We think that the appeal and writ of error may both be prose- 
cuted where it is done in good faith and in subservience to the in- 
tent and objects of these various statutes, the purposes of which are 
intended to secure, with liberal favor, the right of reviewing and 
revising the action of courts of original jurisdiction, and which con- 
template the right also to suspend the force and effect of the judg- 
ment appealed from during the pendency of the appeal. 

The right of appeal is guaranteed by the constitution, and a party 
who considers himself aggrieved may appeal as a matter of right. 
Republic v. Smith, Dallam, 407; Forbes v. Hill, id., 486; Shelton v. 
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Wade, 4 Tex., 150. In Shelton v. Wade, supra, Justice Wheeler 
said: “The laws regulating the exercise of the right are intended 
to afford the party every possible facility in its furtherance, consist- 
ent with a due regard to the rights of the opposite party; and they 
should be so construed as most certainly and effectually to attain 
this object.” 

In accordance with this view favoring a liberal construction of 
the constitution and laws securing the right of appeal, we are of the 
opinion that it is not in derogation of the true intent of the statute 
to allow a supersedeas writ of error to be prosecuted by a party who 
has appealed in the ordinary form, provided this right is so exercised 
as hot to delay the opposite party. 

The statute imposes no inhibition upon the right to employ both of 
these modes of review of final judgments by reason of the primary 
selection to appeal in the ordinary mode, and it is not perceived that 
any good reason exists for giving a construction which has the effect 
to conclude and estop a party from using both modes of appeal in 
conjunction with each other, if it shall become necessary to supersede 
the judgment by writ of error and a proper bond given to effect 
that end, provided no delay shall ensue to the adverse party. 

The view taken of the appeal on the judgment rendered on the 
motion is decisive of its merits, and we do not think it necessary to 
consider other questions presented by the record. 

The judgment rendered on the motion against the clerk ought, we 
think, to be reversed and the cause remanded. 

On another trial, we deem it proper to notice, the plaintiffs and 
intervenors in the original suit ought to be made parties; they 
have a direct and beneficial interest in the subject-matter of the 
motion, and are directly interested in the question as to whether ex- 
ecution may issue against them on the original judgment. 


REVERSED AND REMANDED. 


[Opinion adopted October 20, 1884.] 
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Benper Bros. v. P. H. Locxerr. 


566! (Case No. 1817.) 
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744, DISTRICT COURT— DISMISSAL ON APPEAL— TRIAL DE NOVO.— Plaintiff re- 
covered in a justice’s court and defendant appealed to the district court, 
After the cause had been docketed in the district court the papers were lost, 
and the plaintiff asked leave of the district court to substitute, which was 
granted. At the next term, plaintiff, having declined to substitute, asked 
that the appeal be dismissed. The court ordered the appeal dismissed from 
the docket without prejudice to the judgment rendered in the justice’s 
court. Held: 

(1) That unless a case taken from a justice to a district court is dismissed 
for some illegality, or insufficiency in the manner of bringing it up, it sfands 
for trial de novo in the court (R. S., arts. 311, 312, 317, 1294), and is conducted 
asiif originally brought in the district court. 

(2) That the justice’s judgment is vacated and the plaintiff must prove his 
case anew; he may be dismissed for any cause that would have operated a 
dismissal had the case been continued in the district court. If the plaintiff 
is dismissed he is as effectually out of court as if his suit had never been 
commenced. No order could be made in the district court reviving the va- 
cated judgment of the justice’s court. 

(8) That the destruction of papers does not of itself take a cause out of 
court, but an order to that effect must be entered up, It was primarily the 
duty of the plaintiff to make the substitution, as it was to his interest that 
the cause should proceed. 


Arrrat from Marion. Tried below before the Hon. B. T. Estes. 
The opinion states the case. 


Jas. H. Rogers, for appellants, cited: R. S., art. 2458; Perry ». 
McKinzie, 4 Tex., 154. 


G. T. Todd, for appellee. 


Wuutr, Cuter Justice.— This was an appeal from a justice’s court 
to the district court of Marion county. No objection was made in 
the district court to the manner in which the appeal was taken and 
perfected. It appears, however, that, after the cause had been regu- 
larly docketed in the district court, the papers were lost; and the 
plaintiff, who had recovered in the justice’s court, asked leave of 
the district judge to substitute. This leave was granted and the 
cause continued to the next term. Instead of substituting the pa- 
pers, the plaintiff, at the next term, declined to do so, and requested 
the court to dismiss the appeal. Whereupon the court ordered that 
the cause be dismissed from the docket without prejudice to the 
judgment rendered in the justice’s court. It is for the alleged error 
in making this order that the judgment is brought here for revision. 
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The bill of exceptions taken to the ruling of the court recites that 
the plaintiff's counsel declined to substitute the lost papers, and re- 
quested the court to dismiss the appeal for that reason; and there- 
upon the court ordered that the cause be dismissed from the.court 
without prejudice to the judgment rendered in the court from 
whence the appeal was taken. It is, therefore, made apparent that 
the appeal was not dismissed because of any irregularity in bring- 
ing it to the district court, but solely for the reason that the papers 
had not been substituted. 

Unless a case taken from a justice to a district court is dismissed 
for some illegality or insufficiency in the manner of bringing it up, 
it stands for trial de nove in the court above. R. S., arts. 311, 312, 
317, 1294. 

With some exceptions, not important in the present case, the 
cause is conducted as if originally brought in the district court. 
The justice’s judgment is vacated; and if the plaintiff recovered 
it, he derives no benefit from that fact in the new trial. He must 
prove his case, as if he had never proved it before; and he may be 
dismissed for any cause that would have operated a dismissal had it 
been commenced in the district court. The judgment below being 
vacated, it is the duty of the plaintiff to prosecute his suit to obtain 
a new judgment, and, if dismissed, he is out of court as effect- 
ually as if his suit had never been commenced inthe court below. 
Hence, when this suit was dismissed the plaintiff had no judgment 
in the justice’s court against the defendant, and the district court 
could not, by any order, call into life again the one which had 
ceased to exist by reason of the appeal. 

The destruction of papers does not of itself take a cause out of 
court. An order to that effect must be entered up. The district 
judge recognized this by making an order striking the case from the 
docket. Had he stopped there, his action might, under the circum- 
stances, have been sustained. We would doubtless have concluded 
that the plaintiff, not having made the substitution in the long 
period allowed him, had concluded to abandon the proceedings; and 
this more especially as he asked that they be dismissed. It was 
primarily the duty of the plaintiff to make the substitution, as it 
was to his interest that the cause should proceed. He could not 
refuse to do so, and then fall back upon a judgment which he had 
already obtained, which had been canceled and rendered of no 
effect. 

But the judgment of the district court not only dismissed the 
cause, but recognized the judgment of the justice as binding and in 
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full force. This we regard as beyond the power of the district 
court ander the circumstances. It was in effect a direction to the 
justice to execute the judgment rendered by him, and which had 
been previously vacated. In this action of the court there was error, 
for which the judgment must be reversed and the cause remanded, 


REVERSED AND REMANDED. 


[Opinion delivered October 27, 1885.]} 





Tur Mo. Pac. R’y Co. v. R. P. Warts. 


(Case No. 1869.) 

66 529) NEGLIGENCE — MASTER AND SERVANT.— When an employer knows that the 

as service té which he subjects an employee is dangerous (the service being one 

76 104 to which the employee is unaccustomed, and of which he is ignorant), it is 
his duty to inform the employee of the danger, and, if injury results from his 
neglect to so inform him, the employer is liable. The failure of the employee 
to ask for information does not vary the liability. 

2, SaMe.—If the servant’s ignorance of the danger and of the means provided 
by the employer to avert it caused the injury, the servant being ignorant 
and uninformed of the dangers attending the service, then the employer's 
liability would be neither defeated nor lessened by the fact that the negligent 
acts of fellow-servants contributed to the injury. 

3. SAME.— To the inexperienced servant entering upon a dangerous service the 

master owes the duty, not only of full information, but also of protection 
from a known danger as far as reasonably practicable. Both duties are im- 
perative; and if a failure to perform one of them results in injury, liability 
cannot be avoided by showing a faithful performance of the other. 

. CHARGE OF COURT — NEGLIGENCE.— In a suit by one who, while in the em- 
ploy of a railway company, received injury when engaged in the perform- 
ance of the{ work assigned him, the court charged, in effect, that, if the 
plaintiff, when he entered the employment, was inexperienced in the busi- 
ness, and did not know of the danger to which he was subjected, and was 
not informed as to the course of the business, and the rules, regulations and 
usages under which it was conducted, and that defendant company and its 
employees who had control over him knew that he was so inexperienced and 
uninformed, and that they did not warn him, and that he was thereby sub- 
jected toa danger of which he did not know, and which he would have 
avoided had he been so warned, and which was not open to his observation 
had he made proper use of his faculties and information; and that if, under 
such circumstances, the injury was inflicted on plaintiff, the company would 
be liable. Held, that there was no error. 
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Apprat from Anderson. Tried below before the Hon. F. A. 
Williams. 
The case is sufficiently stated in 63 Tex., p. 549. 
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John Young Gooch, for appellant, cited: Dallas ». G., C. & S. 
F. R. R. Co., 61 Tex., 196-201; Robinson v. H. & T. C. Ry Co., 
46 Tex., 550; Cooley on Torts, 543-545. 

That the company was not bound to give instruction about the 
service unless it was asked, he cited: Watson v. H. & T. C. R’y 
Co., 58 Tex., 438; Wood on Master and Servant, § 326. 


R. A. Reeves & Sons, for appellee, cited: Wood’s Master and 
Servant, secs. 349, 353, 354; Pierce on Railroads, p. 376; Rorer on 
R., p. 885; Cooley on Torts, pp. 549-555, 562; Shearman & Redfield 
on Neg. (3d ed.), sees. 92, 93, 94. 


Rosertson, Associate Justice.— In this case the appellee recov- 
ered his first judgment against the appellant mainly upon the theory 
that the appellant was responsible for the negligent acts of its yard- 
master and the foreman of carpenters engaged in its repair shops. 
On the former appeal, reported in 63 Texas, that judgment was re- 
versed, and the theory upon which it was sustained in the court 
below was repadiated. It was then held by this court that the serv- 
ants named and appellee, who was one of the carpenters under the 
orders of the foreman, were fellow-servants. On the trial resulting 
in the judgment now here for revision, another theory was presented 
in the charge of the court, involved, but less decisively, in the first 
judgment. ‘This charge authorized the jury to find for appellee if 
they should believe, from the evidence, that when he entered the 
employment of the appellant he was inexperienced in the business 
“and did not know of the danger to which he was subjected, and 
was not informed as to the course of the business and the rules, 
regulations and usages under which it was conducted, and that the 
defendant or its employees, who employed and had control over him, 
knew that he was so inexperienced and uninformed, and that they 
did not inform or warn him, and that he was thereby subjected to a 
danger of which he did not know, and which he would have avoided 
had he been so warned or instructed, and which was not open to 
his observation had he made proper use of his faculties and informa- 
tion.” Under this instruction, the jury found for appellee, and the 
appellant complains both of the charge and the finding. 

[t is urged that appellant was under no legal obligation to inform 
appellee of the dangers of the service for which he was seeking an 
engagement, unless such information was expressly solicited. The 
master’s duty to speak in such cases arises from the unfairness of 
silence. The master here knew that the service was dangerous, and 
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that the appellee in seeking it was ignorant of its character. If the 
appellee had known the dangers to which his new service would ex. 
pose him, he might have declined the engagement entirely, or fore 
warned he could have added to appellant’s precautions the vigilance 
of his own senses. Within a few moments after he was employed 
he was put to work between two box-cars, that were standing near 
together on the same track in a line of cars switched on this track 
to be repaired. As long as these cars were stationary there was no 
danger. There was nothing in the situation to advise him of the 
danger. The two cars he was working between had been coupled 
together — from this he might very well have supposed that all on 
the track, which were there for repairs and being repaired by differ- 
ent employees, were put there at the same time and would remain 
until all were repaired. To impose upon the servant the duty of 
inquiry about an unseen and unsuspected danger, in order to entitle 
him to information possessed by the master and known by him to be 
needed by the servant, is a restriction upon the rule requiring the 
master to inform the inexperienced servant, not warranted by its 
reason and not supported by authority. There was no request for 
such information in Walsh v. Peet Valve Co., 110 Mass., 23, or in 
toberts vw. Baxter, 44 Cal., 187, and no suggestion of the necessity 
of such request in the text-books. Wood’s Master and Servant, secs. 
349 and 350; Pierce on Railroads, p. 376. 

If it was appellant’s duty to inform appellee of the dangers of the 
service he was just entering upon, and if his ignorance of the dan- 
ger and of the means provided by appellant to thwart it caused his 
injury, appellant’s liability would be neither defeated nor lessened 
by the fact that the negligent acts of appellee’s fellow-servants con- 
tributed to his injury. The duty of giving the needed information, 
in the qualification with which the court below gave the fourth spe- 
cial charge requested by appellant, was ascribed to the master. 
Though it should require this duty to be performed by an employee, 
in other respects sustaining to appellee the relation of fellow-serv- 
ant, any failure to discharge it was the master’s failure. 

To the inexperienced servant entering upon a dangerous service 
the master owes the duty not only of full information, but also of 
protection from the known danger as far as reasonably practicable. 
The appellee sought recovery in this case for neglect to give the in- 
formation required, and the appellant asked the court below to charge 
the jury that the reasonable means provided for protection would 
defeat the suit. The master’s duty was not to do one of two things, 
but both, and if the failure to perform one caused injury, the liabil 
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ity for it cannot be defeated by showing a faithful doing of the 
other. The means provided for protection from the danger of the 
service seem to have been quite sufficient. To those means all 
the other workmen engaged with appellee on the same line of cars 
doubtless owe their safety. Whether they had been informed of 
the course of business out of which arose the danger, or had been 
engaged in the service long enough to learn it by observation, does 
not appear. That they escaped injury and appellee did not, taken 
with all the other facts in the case, warranted the jury in believing 
that he owed his misfortune to appellant’s neglect to advise him of 
the perils of his new situation, known to it, and known by it to be 
unknown to him. As the record requires no other order the judg- 
ment will be affirmed. 
AFFIRMED. 
(Opinion delivered October 16, 1885. ] 





Nationa, Bank or Jerrerson v. A. Bruun ano W. J. Witurams. 
(Case No. 1865.) 


1, COLLATERALS — EVIDENCE — NEGLIGENCE.— Two parties were sued on a joint 
note for $328.95, bearing interest at two per cent. per month; they pleaded in 
reconvention that one of them had deposited with plaintiff $1,300 in scrip, 
as collateral security for the note sued on, and also for another note for $520 
previously made and delivered to plaintiff by the defendant who deposited 
the scrip. That plaintiff had sold $1,000 of the scrip and applied the pro- 
ceeds to the payment of the larger note and a part payment of the smaller, 
but, contrary to the instructions of defendants, had held the remaining $300 
in scrip until it had depreciated in value so as to be almost worthless. These 
allegations were substantially proved. The second note did not show upon 
its face that it was secured by the same collaterals as the first. Held: 

(1) The scrip remaining after the first note was satisfied should have been 
applied to the payment of the second. 

(2) Evidence was admissible to prove that the second note was secured by 
additional collaterals to those appearing upon its face. 

(83) Defendants should be credited with what the proceeds of the collaterals 
would have been, if plaintiff had not been negligent in disposing of them. 

2. Usury — NATIONAL BANKS — REVISED STATUTES UNITED STATES, SECTION 
5197 — InTENT.— Under the constitution and statutes of Texas, in force March 
26, 1874, eight per cent. per annum was allowed when no interest was specified, 
but the parties might agree upon any rate (Pasch. Dig., art. 3940). The Re- 
vised Statutes of the United States, section 5197, provide that national banks 
may charge the rate of interest allowed by the state or territory where they 
are located, and no more, but where no rate is fixed by such state or terri- 

tory, the bank shall not charge exceeding seven per cent. per annum, 
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3. SAME.— The general rule and intention is, that national banks shall stand on 
the same footing with individuals; the United States statute provides what 
interest its banks shall charge when no rate has been prescribed by the state; 
but the rate had been regulated by the state in March, 1874, and hence na- 
tional banks could at that time contract for any rate of interest, like indi- 
viduals. This is the spirit and intention of the law and is certainly not 
against its literal meaning, 

4, SaAME.— The decisions of the United States supreme court teach that the stat- 
ute referred to is to be liberally construed in favor of national banks, and 
even when the language of the statute would restrict them to a less rate of 
interest than is allowed to individuais, the intendment of the law must be 
presumed to have been otherwise. Tiffany v. Nat. Bank of Mo. held that the 
intent of the law was to put national banks on an equal footing with state 
banks; to allow the state banks to charge any amount of interest, and na- 
tional banks only eight per cent., would violate that intention; to say that 
national banks could charge only seven per cent., would be to say that the 
state had prescribed no rate of interest. Cases reviewed, 


ArrraL from Marion. Tried below before the Hon. W. P. 
McLean. 

This suit was originally instituted in the county court of Marion 
county, on the 5th of October, 1877, against A. Bruhn and W. J. 
Williams, to recover judgment against them on a certain promis- 
sory note for $328.95, executed and delivered by them jointly on 
the 26th day of March, A. D. 1874, due sixty days after date, and 
bearing interest at two per cent. per month after maturity. After 
the passage in 1879 of the act diminishing the jurisdiction of the 
county court of Marion county, and conferring the civil jurisdiction 
of that court upon the district court of the county, this cause, with 
others, was duly transferred to the district court. 

The defendants answered, pleading in set-off or reconvention, 
first, that certain city scrip or treasury warrants of the city of Jef- 
ferson, aggregating $1,300 in amount, had been deposited with 
plaintiff by defendant Bruhn, as collateral security for the note 
sued on, and another note for $520 previously made and delivered 
by defendant Bruhn alone to plaintiff; that plaintiff was authorized 
and required to sell all or a sufficiency of the scrip to pay the notes 
after their maturity; that the scrip, at the time of the maturity of 
the notes, was worth sixty-five to seventy cents on the dollar; that 
plaintiff did sell $1,000 of the scrip at sixty-five cents, and applied the 
same to the payment in full of the note for $520, and interest, leav- 
ing a small balance, which was placed to the credit of the note sued 
on, to wit, $29.64; that there still remained in plaintiff’s hands $500 
in scrip, of the value aforesaid, which defendants requested and 
instructed plaintiff to sell-and apply to the payment of the balance 
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of note sued on; but that plaintiff wilfully and negligently failed 
to place the scrip on the market and sell it until it became so greatly 
depreciated as to be almost worthless, and was finally sold by plaint- 
iff at about fourteen cents on the dollar; and defendants prayed 
that they be allowed to set off the scrip against the note at the price 
which it was reasonably worth at the time of the maturity of the 
note, when they say it should have been sold. Defendants further 
pleaded that under the national banking act of congress, plaintiff, 
which existed and was organized under and by virtue thereof, was 
prohibited from charging more than seven per cent. per annum in- 
terest on debts due to it, and that the note sued on was, and is, usu- 
rious; and prayed that defendant recover of plaintiff double the 
amount of interest already paid on the note for $520, and the note 
sued on, which defendant alleged to be more than $300, and pleaded 
set-off and recoupment for double that amount, to wit, $600. The 
defendant Williams also pleaded suretyship, and his alleged dis- 
charge by plaintiff's failure to protest or sue on the note, and prayed 
for subrogation. 

The plaintiff, in reply, excepted specially: 1st, to the plea of 
usurious interest; and 2d, to defendant Williams’ plea setting up 
failure to sue and non-protest, as a release. These exceptions were 
sustained by the court, and defendants filed their amended answer 
(erroneously styled “ first supplemental answer ” ) renewing the plea 
of usury and set-off, and all matter contained in their original an- 
swer, and in addition alleging that the rate of interest “ fixed” by 
the laws of Texas, at the time of the execution of the note, was 
eight per cent. per annum, and claiming all interest in excess of 
that rate to be usurious, and praying as before. 

The case was tried first before the court without a jury at the 
January term, 1880, in the district court, and judgment rendered 
for plaintiff for amount claimed; from which the defendant appealed 
to the supreme court, and the judgment was reversed and remanded 
solely because the record failed to show the transfer from the county 
court, and hence showed no jurisdiction in the district court. See 
jruhn and Williams v. National Bank of Jefferson, 54 Tex., 152, 

At the December term, 1883, the case was submitted toa jury 
and resulted in a mistrial. In the mean time the court (Hon. B. T. 
Estes, judge) had reconsidered its ruling sustaining plaintiff’s excep- 
tion to defendants’ plea of usury, and held the same to be lawful 
and sufficient. At the December term, 1884, plaintiff renewed these 
exceptions before Hon. W. P. McLean, judge presiding, and the 
same were overruled, to which plaintiff excepted. Plaintiff’s appli- 
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cation for continuance being overruled, the case was tried at the 
December term, A. D. 1884, and resulted in a verdict for defend. 
ant for $128.36 


Todd & Hudgins, for appellant, on the question of usury, cited; 
R. S. U. S., secs. 5197, 5198; Const. of Texas of 1869, art. XII, see, 
44; Pasch. Dig., arts. 3939, 3940; Tiffany v. Nat. Bank of Mo., 18 
Wall., 409; Nat. Bank »v. Dearing, 1 Otto, 29; Hinds v. Marmolejo, 
60 Cal., 299: Gray v. Bennett, 3 “Met. 522, 529; Nat. Bank w. Gar. 
linghouse, 22 Ohio St., 492; Central Nat. Bank v. Pratt, 115 Mass., 
539; Davis v. Randall, 115 Mass., 547. 

On set-off, they one Allbright v. Aldrich, 2 Tex., 165; Castro 
v. Gentiley, 11 Tex. a Henderson v. Gillian, 12 Tex., 71; Caroth- 
ers v. Thorp, 21 Tex., 358; yp v. Magette, 25 Tex., 245; i 
ilton v. Van Sod 26 Te 302; Parks v. Dial, 56 Tex. , 261 
Craddock v. Goodwin, 54 Tex, 578; oe v. Greathoust 60 
Tex., 597; Barnett v. Nat. Bank, 98 U.S., 555; Driesbach wv. Nat. 
Bank, 104 U. S., 52; Stephens ». dats Bon Bank, 111 U. S., 197. 


F. M. Henry, for appellees. 


Wire, Cuter Justice.— The district judge did not err in his 
rulings upon the plea of set-off, and the introduction of evidence to 
sustain it. The defendant was entitled to have the value of such 
collaterals as were left after extinguishing the five hundred and 
twenty dollar note, applied to the note sued on. 

sruhn testified that the $1,300 in scrip described on the face of 
the former note was intended to secure both. This could hardly 
have been the intention of the parties at the time the first note was 
executed; for the second note was not then in existence. The rea- 
sonable interpretation of his statement is that when the second note 
was executed, the understanding was that the collaterals named in 
the first should stand as security for both. The effect of such an 
agreement, under the circumstances, was to authorize the applica- 
tion of any surplus of the scrip remaining after the first note was 
satistied, to the payment of the note upon which this suit was 
brought. Such seems to have been the construction placed upon 
the transaction by the plaintiff, for the surplus left of the proceeds 
of $1,000 in scrip, after paying the five hundred and twenty dollar 
note (amounting to $29.64), was applied by the bank as a credit 
upon the note in suit. 

Bruhn’s evidence did not vary the terms of either note. Under 
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his testimony the same collaterals secured the first note that were 
enumerated upon its face. The second was secured by more than 
were named in it; but it certainly does not vary a contract to se- 
cure it by additional collaterals. This disposes of the point made 
by appeliant that the defendants could not set off the several debt 
of one of them against a note held by the plaintiff against both; 
nor unliquidated damages against a certain demand. The defend- 
ants were attempting to do neither. Their object was to have their 
note credited with what would have been the proceeds of collaterals 
given to secure it, had not the plaintiff, through its own negligence, 
failed to comply with its contract in disposing of these collaterals. 
Argument is unnecessary to show that this was a legitimate de- 
fense. 

The important question in this case arises upon the defense of 
usury, pleaded in bar of a portion of the plaintiff's demand. 

That question is: Could a national bank located in Texas con- 
tract to receive two per cent. per month interest on a note executed 
March 26, 1874? 

Under our constitution and statutes then in force, eight per centum 
per annum was to be taken, recovered and allowed, when the rate 
of interest was not specified (Pasch. Dig., art. 3940); but parties 
might contract for any rate of interest upon which they might 
agree, all usury laws having been abolished by the constitution of 
1869. Art. XII,sec. 44. There was, therefore, nothing in the laws 
of Texas to prohibit national banks from charging two per cent. 
per month interest, and if they were restrained from so doing it 
must have been by reason of some act of congress regulating this 
subject. It is claimed that the thirtieth section of the national 
banking law, taken in connection with the laws of Texas in force 
at the time, did prohibit such national banks as were located in 
Texas from contracting for such a rate of interest. 

That section, so far as pertinent to the question before us, reads as 
follows: 

“Any association may take, receive, reserve and charge on any 
Joan or discount made, or upon any note, bill of exchange or other 
evidence of debt, interest at the rate allowed by the laws of the 
state or territory where the bank is located, and no more, except 
that where by the laws of the state a different rate is limited for 
banks of issue organized under state laws, the rate so limited shall 
be allowed for associations organized or existing in any such state 
under this title. When no rate is fixed by the laws of the state or 
territory, or district, the bank may take, receive, reserve or charge 
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a rate not exceeding seven per centum, and such interest may be 
taken in advance, reckoning the days for which the note, bill or 
other evidence of debt hastorun.” R.S. U.S., sec. 5197. 

The general rule established by this section is, that national banks 
may charge as high a rate of interest as is allowed by the laws of 
the state or territory where the bank is located. Under this rule 
no doubt can exist but that the appellant bank was authorized to 
charge two per cent. per month interest upon the note in suit, as 
that rate was thea allowed by the laws of this state. Was this right 
restrained by any of the subsequent provisions of the section? The 
only exception to this general rule as announced in the act of con- 
gress,is when by the laws of a state a different rate is limited for 
banks of issue organized under state laws; in that case the rate so 
limited is to be allowed to national banks located in such state. 
This exception has no application to the case in hand, as, under our 
laws, no distinction was made between banks and individuals as to 
the rate of interest that might be charged upon contracts. The 
only other clause in the section that regulates the rate,is that which 
provides that where no rate is fixed by the laws of the state or ter- 
ritory or district, the bank may reserve a rate not exceeding seven 
per centum. This is no exception to the general rule already stated, 
but provides for a class of cases not included in it. The rule is that 
banks may charge as much interest as is allowed by the local laws 
to any person whatever. The provision we are considering is in 
effect that when no interest is allowed by the local laws to any per- 
son, natural or artificial, the national banks may charge and receive 
seven per cent. and no more. The statute of the state making no 
regulations as to what interest may be charged, congress takes 
the subject in hand so far as national banks are concerned, and pre- 
scribes what rate they may receive. It is clear that this provision 
does not apply to the case under decision; for, as we have seen, the 
laws of Texas did not regulate the subject at the time the note was 
given. It prescribed eight per cent. as the rate when none was 
specified in the contract. It allowed conventional interest at any 
rate when agreed upon between the parties. It made a case clearly 
within the general rule laid down in the section cited, according 
to its spirit and intent, and certainly not against its literal mean- 
ing. 

We are taught by the decisions of the supreme court of the 
United States that this section is to be liberally construed in favor 
of national banks; that they are national favorites; and even when 
the language of the statute would restrict them to a less rate of in- 
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terest than is allowed to individuals, the intendment of the law must 
be presumed to have been otherwise. 

In the case of Tiffany v. Nat’?l Bank of Missouri, 18 Wall., 409, 
that court held that the exception limiting national banks to the 
rate of interest allowed to state banks, applied only when this rate 
was greater than that allowed to others, and not to cases where it 
was less. Literally construed, the exception seemed to apply in the 
one case as well as in the other. But the court said that the inten- 
tion of the law was to give national banks “a firm footing in the 
different states where they might be located. It was expected that 
they would come into competition with state banks, and it was in- 
tended to give them at least equal advantages in such competition.” 
They further said that the intention “ was to allow to national asso- 
ciations the rate allowed by the state to natural persons generally, 
and a higher rate if state banks of issue were authorized to charge 
a higher rate.” It is very evident that this intent would be thwarted 
if this law be so construed as to allow state banks to charge and 
receive two per centum per month for money, and at the same time 
to restrict national banks to seven or eight per centum per annum. 
We certainly should not so interpret the law where, as in the case 
of the present statute, the language did not require such interpreta- 
tion. To hold that the appellant bank could charge no more than 
eight per cent. on the note in suit,is to decide that it cannot con- 
tract for conventional interest, though the banks of the state are 
allowed to do so. This is directly contrary to the express provisions 
of the federal law which we have cited, in prescribing a general 
rule by which national banks are to be governed in contracting for 
interest. Newell v. Nat’l Bank of Somerset, 12 Bush, 57; Wiley 
v. Starbuck, 44 Ind., 298. It would also deny to national banks a 
favorable provision of our interest law, and at the same time extend 
its benefits to state banking institutions. 

To hold that no more than seven per cent. could be charged upon 
the note is to say that, at the time it was executed, we had no law in 
Texas regulating the subject of interest, and providing for its allow- 
ance upon contracts of this character, which was not the case. In 
short, can it be said that a national bank is permitted to contract for 
interest at a rate allowed by the law of a state, when it cannot 
charge two per cent., though that rate is authorized by such laws? 
We think these banks are on a footing with other banks; and that 
they may contract for the highest rate fixed or allowed by the stat- 
utes of the state, and that this is the meaning of the thirtieth section 


of the national banking act. This same question was decided by 
Vout. LXIV — 37 
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the supreme court of California, in accordance with the conclusions 
of this opinion. Hinds v. Marmolejo, 60 Cal., 229. 

We think the district judge erred in charging the jury that the 
note sued on was tainted with usury, and for this error the judg- 
ment must be reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered October 30, 1885.] 





Queen Insurance Co. v. Jerrerson Ice Oo. 


(Case No. 1888.) 


1, INSURANCE — R. S., 2971 — STIPULATIONS — FOREIGN COMPANIES.— An insur- 


ance policy provided that in the event of loss the insured party should bear 
one-fourth of the loss, and that in the event of other insurance, which could 
be made only with the consent of the insurer, the company should only be 
liable for its proportion of three-fourths of the cash market value at the 
time of the fire.* Held: 

(1) That in case of a total loss by fire of the insured property, provided it 
be not personal property, the policy must be considered a liquidated demand 
against the company for the full amount expressed on its face. R. 8., 2971, 

(2) That foreign insurance companies, electing to do business in this state 
under the terms of the statute, must be held to have assented to be governed 
by our laws, and to have their contracts made and to be enforced in this 
state, construed as would be like contracts made by a home company. Fol- 
lowing Thwing v. Ins, Co., 111 Mass., 98; Cox v. United States, 6 Pet., 172, 

(3) The evident intent of the statute was to make all policies on real prop- 
erty, in cases of total loss, valued policies, without regard to stipulations to 
the contrary contained in the policies. The stipulation for partial indemnity 
in case of additional policies being taken out in other companies, with the 
consent of defendant, did not change defendant’s liability to pay the full 
sum named in the policy. 

(4) The mere fact that the sum of the several policies gave the insured full 
indemnity for the loss furnished no grounds for refusing to pay the several 
policies. In order to secure good faith on the part of the insured, the first 
company could, under the contract, have refused to allow him to insure in 
other companies. 

(5) To the extent that the policy covered personal property, its provisions 
as to the share of loss to be suffered by the insured, as to contributions by 
the several companies, and like matters, should bé allowed full force and 
effect. 








* The insured, with the consent of the first company, took out policies in other 
companies on the same property, and afterwards the property was destroyed by 
fire. 
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9, ERROR — CHARGE.— A defective charge cannot be considered on appeal unless 
the correct one was asked below by the complaining party. 

8, PoLicy — INTEREST — INDEMNITY.— If a policy provides that it shall be paid 
within sixty days after proof of loss, interest cannot run until the sixty days 
have expired. The contract was intended to secure an indemnity against 
loss, the parties agreed on the amount of the indemnity, and interest 
prior to the date when the sum fixed by the policy was to be paid could con- 
stitute no part of the indemnity contracted for. Following Nevins v. Ins. 
Co., 3 Ben. Fire Ins. Cases, 383. 

4. PLEADING — EvIDENCE.— A policy provided that in case of loss the insurance 
company should only be liable for the interest of the insured in the property 
destroyed. In a suit on the policy plaintiff alleged that the property de- 
stroyed belonged to him. Held, that a general denial put the ownership in 
issue, and evidence could be adduced to disprove plaintiff's claim. 


Appeat from Marion. Tried below before the.Hon. W. P. 
McLean. 

The appellee, on April 7, 1885, filed suit in the district court of 
Marion county, Texas, against appellant, on a fire insurance policy 
issued by appellant. The petition of appellee alleged in substance: 
That on the 8th day of October, 1884, it was the owner of certain 
lots in Jefferson, together with the building thereon situated, and an 
ice machine with all its attachments and apparatus, situated in the 
building; that it had on storage a lot of beer in kegs; that the 
building was worth the sum of $1,500, the beer in kegs was worth 
the sum of $600, and the ice machine with its attachments was worth 
the sum of $7,499.25; that on that date the appellee procured in- 
surance with the appellant, and The Fire Association of Philadel- 
phia, and The American Fire Insurance Company, through Beard & 
Claiborne, the common agents of the three companies; that appel- 
lant issued a policy of insurance to appellee on the property as fol- 
lows: $500 on the building, $1,833 on the engine and boiler, $666.75 
on condenser, freezing tank and fixtures, pumps and tools, $200 on 
their beer in kegs — making the total insurance of appellant on the 
property $3,199.75; that the property was insured for the same 
amounts, and in the same way, in the two policies issued by the 
other two companies herein referred to; that in all of the policies 
there was a mistake mutual to both appellant and appellee in the 
preparation, in this, that it was not the intention of the parties, in 
the preparation of the policies, to place separate insurance on the 
several items of property covered by the policy, but to take in 
the aggregate the amount of insurance specified in the policy, on 
the whole of the property, without reference to the separate values 
of the several parts of the property; that on October 29, 1884, the 
property covered by the policy of appellant was totally destroyed 
by fire; that the building at the time of the fire was of the value 
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of $1,500, and the beer in kegs was of the value of $600, and the 
ice machine was of the value of $8,997; that the boiler and engine, 
taken separately, were of the value of $3,000, and the condenser, 
tank, fixtures and tools were of the value of $4,977. 

Appellee prayed that the policy of insurance sued upon be re- 
formed, so as to express the true contract of the parties, and that 
appellee have judgment for the full amount of the policy. 

Appellant, in its first amended original answer, filed June 3, 1885, 
set up the following defenses: 

First. General demurrer. 

Second. Special exceptions to the sufficiency of the allegations 
in appellee’s petition, relating to the alleged mistake in the policy 
of insurance sued upon. 

Third. General denial. 

Fourth. Special denials that there was a mistake in the prepara- 
tion of the policy, and that appellant intended to insure said prop- 
erty for its full value. 

Fifth. Special plea that under the policy the appellant is liable 
for only three-fourths of the loss, not exceeding the amount of 
the policy, and that there was additional and concurrent insurance 
in three other companies, amounting in the aggregate to the sum 
of $6,399.50; that under the policy the appellant is only liable to 
pay to appellee such proportion of three-fourths of the loss sus- 
tained by the plaintiff on the property, as the amount of insurance 
on the property in the policy of insurance sued upon bears to the 
whole amount of insurance on said property; and that in no event 
is appellant liable for an amount exceeding the amount specified in 
the policy. 

Sixth. Special plea that there was an appraisement and arbitra- 
tion between appellant and appellee. 

The court overruled the appellant’s general demurrer and special 
exceptions, except the sixth special exception, to which rulings ap- 
pellan’ and appellee both excepted. 

The appellee filed a trial amendment, to which appellant filed 
exceptions, which were by the court sustained, to which ruling of 
the court appellee excepted and declined to further amend. 

The case was, thereupon, on the 11th day of June, 1885, tried 
before a jury, and there was a verdict and judgment for the appellee 
for the sum of $2,076.85. 


Benners & Miller, for appellant, on the question of interest, 
cited: May on Insurance, § 476, and authorities there cited; Wood 
on Fire Insurance, § 436, and authorities there cited. 
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On the construction of the policy, they cited: Farmers & Drovers’ 
Ins. Co. v. Curry, 13 Bush, 312; S. C., 26 Am. Rep., 194, and au- 
thorities there cited. 

On the introduction of evidence, they cited: Orell v. Hampden 
Fire Ins. Co., 3 Gray (Mass.), 433; 2 Greenl. on Ev., §§ 376, 378. 


t 


Culberson & Culberson, for appellee, on the charge of the court, 
cited: East Texas Fire Ins. Co. v. Coffee, 61 Tex., 287; Endick v. 
Endick, 61 Tex., 559. 

On the question of interest, they cited: Wood’s Fire Ins., p. 4, 
sec. 2; R. R. Co. v. Jackson, 62 Tex., 209. 

On the policy being a liquidated demand, they cited: R. §., art. 
2971; Fletcher v. New York Ins. Co., 13 Fed. Rep., 526. 

On the introduction of evidence, they cited: May on Insurance, 
§ 588, and authorities there cited. 


Srayron, Associate Justice.— The policy sued upon in this case 
covered property personal and real; the different items of property 
covered by the policy, as well as the amount of insurance on each, 
being stated. 

The policy provided, in the event of loss, the insured should bear 
one-fourth of the loss, and that in the event of other insurance, which 
could be made only with the consent of the insurer, the company 
should only be liable for its proportion of three-fourths of the cash 
market value at the time of the fire. 

There was insurance of $500 on a house, under the policy issued 
by the defendant, and additional insurance on the same property by 
other companies, with its consent, which amounted to $1,000. 

The house was entirely destroyed by fire, and was not shown to 
exceed $1,500 in value. 

Under these facts the court was asked by the defendant to give 
the following instruction, which was refused: 

“The jury are instructed that if they believe, from the evidence, 
that the building of plaintiff was insured by defendant for $500, 
and that there was $1,000 of concurrent insurance, and that the 
policy provides that in the event of loss the assured should bear one- 
fourth of the loss of the value of said property, then if you find 
that said building has been wholly destroyed, and its value was 
$1,500, the defendant is liable for only one-third of three-fourths of 
said amount of $1,500.” 

The statute provides that: “ A fire insurance policy, in case of a 
total loss by fire of property insured, shall be held and considered 
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to be a liquidated demand against the company for the full amount 
of such policy; provided, that the provisions of this article shall not 
apply to personal property.” R. S., 2971. 

The defendant is a foreign corporation, permitted under certain 
restrictions to do an insurance business in this state. R.S., 2949 
et seq. 

The contract of insurance was consummated here, it was contem- 
plated that it should be executed here, and we are of the opinion 
that it must be governed by the laws of this state. 

The defendant, having elected to do business here under the terms 
of the statute, must be held to have assénted, as to such business, 
to be governed by the laws of this state, and to have its contracts 
evidenced by policies here made complete, and here to be enforced, 
construed as would be a like contract made by a home company. 
Thwing v. Insurance Co., 111 Mass., 93; Heebner v. Insurance 
Co., 10 Gray, 131; Fletcher v. Insurance Co., 13 Fed. R., 528; 
Cox v. United States, 6 Pet., 202; Wood on Fire Insurance, 
sec. 93. 

The language of the statute referred to is clear, and its purpose 
evidently was to make all policies on reai property, in cases of total 
loss, valued policies, without reference to stipulations contained in 
them which would give them a different character but for the stat- 
ute, which becomes a part of every such contract. 

By force of the statute, when the loss is total, the policy. evi- 
dences a liquidated demand, against the company issuing it, for its 
full amount. 

That insurance may have been subsequently obtained, with the 
consent of the defendant, in other companies on the same property 
does not affect the liability of the defendant to pay the full sum 
named in the policy as the indemnity. 

The several policies on the house give full indemnity to the in- 
sured if the house was not of value greater than $1,500; but this 
furnishes no reason for denying to the plaintiff the indemnity con- 
tracted for. 

If, in order to induce good faith and care on the part of the in- 
sured, and thus give greater security to the insurer, it was thought 

at the property, to some extent, should be at the risk of the in- 
sured, such protection could have been secured to the defendant by 
its refusal to permit other insurance to be made on the property, as 
by the terms of the policy it had the power to do. 

In so far as the policy covered personal property, its provisions 
as to the share of loss to be suffered by the insured, as to contri- 
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butions by all companies that issued policies on the same property, 
and other like things, are to be given full effect. 

The petition alleged that the engine and boiler were of the value 
of $3,000, and it is claimed that the court erred in not instructing 
the jury that they could not find them to be of greater value at the 
time they were destroyed. 

It is a sufficient answer to this assignment to say that, if the 
charge was thought to be defective in this respect, a charge such as 
was thought proper should have been requested. 

It however is not denied that there was evidence from which the 
jury might have found that the engine and boiler were of the value 
of $3,000. 

The verdict and judgment in this respect was only for $701.56, 
which is a less sum than the defendant would have been liable for, 
under the terms of the policy, had the jury found the engine and 
boiler to be of the value of $3,000; hence no injury could have 
resulted to the defendant from the supposed defect in the charge of 
the court. 

The policy provided that the loss should be paid within sixty days 
after proof of loss was furnished; but the court instructed the jury 
to give interest from the date of the loss, and this they did. 

The contract of insurance is one from which indemnity against 
loss is intended to be secured; but the parties to such a contract 
may by it determine what the indemnity shall be, and, in the ab- 
sence of some law controlling the matter, effect must be given to 
their contract. 

They did contract in such manner that the sum to be paid may 
be ascertained, and they fixed a time at which it should be paid; 
and interest, prior to the date when payment of the sum. found to 
be due under the policy, by its terms, should be paid, constitutes no 
part of the indemnity for which they contracted. Nevins v. Insur- 
ance Co., 3 Bennett’s Fire Insurance Cases, 383; Swamscot Machine 
Co. v. Partridge, 3 Fire Insurance Cases, 481; McLaughlin v. Insur- 
ance Co., 2 Fire Insurance Cases, 19; Delonguemare v. Insurance Co., 
1 Fire Insurance Cases, 315. 

The policy gave insurance of $200 on “ their beer in kegs,” and 
contained a provision that the insurer should not be liable for more 
than the value of the interest of the insured in the property, and 
further, that it would not be liable for property “held on storage, 
unless separately and specifically insured as such.” 

The policy also contained the usual provision that it should be 
void “if any person shall, now or hereafter, have any interest 
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therein, or if the assured shall not be the sole and unconditional 
owner in fee of said property.” 

The petition alleged that the property destroyed belonged to the 
plaintiff, and with other defenses the defendant pleaded a general 
denial. 

On the trial the defendant proposed to prove that the beer de- 
stroyed was not the property of the plaintiff. The evidence was 
objected to on the ground that there was no pleading to justify the 
admission of such evidence, and the objection was sustained. 

It is a general rule that an insurer desiring to defeat a policy by 
showing fraud, misrepresentation or other fact existing at the time 
of its issuance or afterwards, should plead such fact as is relied 
upon; but no such case is here presented. 

The policy sued on, in terms, only extended or attached to such 
beer as was owned by the insured, there being no insurance on beer 
held on storage; and, recognizing that fact, the plaintiff pleaded 
that the beer and other property destroyed belonged to it, and we 
are of the opinion that the general denial put that fact in issue, 
and that the evidence should have been received; for, if the beer 
did not belong to the plaintiff, the policy did not cover it, however 
valid the policy may be. 

For the errors mentioned the judgment of the court below will 
wil) be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered October 30, 1585.] 


(Associate Justice Roserrson did not sit in this case.) 





Jno. B. Davis v. W. H. ann Annie MoCarrney. 


(Case No. 1896.) 





. COMMUNITY PROPERTY — CREDITORS — WIFE — EQUITABLE TITLE.— A husband 
died, August 16, 1876, leaving community property, including a homestead 
of the value of $2,500, and community debts amounting to $4,000; the wife 
married again, and not having qualified as survivor, sold the homestead and 
used the proceeds in paying the community debts. Held: 

(1) That the laws in force in 1876 recognized no right in a creditor to sub- 
ject the homestead of a deceased party to the payment of his debts, if a 
widow or minor child survived, Constitution and act of August 9, 1876, 
discussed. 
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(2) The creditors could fix a charge on the homestead only when the widow 
and minor child ceased to use it as such and the right of all the heirs to 
have it partitioned among them accrued. 

(83) The widow, by the sale, renounced her right of occupancy, and the 
heir, being a non-resident minor with no guardian in this state, the property 
lost its homestead character. 

(4) On the death of the husband, the surviving wife is not personally liable 
for the community debts, but the community property is incumbered with 
anequitable charge for their payment. This equitable charge becomes a 
legal charge if the wife qualifies as survivor or if administration is had upon 
the estate. 

(5) Without making the equitable charge a legal one, the wife may dis- 
charge the equitable incumbrance upon the community estate by the con- 
veyance of an equitable title to it. Such an irregular but just disposition 
of the property, the proceeds being applied to the payment of community 
debts, would convey an equitable title superior to the legal title to the hus- 
band’s half. 

(6) Under the first and succeeding statutes the powers of the wife under 
them have been made to cease with her widowhood ; but while single, she has 
all the rights and powers of a feme sole, and can bind herself personally as 
well as the estate. Ona second marriage she ceases to be a free agent and 
is shorn of these rights, and she cannot convey the equitable any more than 
she could have conveyed the legal estate. This is the policy of the statutes. 

(7) By her second marriage the widow lost all control or right of disposi- 
tion. legal or equitable, over the half of the homestead owned by her hus- 
band’s heir. 


2, ACKNOWLEDGMENT — MARRIED WOMAN.—A certificate of the separate ac- 








knowledgment of a married woman, which fails to show that it was taken 
privily and apart from her husband, and thai she declared the instrument 
to be her act and deed, and that she had willingly executed it and did not 
wish to retract it, is defective. 


Appear from Bowie. Tried below before the Hon. W. P. McLean. 
The opinion states the case. 

The third assignment of error was that the court erred in admit- 
ting in evidence the deed of W. M. Devere and Sallie M. Devere, 
purporting to convey the property in controversy to defendant 
Annie McCartney; the certificate of the separate acknowledgment 
of the said Sallie M. Devere fails to show that the same was taken 
privily and apart from her husband; that she declared said instru- 
ment to be her act and deed; that she had willingly executed said 
deed, and that she did not wish to retract it. 


J. M. Talbot, for appellant, on the admission of the deed, cited: 
R. S., arts. 559, 4311, 4313; Berry v. Donley, 26 Tex., 737; Eck- 
hardt v. Schlecht, 29 Tex., 129; Fitzgerald v. Turner, 43 Tex., 79; 
Ruleman v. Pritchett, 56 Tex., 482. 


On the right of control ceasing on marriage, he cited: Pasch. 
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Dig., art. 4642; R. S., arts. 1653, 2181, 2182; Probate Law of 1876, 
sec. 116. 

On an absolute fee vesting in the heir, he cited: Probate Law of 
1876, sec. 57; Green v. Crow, 17 Tex., 180; Trammell v. Neal, 
Tex. Law Journal, vol. 3, No. 21, page 325; Reeves v. Petty, 44 
Tex., 252; Sossaman v. Powell, 21 Tex., 665; Lockhart v. White, 18 
Tex., 108; Runnels v. Runnels, 27 Tex., 515. 


F. M. Henry, Tilson & Henderson and Todd & Hudgins, for ap- 
pellees, cited: Wright v. Doherty, 50 Tex., 34; Shannon v. Gray, 
59 Tex., 251; Sossaman v. Powell, 21 Tex., 664; Clark v. Nolan, 38 
Tex., 416; Johnson v. Taylor, 43 Tex., 121. 


Rosertson, Associate Justice.— There was no conflict in the evi- 
dence and no substantial controversy in the court below as to the 
material facts in this case. The testimony showed that the land in 
controversy was the community property of Wm. J. and Sallie Davis, 
and that at the date of the former’s death on August 16, 1876, it 
was used and occupied as a homestead; that the plaintiff at that 
time was a minor and the only child of Wm. J. Davis by a former 
marriage; that the community estate, including the homestead, did 
not exceed in value about the sum of $2,500, whilst the community 
debts amounted to about $4,000; that the survivor of the commu- 
nity, Sallie Davis, sold all the community property and used the 
proceeds in the payment of community debts, without filing an 
inventory and qualifying as survivor under the statute, and that she 
sold the land in controversy for the laudable purpose already stated 
after she married a second time. Upon these facts clearly proven, 
the court below charged the jury that the plaintiff, who sued for 
his father’s community interest in the late homestead, could not re- 
cover if the sale was made and the proceeds used to pay debts. In 
accordance with the facts and this charge, a verdict and judgment 
were rendered for the defendants, who were the vendees of Mrs. 
Davis, and the plaintiff appealed. The correctness of this result is 
challenged by the appellant, mainly, upon two propositions: 

First. That Mrs. Davis had no right to dispose of appellant’s 
half interest in the community homestead “e the purpose of paying 
community debts; and 

Second. That her power over appellant’s half of the community 
lands ceased with her second marriage. 

Neither the constitution of 1876 nor the act of the legislature of 
August 9 of the same year, which were in force at the date of the 
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death of William J. Davis, and at the date of the sale by Mrs. Davis 
of the land in controversy to the appellees, recognize any right in a 
creditor of a deceased person, if a widow or minor child survives 
him, to have the homestead of the family subjected to the payment 
of his debt. The constitution provides that, subject to the right of 
the widow and minor child or children to occupy and use the home- 
stead as an entirety, it shall descend and vest in the heirs of the 
decedent as other real property. The legislative act referred to pro- 
vides that the homestead and other exempt property shall be set 
aside to the “ widow, minor children, and unmarried daughters liv- 
ing with the family, of the deceased ;” and if the estate is solvent, 
the exempt property, except the homestead and allowances in lieu 
of exemptions, are to be taken into account on final distribution. 
The section of the constitution already referred to forbade the con- 
sideration of the homestead in this account, and neither the consti- 
tution nor the legislative act provide any contingency in which the 
homestead, which has survived to the widow or minor children, shall 
ever be reached by creditors of the deceased. If, therefore, the 
creditors of the deceased can ever fix a charge upon such property, 
it must be when the widow and minor child have ceased to use it as 
a homestead, and the right of all the heirs to have it partitioned 
among them has accrued. And at the date of the sale to appellees 
this right of partition had accrued, because the widow by the sale 
renounced her right of occupancy, and the plaintiff was a non-resi- 
dent, and, though a minor, it does not appear that he had a guardian 
in this state. In this situation the property had lost its homestead 
character, and whether any right of the creditors would then attach 
to it, protecting in equity a disposition of it made by the widow for 
their benefit, will be a question necessarily arising, if Mrs. Davis? 
right to make such disposition of any community property was not 
extinguished by her second marriage. 

Upon the death of the husband the surviving wife succeeds to no 
personal liability for the community debts, but her half of the com- 
munity property, in common with the half the legal title to which 
has descended to the heirs of her deceased husband, is incumbered 
with an equitable charge for the payment of community debts. 
This equitable becomes a legal charge if the wife qualifies as sur- 
vivor under the statute or if administration is had upon the dece- 
dent’s estate. But without making the incumbrance of community 
debts upon community property a legal charge, the surviving wife, 
acting fairly and freely, may discharge the equitable incumbrance 
upon the common property by the conveyance of an equitable title 
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to it. She has no legal right to make such sale, but if she does 
make it in good faith the holders of the legal title to the husband’s 
half cannot defeat the equities of her vendee. In such case the 
property has been irregularly, but not improperly, applied to the 
extinguishment of a claim prior in time and superior in right to 
the title descended to the heirs of the deceased husband. To enable 
the survivor at law as well as in equity to use the common property 
to pay the community debts, the statutes were enacted authorizing 
the surviving husband or wife, as the case may be, to qualify as 
such and have thereafter the exclusive management and control of 
the community property. But in the first and every subsequent 
enactment of these statutes the powers of the surviving wife under 
them have been made to cease with her widowhood. Whilst she 
remains single she has all the rights and powers of a feme sole. In 
the administration of the powers conferred by the statute she ex- 
poses to equal risk her own and her deceased husband’s half of the 
community property, and the success of her management is great or 
small according to her business capacity. She has the power to 
bind herself personally as well as the estate she controls — to make, 
execute and enforce contracts, to sell and exchange property, freed 
from the control of any will but her own. Her judgment has fuil 
sway ;— what that dictates she can do; what it disapproves she can 
let alone. But when she marries again, the situation is changed. 
She is no longer a free agent in the business affairs of life. She can 
impose upon the wife of her husband the burden of no personal re- 
sponsibility, nor make any change in the situation of her separate or 
trust estate without his active concurrence. However worthy and 
capable, a new influence has entered her mind, and her rights and 
powers are subjected to new legal restrictions and placed beneath 
the possibly interested or unfriendly control of the new husband. 
To prevent such restriction upon the legal administration of the 
community estate, the surviving wife is shorn of her powers as such 
upon her second marriage. The equitable administration is not less 
important to the heirs of the deceased and to the creditors, and re- 
quires for its efficiency as great freedom of will and power to con- 
tract. If it is impolitic to allow the surviving wife to convey the 
legal title to community property for the purpose of paying com- 
munity debts after she has surrendered her faculties to the do- 
minion of a second husband, what distinction exists to make it 
politic for her, under the same circumstances, to retain the power to 
convey the equitable estate? But independent of the policy indi- 
cated by the statute, a wife is fettered with too many disabilities 
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successfully to wind up the business of the connubial partnership 
she has so effectually put behind her. Her legal incapacity is illus- 
trated in this case by the fact that appellees are claiming under a 
deed, signed by Mrs. Davis, and by her testimony shown to be her 
voluntary act, which, nevertheless, cannot be properly admitted in 
evidence because of plain defects in the certificate of her privy 
examination. The deed was improperly admitted in evidence over 
appellant’s objection. But the judgment of the court below must 
be reversed, because this deed, if properly authenticated, was made 
by Mrs. Davis after she had lost by her second marriage all control 
or right of disposition, legal or equitable, over appellant’s half of 
the lot in controversy. 

The appellant has also assigned as error the action of the court 
below in refusing to quash the deposition of Mrs. Davis on the 
ground mainly that she did not fully answer the cross-interroga- 
tories. Some of the points made upon the deposition are well 
taken. In the view of the law disposing of the case taken by the 
court below the answers were properly regarded as unimportant. 
If they become material on another trial the deposition should be 
quashed. 

For the error announced, the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered October 30, 1885.] 





JANE Buowanan Er Au. v. H. H. Breer er At. 
‘ (Case No. 1887.) 


1, PROBATE — JURISDICTION OF DISTRICT COURT.— It is well settled that the dis- 
trict court has no original jurisdiction to revise the proceedings of a county 
court sitting in matters of probate; its jurisdiction in this respect is entirely 
appellate. Following Franks v. Chapman, 60 Tex., 46. 

2, CERTIORARI — Bonp.— Our statutes positively require that an applicant for a 
certiorari from the district to the county court shall give a bond for the 
costs of the proceeding, or for the performance of the judgment of the 
district court in case it should be against him; without one of these bonds 
the appellate jurisdiction of the district court does not attach. R. 8., 290, 
291, 292. 

8. JURISDICTION — ADMINISTRATOR'S BOND — DISTRICT COURT,— An original suit 
on an administrator's bond cannot be brought in the district court until the 
administrator has been discharged. During the pendency of an administra- 

tion in a county court, that court has entire supervision of the estate, and 
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has full power to protect all parties concerned. This is the case even when 
the estate has been practically closed, if the final account of the administra- 
tor has not been passed upon. 

4, FRavuD— SUIT TO ANNUL A JUDGMENT.— The heirs of an intestate alleged in 
their petition that a certain party instituted suit against the intestate ona 
fictitious claim, and fraudulently employed an attorney to appear for him 
and confess judgment; that intestate had no notice of the action, and the 
attorney confessed judgment without his knowledge. That afterwards the 
party obtained letters of administration on intestate’s estate, and fraud- 
ulently allowed the judgment to be proved up against the estate. Held: 

(1) That such a judgment was liable to be set aside and annulled bya 
direct proceeding instituted by a party to the suit whose rights were preju- 
diced by the fraud. 

(2) That a suit to annul the judgment commenced in the court where the 
alleged fraudulent judgment was obtained, against the parties who enacted 
and participated in the fraud, by the heirs of the party who suffered from 
it, was such a direct proceeding. 

(3) That had the attempt been merely to treat the judgment as a nullity 
in avoiding the proceedings had in the estate of intestate, then the attack 
would have been collateral. 

6. JURISDICTION — PLEADING.— If one good cause of action with a prayer for 
appropriate relief, within the jurisdiction of the court, appears in a petition, 
the court should not dismiss the cause. 


Appreat from Marion. Tried below before the Hon. W. P. 
McLean. 
The opinion states the case. 


Todd & Eldridge, for appellants, on canceling the judgment, 
cited: Spencer v. Kinnard, 12 Tex., 186-8; Goss v. McClaren, 17 
Tex., 115-6; Roller v. Wooldridge, 46 Tex., 493. 

On recovery on the bond, they cited: Evans v. Oakley, 2 Tex., 
182-4; Smith v. Smith, 11 Tex., 105-7; Murphy wv. Menard, id., 
673; Francis v. Northcote, 6 Tex., 185; Martel v. Martel, 17 Tex., 
392. 


No briefs on file for appellees. 


Wri, Cuter Jusrice.— The plaintiffs below sought relief on 
the following grounds: 

1. A judgment had been rendered in the district court of Marion 
county against O’ Hara (whose heirs the plaintiffs claimed to be) for 
$927.10 in favor of H. H. Bilger, which judgment they alleged to 
have been obtained without service upon O’Hara, and by confession 
of an attorney, falsely claiming to represent him, and who had 


>: 


fraudulently combined with Bilger to have the judgment rendered 
without the knowledge of the defendant. 
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2. This judgment was rendered upon a fictitious cause of action, 
and for a pretended debt which never existed, the particulars of all 
which are set out in the petition. 

3. Bilger’s ownership of this fraudulent and void judgment was 
used by him as the foundation for an application, as a creditor, for 
letters of administration upon the estate of O Hara, who died after 
the entry of the judgment. 

4. That having obtained these letters, and qualified and given 
bond, he caused the pretended judgment to be proved up and allowed 
as a claim against the estate; and had the property of the deceased, 
to the value of $4,000, sold for its payment, and that of the costs 
and expenses of administration. 

5. That the administrator wasted the assets and converted them 
to his own use, and the use of the attorney under whose advice he 
acted; the latter to the extent of $1,000. 

6. That the administrator had made application for a final settle- 
ment, but that the estate was practically closed, nothing remaining 
to be done, though the administrator had never been discharged. 

The above are substantially the most important allegations of the 
petition. 

The prayers for relief are in substance as follows: 

1. That the judgment by confession be canceled, vacated and 
held for naught. 

2. That the plaintiffs recover of Bilger and the sureties upon his 
bond the said sum of $4,000 and interest, and of his attorney the 
said sum of $1,000. 

3. That a writ of certiorari be granted to revise the action of the 
county court in granting the letters of administration and allowing 
and approving the judgment as a claim against the estate; and that 
all action of tne county court in said estate be set aside and an- 
nulled; and that general relief be granted the plaintiffs. 

The cause having been dismissed on demurrer for want of juris- 
diction, it is not necessary to set forth any of the various special 
demurrers and answers to the merits pleaded by the defendants 
below. 

It is now the well-settled doctrine of this court, that the district 
court has no original jurisdiction to revise and correct the proceed- 
ings, orders and decrees of a county court sitting in matters of pro- 
bate. Its jurisdiction in this respect is entirely appellate, and to be 
exercised by means of an appeal or the writ of certiorari as pro- 
vided in our Revised Statutes. Franks v. Chapman, 60 Tex., 46; 
8. C., 61 Tex., 576. 
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It is therefore apparent that, in so far as the petition sought to 
use the original jurisdiction of the district court to revise the orders 
of the county court appointing Bilger administrator of the estate 
of O’Hara, or allowing his claim, or performing any other act in 
the estate, and within the line of the probate powers of that court, 
it was subject to a demurrer to the jurisdiction of the court. 

But the petition appealed to the appellate powers of the district 
court by praying for a certiorart to bring up these orders and de- 
crees for revision and reversal. The plaintiffs, however, failed 
to pursue the provisions of the statutes in reference to certio- 
raris, not having given a bond either for the costs of the pro- 
ceeding, or for the performance of the judgment of the district 
court in case it should be against them. That one or the other of 
these bonds shall be given is a positive requirement of our statutes, 
and without it the appellate jurisdiction of the district court does 
not attach. R. S., 290, 291, 292. 

In so far as the petition sought a recovery upon the administra- 
tion bond of Bilger, it was premature in the district court. During 
the pendency of an administration in the county court, that court 
has entire supervision of the estate, and is armed with full powers 
to protect the interests of heirs, legatees and creditors. These are 
authorized to come into that court and object to any irregularities 
or improper conduct of the administrator in the execution of his 
trust; to have his accounts scrutinized and revised by the judge, and 
the administrator himself removed if necessary; and if the county 
court makes incorrect rulings in prejudice of their rights, to have 
them corrected on appeal to the district court. It is only after an 
administrator has been discharged from his trust in some manner 
recognized by law, that an original suit can be prosecuted upon 
his bond in the district court to make him and his sureties respond 
in damages for a waste and misappropriation of the assets of the 
estate. The extent of this waste cannot be known until the admin- 
istrator has ceased to manage the estate, for not until then can it be 
ascertained in what manner and to what extent he will account to 
the county court for the assets committed to his charge. 

The plaintiffs seemed to realize that they must show that Bilger 
had ceased to administer the estate, before they could sne upon his 
bond, and attempted to avoid the question by alleging that the 
estate was practically closed, and that there was nothing more to 
be done in it. But they showed at the same time that the final 
account of Bilger was still pending in the county court and had 
never been passed upon, and that the administrator, although seeking 
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a discharge, had not received it. Their allegation that the estate 
was closed cannot be considered as admitted by the demurrer, when 
they expressly aver in the same connection facts which contradict 
it. They drew the conclusion that the estate was closed from the 
facts stated; the law would draw an opposite conclusion, and none 
other can be admitted. 

We think, therefore, that the court had no jurisdiction under the 
averments of the petition to give judgment against the principal 
and sureties on the bond. 

3ut the petition also sought to cancel and annul the judgment 
rendered for Bilger against O’Hara in the district court of Marion 
county. 

There is no doubt but that district courts may grant such relief 
in a proper proceeding upon a sufficient state of facts. The ground 
upon which it is sought here is a fraudulent combination between 
Bilger and an attorney-at-law, alleged to have been employed by 
him to confess judgment for O’Hara in the suit. It is alleged that 
O’Hara had no notice of the action, and that, without his knowl- 
edge, and at the instance and employment of Bilger, the attorney 
appeared in court and confessed judgment, all of which was in fraud 
of the defendant’s rights. Fraud vitiates and avoids any transaction 
tainted by it, even the most solemn judgments of a court of rec- 
ord. Such a judgment is liable to be set aside and annulled by a 
direct proceeding instituted by a party to the suit, whose rights 
have been prejudiced by the fraud. This must be regarded asa 
direct proceeding for that purpose, commenced as it is in the court 
where the alleged fraudulent judgment was obtained, against the 
parties who enacted and participated in the fraud, by the heirs of 
the party who suffered from it; and, so far as this branch of the 
petition is concerned, seeking no other relief than to set aside the 
judgment and retry the cause in which it was rendered. 

Had the attempt been merely to treat the judgment as a nullity 
in avoiding the proceedings had in the estate of O'Hara, then the 
attack would have been collateral. But the petition not only does 
this, but seeks a cancellation of the judgment itself as a specific 
relief, and makes all persons alleged to have participated in the 
fraud parties to the proceeding. Johnston v. Loop, 2 Tex., 331; 
Stephens v. Stephens, 62 Tex., 337; Murchison v. White, 54 Tex., 78. 

We think that, in this view of the case, the action can be main- 
tained for the purpose of annulling the judgment, and for that pur- 
pose alone, under the petition as it was presented to the court below 
upon demurrer to the jurisdiction. 

VoL. LXIV — 33 








594 Tapp v. Corey. [Tyler Term, 





———— 


Syllabus. 





The petition shows a meritorious defense to Bilger’s supposed 
claim against O’ Hara, which, if alleged and proved, would have de- 
feated the action in which the judgment was rendered. 

We think, therefore, that the plaintiffs were, upon the face of the 
petition, entitled to the relief of having the judgment annulled; but, 
for the reasons already stated, not to interfere with the probate 
proceedings, or recover upon the bond. 

If ore good cause of action, with a prayer for appropriate relief, 
within the jurisdiction of the court, appeared in the petition, the 
court should not have dismissed the cause. For the error in so 
doing, the judgment must be reversed and the cause remanded. 

We have, of course, considered the case upon the allegations of the 
petition alone, as it was dismissed upon demurrer. It is, however, 
due to the defendants to say that all charges of fraud contained in 
the petition are fully denied in their answer. 


REVERSED AND REMANDED, 


[Opinion delivered November 6, 1885.] 





W. Lewis Tarr et at. v. S. Corey. 
(Case No. 1544.) 


1, PRacTICE — EVIDENCE — AGREEMENT.— An agreement between the litigants 
in a case of trespass to try title, that they claimed under a common source, 
was not an admission that each had a regular chain of title leading up to 
such common source, much less was it an admission that a deed offered in 
evidence was in the line of title. 

2, SAME — EVIDENCE.— The effect of such an agreement was to relieve the 
plaintiffs below from the necessity of tracing their title back to the govern- 
ment. If they traced their title back to a common source, and defendant 
failed to show title in himself derived from the common source, or an out- 
standing title in any one else, judgment should not have been for defendant. 

3. Equity — TRESPASS TO TRY TITLE.— A defendant in trespass to try title must 
connect himself with an outstanding equity in the hands of a third party, 
before he can use it as a defense. 

4. Trust — Evipence.— Land was conveyed to a church elder in trust for his 
church, Plaintiff in trespass to try title claimed under deed from the 
trustee; the defendant under a deed purporting to be made by the trustees 
of acburch. Held: 

(1) That the recital in the deed that the grantors were trustees of the 
church was no evidence of the fact against a party claiming in opposition 
to the deed. 
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(2) If it was, and there was no connection shown between the church and 
the one for whose benefit the conveyance to the elder was made, the court 
could not judicially know that they were identical, even if the names were 
the same. 


Apprat from Bowie. Tried below before the Hon. B. T. Estes. 

This was-a suit of trespass to try title to lot No. 4 in block 
No. 42, in Texarkana, Bowie county, Texas. Defendant answered 
not guilty, and neither party demanding a jury, the case was 
tried by the judge and judgment rendered for defendant. It was 
agreed that both parties claimed through a common source — the 
Texas & Pacific R’y Co. The plaintiffs introduced a deed from the 
railroad company to Thomas Harrison, in consideration of $1 paid 
by Elder Thomas Harrison, of the African Baptist Church South, and 
his successors in office. They then produced a chain of title through 
Harrison down to themselves. Defendant produced a deed purport- 
ing to be made by Rochell, Custer, Davenport, etc., trustees of 
Mount Zion Baptist Church (colored), to J. B. Hooks, and a deed 
from Hooks to defendant. 


Tilson & Henderson, for appellants, cited: 29 Tex., 259; 6 Conn., 
559. 


No briefs on file for appellee. 


Wire, Cuter Justice.— The appellants traced their right to the 
land in controversy to the common source through which both they 
and the appellee claimed title, viz., the Texas & Pacific R’y Co. The 
appellee traced his title no further back than to certain parties who, 
styling themselves “ Trustees of Mount Zion Baptist Church (colored), 
of Bowie county,” made a deed to his vendor. What connection 
these grantors had with the common source of title, admitting that 
they claimed under it, does not appear. The agreement found in 
the statement of facts is that both parties claim under a common 
source; but this does not admit that they both have a regular chain 
of title leading up to this common source. But, if it did, this was 
no admission that the deed to Harrison was in the line of that title, 
and that parties claiming under the Texas & Pacific R’y Co. were en- 
titled to all the benefits of the deed made to Harrison. The agree- 
ment was evidently designed to relieve the plaintiffs below from the 
necessity of tracing their title back to the government. The ap- 
pellee having shown neither title in himself derived from the com- 
mon source, nor an outstanding title in any one else, it is difficult 
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to perceive upon what grounds the court rendered judgment in favor 
of the appellee. Its conclusions of law and fact are not found in 
the record, and the appellees have not filed a brief setting forth 
any grounds upon which the court’s decision can be sustained. 

From the brief of appellant’s counsel it would seem that the court 
held either that the deed from the Texas & Pacific Railway Com- 
pany to Harrison conveyed the land to him in trust for the church 
mentioned in the deed; or that those claiming under Harrison were, 
by the recitals in the deed, affected with notice of the trust. The 
language of the deed issingular. It recites that “in consideration of 
$1 paid by Elder Thomas Harrison of the African Baptist Church, 
South, and his successors in office, of the county of Bowie, state of 
Texas,” the company conveyed the land to Harrison, his heirs and 
assigns. 

Admitting, for the purposes of the present case, that the title con- 
veyed to Harrison was in trust for the benefit of the church named 
in the deed, this merely established an outstanding equity in the 
church, and it was necessary for the defendant to connect himself 
with that equity before it could avail him as a defense to this suit. 
Fitch v. Boyer, 51 Tex., 336; Johnson v. Timmons, 50 Tex., 521; 
Shields v. Hunt, 45 Tex., 424. 

Whatever equities subsisted in favor of the church should have 
been asserted by it or its vendees, and not by a mere trespasser upon 
the land. 

The defendant in this case did not connect himself with the equi- 
table title. The recital in the deed from Rochell and others to 
Hooks, in which the grantors claim to be trustees of Mount Zion 
Baptist Church, is no evidence of the fact against a party claiming 
in opposition to the deed; and, if it were, there is no connection 
shown between this church and the one for whose benefit the con- 
veyance to Harrison was executed. They have different names, 
and the court could not judicially know that they were identical, 
even if that were the case; and the record shows no proof on this 
subject. 

This disposes also of all questions of notice as to the trust to be 
derived from the recitals in the deed. If the existence of the trust 
was no defense to the action, notice of its existence could not of 
course prejudice the plaintiffs’ right to recover. — 

We think that as the plaintiffs below showed a regular chain of 
title running back to the Texas Pacific Railway Company, the com- 
mon source of both titles, and the defendant failed to connect him- 
self with the title of that company, or with the equities of the 
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African Baptist Church, South, of Bowie county, judgment should 
have been rendered for the plaintiffs. 

The judgment of the court below will therefore be reversed and 
judgment rendered here for a recovery of the land in controversy 
by the appellant, and all costs of this and the lower court, and for 
a writ of restitution. 


REVERSED AND RENDERED. 


[Opinion delivered November 6, 1885.] 





Garrity & Hury vy. Tuompson & OnmsrTepe. 
(Case No. 1915.) 


1, EXECUTION — CLAIMANT — DEED OF TRUST.— A debtor executed to hiscred- G- 
itor a deed of trust ona stock of goods, which was duly recorded, The deed M4 i] 
of trust authorized the trustee to sell the property at public sale, in default ~~ °97, 
of payment of the debt at maturity, and provided that the debtor should 
remain in possession and sell from the stock in the regular course of his re- 
tail business; but in doing so he was to act as the agent of his creditor, and 
was to account to him for the proceeds until the debt was paid. An execu- 
tion was afterwards levied on the goods. Held: 

(1) That it is settled law that a mortgagee out of possession cannot assert 
claim to property levied on by attachment or execution in the manner pre- 
scribed by statute. Following Wright v. Henderson, 12 Tex., 43. 

(2) That if a defendant has no interest in the property subject to execu- 
tion, it may be levied on and sold, notwithstanding a third party may hold 
a lien with which it may be incumbered in the hands of a purchaser at the 
sheriff's sale. 

(3) That a claimant, by his affidavit and bond, asserts an absolute title to 
the property, and is estopped from attempting to hold it under a mere lien, 

(4) That in this case the creditor proved no more than a lien by virtue of 
a deed of trust which showed on its face that he had neither title nor pos- 
session. The creditor could not have taken possession of the goods under 
any circumstances; even on a failure to pay the debt secured, he had no 
right to the possession. 

(5) That it was unnecessary to pass upon the validity of the deed of trust, 
or to determine whether a lien was created by it upon the particular prop- 
erty claimed, for, admitting the lien, it sustained no claim to the property. 


APPEAL from Navarro. Tried below before the Hon. L. D. 
Bradley. 


The opinion states the case. 


Frost, Barry & Lee, for appellants. 
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Croft & Blanding, for appellees, cited: Allen v. Russell, 19 Tex., 
87; Wright v. Henderson, 12 Tex., 45; Gillian v. Henderson, 12 
Tex., 47; Wootton v. Wheeler, 22 Tex., 338; Belt v. Raguet, 27 Tex., 
471; Erwin v. Blanks, T. L. Rev., Jan. 29, 1884, p. 59, and cases 
cited. 


Wii, Curer Justice.— The appellees sued oat an execution 
upon a judgment obtained against J. G. Campbell, and had it levied 
upon a stock of goods in the possession of Campbell, and with 
which he was carrying on the business of a druggist. The levy also 
included five show-cases, four steel fountains and one drug mill, 
used in the above business of the defendant in execution. Appel- 
lants filed a bond and affidavit of claim for the purpose of trying 
the right of property in the show-cases, fountains and mill, but laid 
no claim to any of the other articles included in the levy. The 
basis of their claim was a deed of trust executed to them by Camp- 
bell, previous to the levy, and duly registered under the chattel 
mortgage law. 

This deed conveyed the said goods as well as the articles to which 
the claim was made to Bryan T. Burry, in trust for the payment of 
a debt held by Garrity & Huey against Campbell, and authorized 
him to sell the property at public sale in default of payment of the 
debt at maturity, and to apply the proceeds in satisfaction of the 
same. It contained a further provision to the effect that Campbell 
should remain in possession and from time to time sell from the stock 
and carry on said retail business in the regular course of trade; but 
that in making any such sales and carrying on said business, he 
should do so only as the agent of Garrity & Huey untii the note 
secured by the deed of trust should be fully paid. It also provided 
for a weekly accounting and payment to Garrity & Huey of the 
moneys received from sale of the goods till their debt should be 
paid. 

The cause having been submitted to the judge below, he rendered 
judgment for the plaintiffs in execution, and the claimants appealed 
to this court. 

The point is made here by the appellees that the interest of Garrity 
& Huey in the property levied on, if they have any, is not such as 
can be asserted by a claim under the statute regulating trials of the 
right of property. 

It has been so frequently decided by this court as to have become 
settled law, that a mortgagee out of possession cannot assert his 
claim to property levied on by attachment or execution, in the man- 
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ner prescribed by that statute. Erwin v. Blanks, 60 Tex., 583; 
Wright v. Henderson, 12 Tex., 43; Wootton v. Wheeler, 22 Tex., 
338; Belt v. Raguet, 27 Tex., 471; Adoue vw. Seeligson, 54 Tex., 
593. 

The principle is that, if the defendant has dn interest in the prop- 
erty subject to execution, it may be levied on and sold, notwith- 
standing a third party may hold a lien with which it will be incum- 
bered in the hands of a purchaser at the sheriff’s sale. 

Moreover, the claimant by his affidavit and bond asserts an abso- 
lute title to the property, and “is estopped from attempting to hold 
it under a mere lien, for the law will not permit parties to claim and 
get possession of property on one ground, and then retain it upon 
another and different one, but they must stand upon the ground 
which they first elected.” Adoue v. Seeligson, supra; citing 
Lucketts v. Townsend, 3 Tex., 119; Watts v. Johnson, 4 Tex., 311. 

Here the appellants claimed the property levied on, but proved 
no more than a lien upon it by virtue of a deed of trust. That deed 
showed upon its very face that neither title nor possession passed 
under it to Garrity & Huey. If their debt against Campbell should 
be duly paid, the deed was to have no effect. If it should not be 
paid, they were still to have no title to the property, but it was to 
be sold at public sale by the trustee and the proceeds applied in sat- 
isfaction of the debt. Campbell was to keep possession of the prop- 
erty, and carry on his drug business with it as usual; but in making 
sales and carrying on the business, he was to act as agent for Garrity 
& Huey. His possession was therefore not disturbed in the least by 
the deed of trust. Garrity & Huey could not have taken possession 
of the goods for themselves under any circumstances as against the 
right of possession retained by Campbell in the deed of trust. The 
only penalty prescribed for a failure to pay over the money received 
upon sales of the goods was an immediate foreclosure of the lien 
created by the deed, and not a transfer of the possession to the ap- 
pellants. So that the condition of Garrity & Huey was that of 
lien holders without possession ; and as we have seen, they could not 
test their right in this form of action, or interfere with a sale of 
Campbell’s interest under execution. 

In this view of the case it is unnecessary for us to pass upon the 
validity of the deed of trust, or to determine whether a lien was 
created by it upon the particular property claimed by the appellants, 
for, admitting the lien, aclaim to the property could not be sustained 
in favor of the appellants. 

The judgment of the court below was correct upon the grounds 
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we have stated, and although rendered in favor of the appellees for 
reasons other than those we have assigned, must be affirmed; and it 
is accordingly so ordered. 
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AFFIRMED. 
(Opinion delivered November 10, 1885.] 





Houston & Texas Centrat R’y Co. v. Jerry O'Hare. 
(Case No. 1916.) 


NEGLIGENCE — DEFECTIVE MACHINERY.— A party sued a railroad company 
for damages, the sole ground being that he was injured by the company in 
using a defective engine. Held: 

(1) In a case in which the negligence of an agent or officer was the 
negligence of the principa!, as in the case of those agents of a railroad who 
selected its machinery and superintended its repair, and gave an action to 
an employee for an injury resulting therefrom, it was not error to instruct 
the jury that the railroad company had no means of acting except through 
its agents, and that the act or negligence of an agent was the act of the 
company itself, 

(2) If the issue had been as to the manner in which an agent used a thing 
not defective, the charge would have been incorrect. 

(3) It is the duty of a railroad company to furnish, maintain and keep in 
good repair engines and other machinery reasonably suitable and safe for 
the transaction of its business, and to use a degree of care proportioned to 
the degree of hazard or danger which might reasonably be anticipated as 
consequent upon its negligence in selecting and repairing its machinery, 

(4) A railroad company is not liable to its employee for injuries received 
by him while running a defective engine to the machine shop for repair, if 
he knew of the defect which made repair necessary. When the employee is 
not chargeable with the knowledge of such defect, the question of negli- 
gence in the use of the defective engine is to be decided by the jury. 

(5) The rule that the master must exercise proper care in furnishing safe 
machinery, etc., to perform the service in which the employee is engaged, 
extends to all classes of business — as well to the removal of a disabled en- 
gine from the roadway toa place for repair, as to the operations of the trains 
on the road. The same rules apply to employees, as in other cases, in refer- 
ence to the degree of care incumbent on them. 

ARGUMENT.— When language not proper in argument is used, there must be 
reason to believe that it probably influenced the verdict in order to authorize 
a reversal, 


Aprpreat from Navarro. Tried below befare the Hon. L. D. 


Bradley. 


Jerry O'Hare, the appellee, was an employee at the round house 


of the Houston & Texas Central Railway Company in Corsicana. 


His duties were to wipe engines, carry coal and sand, etc., from the 
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round house to the machine-shop, and to do anything and every- 
thing necessary to be done around and about the round house, in- 
cluding the coupling of cars, when called on by the foreman. On 
the 18th September, 1874, a freight engine, No. 63, was brought to 
the round house for the purpose of turning it on the turn-table and 
sending it back south to the shops of the company at Houston, to 
be repaired, one of the eccentrics being broken. When the engine 
was brought in, P. H. Cullen, the foreman at the round house, took 
charge of it, turned it on the table, and, preparatory to placing it 
on the main track for the purpose of sending it to Houston, was 
switching and coupling cars, when O’Hare, who was called on by 
the foreman to make a coupling, received an injury, of which he 
complains in this suit. He filed his original petition on the 5th 
February, 1875. A trial was had at the November term, 1875, re- 
sulting in a verdict and judgment in his favor, from which the de- 
fendants appealed to the supremecourt. At the Austin term, 1882, 
the cause was reversed and remanded. 

Another trial in the district court was had at the June term, 1885, 
resulting in a verdict and judgment in favor of plaintiff for 
$1,566.66. 


Frost, Barry & Lee, for appellant. 


Croft & Blanding, for appellee, cited: Shear. & Red. on Neg., 
secs. 89, 90; sec. 102, and cases cited in notes 5 and 6; Laning »v. 
N. Y. Cent. R. Co., 49 N. Y., 521; Tex. L. Rev., June 2, 1885, 
p. 325; Mo. Pac. R. R. v. Watts, Tex. L. Rev., October 20, 1885, 
p. 647; Lalor wv. Chicago, B. & Q. R. R. Co., 4 Am. Rep., 616; Bax- 
ter v. Roberts, 13 Am. Rep., 160; Perry v. Marsh, 25 Ala., 659, and 
other cases cited in point in notes to Baxter v. Roberts, 13 Am. 
Rep., 160; Shear. & Red. on Neg., secs. 92, 93, and cases cited; 
Chicago & N. W. R. Rt. v. Jackson, 8 Am. Rep., 661; Brothers v. 
Carter, 14 Am. Rep., 624; Fort v. Union P. I’y Co., 17 Wall, 553. 


Srayton, Associate Justice.— The sole ground on which the 
plaintiff sought relief was, that he was injured by the negligence of 
the railway company in using a crippled engine. 

The charge clearly informed the jury what the issue to be tried 
was, and, to enable the jury properly to determine whether negli- 
gence on the part of the defendant existed, gave the charge which 
is complained of in the fourth assignment. 

The assignment is: 

“The court erred in the fourth paragraph of the charge, instruct: 
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ing the jury that the defendant company has no means of acting 
except through its agents or officers, and that the act or negligence 
of an agent or officer is the act or negligence of the company itself; 
because there was no such issue in the cause, and the charge under 
the facts of this case was calculated to impress the jury that the 
engineer in charge of the engine was an officer of the company as 
to the plaintiff, and that for any injury to the plaintiff through his 
(the engineer’s) negligence, the defendant would be liable.” 

To determine whether a charge be correct it is necessary to look 
to the case made by the pleadings and evidence. If acase be made 
in which the negligence of an agent or officer is the negligence of 
the principal, which will give an action to an employee for an in- 
jury resulting therefrom, then it is proper that a charge should so 
inform the jury. 

It is well settled that it is the duty of a railway company to use 
great care in furnishing to its employees safe machinery to be used 
in the prosecution of its business, and that the persons to whom 
this duty is confided by the company must be regarded as its repre- 
sentatives for this purpose, for whose negligence, in this respect, if 
injury results therefrom, the company will be liable, even to an em- 
ployee who is free from contributory negligence. 

The negligence alleged in this case consisting in the use of a de- 
fective engine, and in the connection in which it was used, the court 
did not err in instructing the jury that “the defendant, as a rail- 
road company, has no means of acting except through its agents; 
and the act or negligence of an agent or officer of the company is, 
in law, the act or negligence of the company itself.” 

If the issue had not been as to the negligent use of a defective 
thing, but had been as to the manner in which the agent used a 
thing not defective, then the charge would have been incorrect ina 
case in which an employee was suing for an injury caused by the 
negligent act of a co-employee. 

The court very clearly instructed the jury as to the degree of care 
incumbent on a railway company in reference to furnishing and 
maintaining suitable machinery for the safe conduct of its business; 
but it is claimed that the court erred in giving in this connection 
parts of the charge which are detached from the residue and cop- 
ied into the fifth assignment of error, which is: 

“The court erred in the fourth paragraph of the charge, in in- 
structing the jury as follows: ‘It is the duty of the company to 
furnish, maintain and keep in good repair engines and other machin- 
ery and equipments reasonably suitable and safe for the transaction 
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of their business. . . . If the defendant used such care and 
diligence in furnishing and keeping in good and safe repair the 
engine which plaintiff was trying to couple at the time of the 
alleged injury, 7 would not have been guilty of such negligence as 
would make it liable for damages for the injuries to plaintiff as its 
employee.’ ” 

The grounds on which it is claimed that the charges were erro- 
neous are thus stated in the brief of counsel: 

“1st. Because it makes the defendant an insurer of the condition 
of its machinery. 

“9d. Because not applicable to the facts of the case, the testimony 
showing that the purpose for which the engine was being moved 
was to put it in good repair. 

“3d. Because it is a charge on the weight of the evidence, and 
clearly intimates to the jury that the defendant had been guilty of 
negligence in not keeping its engine in good repair, and was liable 
to plaintiff therefor.” 

The charge carefully informed the jury that the defendant would 
not be liable if it had used the proper degree of care — “a degree of 
care . . . proportioned to the degree of hazard or danger which 
might reasonably be anticipated as consequent upon its neglect; ” 
and under such a charge it surely cannot be contended that the 
charge made the defendant an insurer of the safe condition of its 
machinery. 

The engine was proved to have been badly crippled; and, under 
the charge given, the jury must have found that the plaintiff was 
not chargeable with knowledge of its defects. 

That a railway company would not be liable to an employee en- 
gaged in running an engine for repair to such place as might be 
necessary, if the employee knew of the defects which made repair 
necessary, is certainly true; for in such case the employee would be 
held to have assumed the ordinary risks resulting from such defects; 
but when the employee is not chargeable with knowledge of such 
defect, the question of negligence or no, in the use of the defective 
engine, is one to be determined by the jury as in other cases. 

We think the charge not subject to the imputation that it was a 
charge upon the weight of evidence. 

The sixth assignment has been in effect already considered, as has 
been the eleventh. 

The rule that the master must exercise proper care to furnish safe 
mackinery and appliances to perform the service in which the em- 
ployee is engaged,extends to all classes of business —to the removal 
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of a disabled engine from the roadway to a place for repair, as to 
the operation of trains on the road—the degree of care required 
varying as tke thing to be done be more or less hazardous; for the 
one, as the other, is the master’s business, in reference to which he 
cannot be with impunity negligent. 

On the other hand, in this class of cases the same rules apply to 
employees as in other cases in reference to the degree of care in- 
cumbent on them. 

The verdict in this case does not appear to be excessive, if the 
plaintiff was entitled to recover at all, and while there is some con- 
flict in the evidence, we cannot say that the facts necessary to main- 
tain the plaintiff's action were not established by a preponderance 
of the evidence. 

The verdict itself evidences the fact that the jury closely consid- 
ered their finding. When there is no reason to believe that the 
jury were influenced by the use of language which could not legit- 
imately be used in argument, a judgment will not be reversed 
simply because such a course was pursued. There must be reason 
to believe that it probably influenced the verdict to authorize a re- 
versal on such ground. 

We find no error requirmg a reversal in this case, and it is 
affirmed, 

AFFIRMED, 

[Opinion delivered November 10, 1885. ] 





Hutrcurson & Carrineaton v. M. M. Meazeter et AL. 
(Case No. 1913.) 


1, TrTLE — ForRGERY — EVIDENCE.— The patentee of land died, leaving seven 
heirs. Plaintiffs brought suit for the land, claiming through a deed pur- 
porting to be the deed of the heirs. One of the heirs and the surviving 
husband of another were defendants. The court below decided that the deed 
was a forgery, and vested title in the two defendants. Held: 

(1) That as defendants showed no interest in the portion of one of the 
heirs, if plaintiffs owned that portion, the decree divesting them of their 
title to it was error. 

(2) That the testimony of a subscribing witness to a deed, given twenty- 
seven years after the execution of the instrument, that he knew the deed 
in evidence was not the genuine one because the genuine one bore his 
mark on his signature written by C., while the one in evidence did not bear 
his mark, and his signature on it was not in the handwriting of C., was not 
sufficient to prove forgery in the presence of strong evidence to the contrary 

(for which see opinion), 
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Arrrat from Navarro. Tried below before the Hon. L. D. 
Bradley. 

This action of trespass to try title was begun by appellants, Sep- 
tember, 1882, against M. M. Meazell, A. M. Smith, Jake Carroil, 
Frank Carroll, Nelson White, Isaac Carroll, and Gilber Jessie. In 
December, 1882, Meazell and Smith only having answered, judgment 

by default was taken against all except Meazell and Smith. An in- 
terlocutory judgment was entered, and the cause continued for final 
disposition as to the other parties. The pleadings of appellees con- 
sist of a general denial and a plea of forgery. Appellants claim the 
land by patent from the state to Moses Meazell, Moses Meazell’s heirs 
to White, and White to appellants. Appellees Meazell and Smith 
claim as the heirs of Moses Meazell, and that the deed from the Meazell 
heirs to White is a forgery. The case was tried without a jury, and 
the court found that all of appellants’ chain of title was genuine 
except the deed from the Meazell heirs to White, and as to that 
deed found none of the grantors executed the same except one, and 
on this finding rendered judgment in favor of Meazell and Smith 
for the entire survey, without vacating the judgment by default ren- 
dered against all the appellees except Meazell and Smith. 


Simkins & Neblett, for appellants, cited: Woodson »v. Collins, 56 
Tex., 175; Green v. Hill, 4 Tex., 465; Iglehart v. Downs, 19 Tex., 
243; Willis v. Lewis, 28 Tex., 185; Harnage v. Berry, 43 Tex., 569; 
Willis v. Morrison, 44 Tex., 27. 


Croft & Blanding, for appellees, cited: R. S., art. 2257; Watson 
v. Robertson, 15 Tex., 333; Henderson v. State, 14 Tex., 503; Willis 
v. Lewis, 28 Tex., 185; 2 Greenl. on Ev., sec. 294. 


Roserrson, Assocrate Justice.— The land in controversy was pat- 
ented to M. M. Meazell, who died in 1857, leaving as his only heirs 
seven children. The appellants brought suit for the land, claiming 
through a deed purporting to be the deed of these heirs. One of 
these heirs and the surviving husband of another were defendants 
in the suit, and upon their prayer, the court below, having first 
determined that the deed from the Meazell heirs -vas a forgery, 
divested the appellants of all title and vested it in these two defend- 
ants. Mrs. Mary Ann Pickett was one of the heirs; in her part 
these two defendants showed no interest. If the appellants owned 
her interest, the decree divesting them of their title to it was error. 
A deed was in evidence purporting to be the deed of Mrs. Pickett 
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and the other heirs of Meazell, conveying the land in controversy to 
D. K. White, whose title the appellants acquired by regular convey- 

ances. The uncontradicted proof showed that Mrs. Pickett made 
just such deed as was introduced in evidence. The defendants 
claimed, and the court below held, that the deed she signed was not 
the deed before the court. The execution of such a deed was proved 
by R. H. McLeod, who testified that on the deed he saw Mrs. Pick- 
ett sign,would appear his name as a witness, in the handwriting of 
Col. Croft. McLeod could not write, and he stated that he made 
his mark on his signature written by Col. Croft. The deed in evi- 
dence had upon it the name of McLeod as a witness, but his name 
was not there written by Col. Croft, and his mark was not there, 
He stated that for these reasons the deed was not that signed by 
Mrs. Pickett. The defendants also introduced evidence tending to 
impeach the genuineness of the signatures of all the other heirs, 
except that of Mrs. Pickett. On the other side, it was shown that 
the deed which Mrs. Pickett signed conveyed the same land to the 
same H. K. White described in the deed inevidence. It bore about 
the same date, and purported to be signed by precisely the same 
grantors. Like the deed in evidence it had upon it the genuine sig- 
natures of Jno. W. Simmons as a witness, and Asa Chambers as 
grantor. Twenty-seven years elapsed between the date of the deed 
and the date of the trial. If the deed in evidence was not the deed 
made by Mrs. Pickett, it was forged, in the purposeless wantonness 
of crime, in a very few days after the genuine deed was signed; for 
that offered in evidence contained upon it, dated five days after the 
date of the deed, the certificate, admitted to be genuine, of the county 
clerk of Navarro county, that McLeod appeared before him and 
proved up the signatures of several of the Meazell heirs. McLeod 
remembers going to Corsicana for this purpose, but does not remem- 
ber going before the officer. Within seven days of the date of the 
deed it has upon it the certificate, admitted to be genuine, of the 
chief justice of Navarro county, of the acknowledgment and privy 
examination of Mrs. Stone, one of the Meazell heirs, and her hus- 
band, and since April 8, 1858, the impeached deed has been of rec- 
ord, partly on McLeod’s proof, in Navarro county. Who wrote 
McLeod’s name on the deed as a witness, and making his usual 
mark to distinguish his signature, are not such important events as 
would naturally impress the memory. McLeod does not seem to 
have had any interest in the transaction. To allow his recollection 
of such trivial circumstances, after the lapse of twenty-sevem years, 
to prove that a deed, the very image of one proven to be genuine, is 
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not the genuine deed, but an idle and useless forgery, cannot receive 
our sanction. We think the court erred in the conclusion of fact 
that Mrs. Pickett’s name to this deed was not her act. We have 
not discussed the proof bearing upon the execution of the deed by 
the other heirs of Meazell, because the record discloses that all avail- 
able sources of evidence upon these issues have not been developed, 
and hence that it is proper not to render here such judgment as 
ought to have been rendered in the court below upon the proven 
facts. 

For the error adverted to the judgment is reversed and cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered November 17, 1885.] 





Tue Hovsron & Texas Centrrat R’y Co. v. H. C. Motnoy. 
(Case No. 1918.) 


1, EVIDENCE — REMOVAL OF A DEPOT— DAMAGES.— In a suit against a railroad 
company, claiming damages for the depreciation in value of plaintiff's hotel 
property, caused by the removal of the depot, held: 

(1) That the same evidence is admissible to show injury and its extent, 
whether it arises from a breach of contract or a tort. 

(2) That any proof showing that by the act of another anything neces- 
sary to the advantageous use of property has been unlawfully withdrawn, 
tends to show depreciation in its value. When permanent injury to the 
use of real property is shown to have resulted from the unlawful act of 
another, it is proper for the owner to show the depreciation in the rental 
value, diminution of the business to which the property is adapted, or 
diminution in other like things resulting from the unlawful act, for these 
things give value to property. See cases cited in opinion. 

(3) That the plaintiff was entitled only to recover the decrease in the value 
of his property resulting solely from the removal of the depot. 

(4) That if the plaintiff built, relying on acts done, and on the faith of 
the acts and declarations of the railroad company and its agents, it was not 
important whether the plaintiff bought the lots on which he built at the 
time the defendant contracted to establish and maintain its depot at the 
place named, or subsequently. That the maps made and exhibited by 
the company were standing declarations of its intention to do what it had’ 
contracted to do, 


Aprprat from Navarro. Tried below before the Hon. L. D. 
Bradley. 

The following statement of the case by appellant is correct: 

In 1871, when appellant’s road was being constructed and was 
approaching Corsicana, W. G. Veal, acting as agent for the com- 
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pany, went to Corsicana to perfect plans for the location of a depot 
and to procure donations, etc. The citizens of Corsicana appointed 
a committee of which Maj. A. Beaton was chairman, to confer with 
Mr. Veal. He proposed to the committee that, for certain consider. 
ations which he named, among which was the donation of six 
hundred and forty acres of land adjoining the town on the east, ap- 
pellant would bring its road to Corsicana and locate a depot on the 
six hundred and forty acres. Some of the citizens, however, desired 
to know the precise spot where the depot would be. Mr. Veal 
yielded, had the line surveyed and executed the following order 
“Tue Srare or Texas, County of Navarro. 

“ Know all men by these presents, that from and after this date 
a depot for the Houston & Texas Central Railroad is permanently, 
located at or near the ground designated by Mr. Harris, assistant 
engineer of said railroad, on the six hundred and forty acres of land 
donated to said road by the citizens of Corsicana and vicinity. Said 
survey joins said town of Corsicana. 

(Signed) “W.G. Vet, 
“ Agent for said road. 

“This April 8th, 1871.” 

The spot was designated by Harris between stations 552 and 554. 
Afterwards, on June 27, 1871, A. Groesbeck, then the vice-president 
of the company, executed the following: 

 Houstor, Texas, June 27, 1871. 

“The Houston & Texas Central Railway Company obligates 
itself hereby to establish a depot on the line of its road according 
to the best survey made by F. Harris, engineer of the company, 
and at or near the place between stations 552 and 554 pointed out 
by the said Harris on the tract of six hundred and forty acres of 
land on the east side of and adjoining the town of Corsicana, ten- 
dered by the citizens of Corsicana through their committee, Alexan- 
der Beaton, chairman, together with sundry other tracts of land and 
lots of ground according to the letter bearing date March 29, 1871, 
of the chairman, and list of the lands and lots of ground men- 
tioned, and the plot descriptive of same, which depot shall be estab- 
lished as soon as the track of the road is built on said tract of six 
hundred and forty acres of land; provided good and sufficient deeds 
of conveyance are first made and delivered to W. J. Hutchins, 
W. R. Baker, F. A. Rice and A. Groesbeck, trustees appointed by 
agreement dated the 22d day of March, 1868, for the said land and 
lots of ground. 

(Signed) “Tae Houston & Texas Centra It'y Co. 
“By A. Grorsseck, V. P.” 
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The road was built during the year and a depot was established 
at the point referred to. The passenger depot was erected on the 
west side of the road and the freight depot on the east side. 

At this time the appellee was engaged in the hotel business in 
Corsicana, and occupied a house on the public square about one-half 
mile from the point where the depot was established. 

After the road was in operation, and after appellant had estab- 
lished and erected its depot, appellee purchased from appellant cer- 
tain lots near the depot on which he erected a hotel building, and 
subsequently removed there and has done business there ever since. 
The lots were sold by the local agent of the company, who told ap- 
pellee, at the time, that the depot was permanent and would never 
be moved, and appellee claimed that it was on the faith of this rep- 
resentation that he purchased. Appellant had at that time placed 
on record a map of the six hundred and forty acre survey referred 
to in the contract made with the citizens of Corsicana, which map 
showed the erection of the depot at the point agreed on. 

The depots, both freight and passenger, remained where first built 
until some time during the year 1881, when the Texas & St. Louis 

Railway Company constructed its road into Corsicana, intersecting 
appellant’s road at a point two blocks south of its depot. Soon 
afterwards a house was erected by the two companies at this inter- 
section for a union depot, and appellant’s offices were removed 
there, and its passenger business has since that time been done 
_ there. 

On November 28, 1882, appellee brought this suit, alleging the 
execution by defendant of the instruments hereinbefore set out, and 
the removal of the depot, and that thereby he had been damaged 
$5,000, and obtained a verdict for that amount. 


Frost, Barry & Lee, for appellant, on the measure of damages, 
cited: De la Zerda v. Korn, 25 Tex. Sup., 188; Gordon v. Jones, 27 
Tex., 620; Calvitt v. McFadden, 13 Tex., 324. 

On estoppel, they cited: Jackson v. Stockbridge, 29 Tex., 314, 
394; Bigelow on Estoppel, p. 486. 


Simkins & Neblett, for appellee, on the measure of damages, cited : 
Winne v. Kelly, 34 Ia., 339; Rodgers v. Bemus, 69 Penn. St., 432; 
Gladfeldter ». Walker, 40 Md., 3; 1 Sutherland on Dam., 96. 

On the charge of the court, they cited: 58 Tex., 130; 2 Sedg. on 
Dam., p. 133, note; I. & G. N. R. R. v. Dawson, 4 T. L. Rev., 275; 
Tex. & St. Louis R’y v. Rovards, 60 Tex., 545. 

VoL, LXIV — 39 
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Srayton, Associate Justice.— None of the assignments of error 
presented in brief of counsel question the right of the appellee to 
recover damages for the depreciation in value of his property, caused 
by the removal of the depot from the place at which by contract it 
was originally placed. 

There were but two claims for damages asserted in the pleadings: 

One for the recovery of $750, alleged to have been paid by the 
appellee on the land which the appellant received as the considera- 
tion for its promise to establish and maintain its depot at the desig- 
nated place. 

The other for the depreciation in the value of the property of the 
appellee caused by the removal of the depot. 

The former was expressly withdrawn or abandoned on the trial, 
and the jury were so informed by the charge of the court. 

The first, second, third, fourth, fifth and sixth assignments of 
error relate to the same question, will be considered together, and 
are as follows 

Ist. “The court erred in allowing the plaintiff to testify as to his 
damage by loss of custom, reduction in rents, and damage to the 
property for hotel purposes over defendant’s objection that it was 
irrelevant and immaterial.” 

2d. “The court erred in refusing to strike out all the testimony 
introduced by plaintiff upon the reduction-in the value of rents, 
the loss of custom, etc., plaintiff having withdrawn said issues from 
the jury.” 

3d. “The court having allowed evidence as to reduction in the 
value of rent, the loss of custom, damage to property for hotel pur- 
poses, etc., over defendant's objection, should not have allowed 
plaintiff to reap the benefit of such illegal testimony, and at the 
same time attempt to defeat the defendant’s exceptions thereto, by 
withdrawing said issues from the jury, while the evidence introduced 
was allowed to remain and be considered by them.” 

4th. “The court erred in refusing to charge the jury, as requested 
by defendant, that they should not consider the evidence as to the 
depreciation in rent, the loss of custom, etc.” 

5th. “The court erred in paragraph 4 of its charge in stating to 
the jury that in considering the depreciation in value of the prop- 
erty in question, they should take into consideration the evidence as 
to loss in rents and loss in custom, etc., because the loss of custom 
and loss in rents are not elements of damage, nor are they admis- 
sible in proof from which to assess the damage to the property 
itself, and also because said charge is on the w eight of evidence.” 
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6tb. “The court erred in allowing testimony to show the depre- 
ciation of the property in question for the particular use of a 
hotel.” 

The evidence, to which objection was made, is thus fairly stated 
in brief of counsel: 

“W.G. Veal, agent of the company in locating depot, testified: 
Lots contiguous to the depot are more valuable than others as 
hotels, restaurants, saloons, etc., and a change of the depot neces- 
sarily depreciates the property in value. The lots purchased by 
plaintiff were the best hotel lots on the map (railroad map); the 
passenger depot was established immediately in front of the hotel. 

“ Molloy testifies that he bought the lots as hotel lots, and erected 
the building entirely for hotel purposes, and it could not be changed 
to any other business without great change in the building, involv- 
ing great outlay, and if changed into stores there would be no de- 
mand for them, owing to the fact that there is no travel or business 
on said street; that his hotel is not accessible to nor can it be seen 
from the present depot. That before removal he received $125 per 
month and board for four, worth $100, saloon worth $70, and two 
extra rooms at $25 each; total, $345. That immediately after 
the removal, his rent fell to $100 per month and board for two at 
$50, saloon at $30, and rooms at $40; total, $230; while at the 


- 


we heeded 


time of trial it had fallen to $75 per month, saloon $8, $20 for the 
two rooms; total, $103. That he was damaged by the removal 
thirty-three and one-third per cent. of the value of the property. 
That his property was worth $15,000, and since the removal is 
worth $10,000. 

“A. Beaton and Jas. Kerr testified that they dealt in city property 
a great deal; did not own hotels or know much about keeping one, 
but from their judgment in real estate the property had depreciated 
thirty-three and one-third per cent. 

“Tt. C. Beale testified that as long as the depot was unchanged the 
Molloy House was the best paying property in the city; that though 
other good hotels were in the city, the Molloy House, from its pe- 
culiar location immediately in front of the depot, had the ‘bulge’ 
on the trade, and got nearly all the transient trade, which is always 
cash. That he boarded there awhile and had a good idea of the 
business. That now all the transient trade was cut off and the 
hotel was out of the line of travel and trade, by reason of the re- 
moval three blocks off. That the Molloy building is only fit for a 
hotel and built for that purpose. It would involve a large outlay 
to make it into anything else, and then the rents would be too low 
to pay investment. That he was well acquainted with real estate 
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values in Corsicana before and since removal. That the value of 
all property on Collin street has been affected by the removal of 
depot; that he would fix the depreciation of plaintiff’s property at 
fifty per cent.” 

The action of the court referred to in third assignment is thus 
fairly stated in brief of counsel: 

“ Plaintiff was permitted to introduce testimony as to his loss of 
custom, the depreciation of his rents, etc., over the objections of de- 
fendant, to which exceptions were saved. After the evidence was 
closed, all this testimony being before the jury, plaintiff’s coun- 
sel arose and stated to the court that they relied solely on the 
question of depreciation in the value of the property, and did not 
claim anything for loss of custom or for the suodscription paid. De- 
fendant objected to the withdrawal of the issues — loss of custom, 
etc.— because it gave the plaintiff the advantage of getting his tes- 
timony before the jury to influence them, and then, in order to cure 
the error in the supreme court, withdrawing the issue under which 
said testimony had been introduced, thus making a different record 
on appeal. The court overruled the objection, and allowed plaintiff 
to withdraw the issues, to which defendant excepted. 

“ Defendant then moved the court to strike out all the testimony 
on the questions of loss of custom, depreciation in rents, etc. The 
court refused the motion, and defendant again excepted. Defend- 
ant next asked the court to charge the jury that they should not 
consider any evidence in the case as to loss of custom, depreciation 
in rents or payment of his subscription to defendant by plaintiff, 
but only the single question of the depreciation in the value of the 
property iétse/f, resul'ing from the removal of the depot. The court 
refused the charge, and defendant again excepted.” 

The court charged the jury as follows: 

“The only issues of fact for you to determine are as to whether 
or not the property specified in plaintiff's petition has been depreci- 
ated in value by reason of the removal of the passenger depot as 
specified and alleged in said petition, and, if so, the amount of such 
depreciation; and in determining the question of depreciation you 
will consider from the evidence only such depreciation, if any, which 
was caused by the removal of said passenger depot, and from no 
other cause. In considering said question, you are instructed that 
you can take into consideration the evidence as to /oss in rents or 
loss in custom, if any, after said removal, only for the purpose of 
estimating the value of the property before and after said removal, 
and for no other purpose.” 

“If, therefore, you believe from the evidence that there was de- 
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preciation in the value of said property caused by said removal, you 
should find for plaintiff and against defendant for the amount of 
the same, and the measure of damages is the difference between the 
value of the property before and after the removal, and caused by 
the same, to be estimated by you from the evidence under the in- 
structions herein given.” 

“If, however, you believe from the evidence that said property 
has not decreased in value; or if it has, such decrease was not 
caused by the removal of said depot, but by some other cause, such 
as the general depreciation in values in Corsicana, or the erection of 
other and more commodious hotels, or any other cause other than 
the removal of said depot, you will find for defendant.” 

From the statement thus made it clearly appears that the court 
below was of the opinion, and ruled, that the evidence referred to 
in the first, second and third assignments of error was admissible 
to prove the depreciation in the value of the property, and we see 
no reason to doubt the correctness of this conclusion. 

It matters not, in so far as the rules of evidence are concerned, 
whether the depreciation in the value of property results from the 
violation of a contract which is but the evidence of a right and its 
extent, or from the violation of a right existing without contract 
by an act which in law is termed atort. The same evidence is ad- 
missible in the one case as in the other to show the injury and its 
extent. 

The value of property is largely affected by the use to which it 
is appropriate, and to which it is applied, and proof which shows 
that by the act of another anything necessary to its advantageous 
use has been unlawfully withdrawn, tends to show that its value is 
depreciated in the hands of its owner or of any other person. 

When a permanent injury to the use of real property is shown 
to have resulted from the unlawful act of another, it is proper for 
the owner to show the depreciation in the rental value, diminution 
of the business to which the property is adapted, or diminution in 
other like things resulting from the unlawful act; for all these 
things but tend to show the depreciation in the value of the thing 
itself, which must depend on those things that alone give value to 
property. 

The rule of evidence applicable to this class of cases is illustrated 
by many adjudicated cases. Parke v. Railroad Co., 43 Iowa, 640; 
Stetson vw. Faxon, 19 Pick., 161; St. L., V. & T. H. R. R. Co. v. Capps, 
67 Ill., 613; St. John w The Mayor, 13 How. Pr., 532; Bonner »v. 


Welborn, 7 Ga., 296; Dickinson v. Inhabitants, 13 Gray, 558; 
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Dewint v. Wiltse, 9 Wend., 326; I. C. R. R. Co. v. Grabill, 50 IIL, 
246; Watterson v. Railroad Co., 74 Pa. St., 217. 

What has already been said is applicable to the fourth, fifth and 
sixth assignments. 

The seventh assignment is: “The court erred in refusing special 
charge No. 1, asked by the defendant, to the effect that, in estimat- 
ing the damage, that produced by other causes than the removal, 
as by the erection of other hotels, building of the Narrow Guage 
depot, etc., should not be considered.” 

We are of the opinion that the appellant had the full benefit of 
the charge referred to in this assignment by the charge given by the 
court and quoted above. 

The charge given must have been understood to inform the jury 
that they could not find in favor of the plaintiff for any decrease in 
the value of his property not solely the result of the removal of the 
depot. This was all the defendant was entitled to. 

The charge given may be construed to mean that, if the property 
had been diminished in value by the removal of the depot, yet, if it 
had also been diminished in value by some other cause, then the 
plaintiff was not entitled to recover on account of the illegal act. 
If so construed, the defendant cannot complain of the charge. We 
think it unlikely, however, that the jury were in any way misled by 
the charge. 

We do not understand that the plaintiff sets up or relies upon an 
estoppel zn pazs; but understand that he bases his right to recover 
on the violation of a contract supported by valuable consideration, 
to which he was in effect a party, which made it the duty of the 
defendant to construct and maintain its depot at a certain place. 

sut if his case depended on acts done, on the faith of the acts and 
declarations of the defendant and its agents, ef whose authority to 
act no question can fairly arise, then we do not see that it was im- 
portant whether the plaintiff bought the lots on which he built at 
the time the defendant contracted to establish and maintain its 
depot at the place named, or subsequently; for that contract, and 
the maps made and exhibited, were standing and continuing declara- 
tions of the intention of the defendant to do what it had contracted 
todo. Therefore the court did not err in refusing the fourth charge 
asked. 

We are of the opinion that the third paragraph of the charge 
given did not assume that any fact existed about which there could 
be any controversy under the evidence. 

If the court, however, had assumed that, by the terms of the con- 
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tract, defendant was bound to establish and maintain a passenger 
depot at the place named in the contract, and that the depot had 
been so established and subsequently removed, there would have 
been no error in this, for the uncontroverted evidence showed these 
facts to be true. 

The verdict of the jury does not appear to be in any respect con- 
trary to the evidence, nor does it appear to be excessive. 

The judgment of the court below will be affirmed. 

AFFIRMED. 
{Opinion delivered November 17, 1885.] 





E. L. & R. R. R’y Co. v. J. D. Hatt. 


(Case No. 1890.) 

1. Practicr — TRANSFER — UsE — Evipence.— A plaintiff stated in his petition 
that he was the owner of certain goods injured by fire while in the posses- 
sion of a railroad company for shipment; that he had transferred to an 
insurance company one-half of his right of action against the road, and 
that his suit was for one-half the damages sustained, for the use of the 
insurance company. Held: 

(1) The allegation in the petition that the suit was for the use of the 
insurance company was proper to protect the interest of that company, 
though it did not make it a plaintiff, and it was not necessary to show by 
averment or proof how the insurance company acquired its interest; the 
owner of the property could recover without offering proof of the transfer 
to the insurance company. 

(2) If plaintiff had not averred that he was suing for the use of the insur- 
ance company, defendant might have defeated his suit by showing the 
transfer of the cause of action. 

(3) If defendant relied upon anything in the transfer, as that the cause of 
action had been devoted to an illegal purpose to defeat the action, it should 
have set it up in its answer. 

(4) The legal right of action remained in the owner of the goods, the peti- 
tion disclosed a good cause of action, and the mere allegation by the plaint- 
iff that the cause of action had been transferred did not compel him to 
negative the illegality of such transfer. 

(5) The transfer, when offered in evidence, could not be excluded on the 
ground that it contained other matter than the bare transfer itself. 

2. EVIDENCE.— An agent of a railroad company, on the day after a fire, drew 
up a statement in the form of a certificate, giving the amount of plaintiff's 
goods destroyed while in the possession of the company, etc. The railroad 
company introduced the deposition of the agent as to the same facts. Held, 
that the statement was admissible evidence to contradict the deposition in 
case it disagreed with the statement, and the attention of the witness was 
called to that fact. 

8. REVISED STATUTES, ARTICLE 283— COMMON CARRIERS.— The statute provides 

that the transportation of goods by a common carrier shall be considered as 
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commenced from the time the bill of lading is signed, and the common law 
liability of such carriers shall attach from that time. Such a provision does 
not prevent a carrier from being liable before the bill of lading is signed; 
the liability commences from the time the goods are delivered. 

4. COMMON CARRIERS — ACCEPTANCE.— The liability of a railway company for 
goods destroyed while in its possession depends on whether or not it has 
accepted them, and not on whether all has been done that ought to precede 
acceptance. If acarrier takes control of goods and puts its agents to prepar- 
ing them for shipment, it has accepted them. 

5. OWNER — CONSIGNEE.— When a consignor delivers goods to a carrier to be 
delivered to a consignee, prima facie the consignee is the owner; but when 
the consignor merely contracts with the carrier for the conveyance of the 
goods to a certain point, and the consignor is shown to be the owner before 
shipment, there is nothing to show a change of ownership. 


Appear from Camp. Tried below before the Hon. W. P. McLean. 
The opinion states the case. 


Whitaker & Bonner, for appellant, on the validity of the trans- 
fer, cited: KR. S., art. 2956; Bank v. Baldwin, 23 Minn., 198; Bank 
v. Pierson, 24 Minn., 140. 

On the admission of the certificate, they cited: 1 Greenl. Ev., 
secs. 113, 114, 114a; Story on Agency, secs. 134, 135 et seg.; MeDer- 
mott v. Railroad Co.,2 Am. & Eng. R. R. Cases, 35; Adams ». 
Railroad Co., 7 id., 414, and note; Branch v. Railroad Co., 18 id., 
621. 

As to when liability attached, they cited: RK. S&., art. 283; Mis- 
souri Pac. R’y Co. v. Douglas, Ct. Appeals Civil Cases, vol. 2, parts 
1 and 2, sec. 28; Texas & Pacific R’y Co. v. Nicholson, 61 Tex., 
491. 

On ownership, they cited: Hutchinson on Carriers, secs. 720 et 
seg., 733 et seqg.; Railroad Co. v. Holderman, 1 Am. & Eng. R. R. 
Cases, 292. 


Todd & Hudgins and M. L. Morris, for appellee, on the valid- 
ity of the transfer, cited: R. S., art. 2956; Rule 18 (for District 
Courts); Boynton v. Tidwell, 19 Tex., 118. 

On the admission of the transfer, they cited: Oliver v. Chapman, 
15 Tex., 400; Chapman v. Sneed, 17 Tex., 428; Wallace v. Hunt, 
22 Tex., 647; Black v. Drury, 24 Tex., 289; Powers v. Caldwell, 
25 Tex., 352. ; 

On the liability of the road, they cited: R.S&., title XIII, ch. 1; 
T. & P. Ry Co. v. Nicholson, 61 Tex., 491; Mo. Pac. R’y Co. a. 
Nicholson, 4 Tex. L. Rev., 166; T. & P. R’y Co. v. Wheat, 4 Tex. 
L. Rev., 150; Lawson, Cont. of Carriers, § 114; Hutchinson on Car- 
riers, § 118. 
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Rosertson, Assocrate Justice.— This was an action by Joel D. 
Hall, for the use of the Merchants’ Insurance Company, against the 
East Line & Red River Railway Company for one-half the value of 
certain bales of cotton destroyed by fire and one-half the amount 
of damage done by fire to certain other bales. It was averred in the 
petition that Hall was the owner of the cotton destroyed and dam- 
aged and that he had transferred to the Merchants’ Insurance Com- 
pany one-half his right of action against the defendant. The 
defendant excepted on the ground that the transfer made by Hall 
to the insurance company was not shown in the petition to be a 
transaction in which the insurance company, under article 2956 of 
the Revised Statutes, could lawfully engage. The exception was 
overruled, and this action of the court is assigned as error. The 
allegation in the petition that the suit is for the use of the in- 
surance company does not make it the suit of the insurance com- 
pany. ‘The averment is proper to protect the interest of the insur- 
ance company, but it does not make that company plaintiff. If the 
plaintiff had offered no proof of the transfer to the insurance com- 
pany he could still recover, If he had not averred that he was 
suing for the use of the insurance company, the defendant might 
have defeated his suit by showing that he had transferred his cause 
of action. If, suing expressly for the use of his transferee, the de- 
fendant relied upon anything in the transfer, as that the cause of 
action had already been devoted to an illegal purpose, to defeat the 
plaintiff's action, it must be set up in its answer. The plaintiff was 
not required to allege how the insurance company had any interest 
in his cause of action, and if he sets up the transfer he is not called 
upon to negative its illegality. 

On the trial the plaintiff offered in evidence the transfer to the 
Merchants’ Insurance Company of the cause of action sued upon, 
and its admission was objected to on the ground that the instrument 
offered not only transferred the cause of action, but also, reciting 
that the insurance company had indemnified Hall to the extent of 
one-half for the loss of his cotton, subrogated the insurance com- 
pany pro tanto to his right of action against the defendant. As al- 
ready stated, it was not necessary to aver the insurance company’s 
interest in the suit, nor how it was acquired; nor to make any proof 
upon the averments unnecessarily made. The evidence offered, if 
inadmissible, could have done no harm. The instrument was, how- 
ever, properly admitted over the objection made to it. It was a 
transfer, as averred in the petition; that it contained other matters 
besides the transfer would not prevent its introduction to prove the 
transfer. 
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The fire which burned and damaged the plaintiff's cotton occurred 
on May 18, 1883, at Pittsburg, Texas. The plaintiff had on the 
defendant’s platform one hundred and eighty-seven bales on the day 
of the fire, thirty of which had been duly tagged, and of these seven 
had been put upon a car when the fire occurred. On the next day 
after the fire plaintiff’s agent drew up a statement in the form of a 
certificate, showing that the plaintiff at the time of the fire “had 
one hundred and eighty-seven bales of cotton marked and ready for 
shipment, and that thirty bales . . . were duly tagged, and 
that seven of these were loaded on car at the time of the fire, load- 
ing being delayed on account of freight train No. 43,” and also 
showing the number of bales destroyed, etc., and this paper was 
signed by the defendant’s station agent, C. C. Purdy. On the trial 
the plaintiff offered in evidence this statement or certificate, and it 
was objected to on the ground that it was hearsay. ‘The court over- 
ruled the objection. The defendant afterwards introduced the dep- 
osition of Purdy on all the points (except about loading being de- 
layed by freight train No. 43, a statement having no significance in 
the case) covered by the statement. In some respects the deposition 
agrees with the statement, and in others they disagree. Where they 
agree the statement could not injure the defendant. Where they 
disagree, the statement having been called to the attention of.the 
witness, it is admissible to contradict his deposition. Wharton’s 
Ev., sec. 558. 

On the trial, which resulted in a verdict and judgment for the 
plaintiff for the whole amount sued for, the testimony showed that 
the defendant had given no bill of lading for the cotton destroyed 
and damaged, and the defendant requested the court to charge the 
jury that defendant’s liability as a common carrier did not, for that 
reason, attach. There was a conflict in the evidence as to whether 
the plaintiff had done all required of him to complete the delivery 
of the cotton, and there was testimony introduced which tended to 
show that the bill of lading had not been signed before the fire, 
because Purdy was drinking and not properly attending to his busi- 
ness. The court refused the special charge, and in the general charge 
instructed the jury that the defendant was not liable as a common 
carrier, if the bill of lading was not signed, unless the plaintiff had 
done all required of him to entitle him to the bill of lading, and the 
delay in signing the bill was caused by Purdy’s negtigence. Giving 
this charge and refusing to give that requested by defendant were 
both assigned as error. 

At common law the liability as carrier commenced whenever the 
delivery to him for immediate transportation was completed. It is 
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contended by the appellant that although the delivery is completed 
the liability does not commence until the actual signing of the bill 
of lading. This contention is based exclusively upon article 283 of 
the Revised Statutes, which reads as follows: “ Where common car- 
riers receive goods for transportation into their warehouses or depots, 
they shall forward them in the order in which they are received, 
the first received to be first forwarded, without giving the prefer- 
ence to one over another, and in case they shall fail to do so, they 
shall be liable, absolutely, for all losses occurring while the goods 
remain, and for all damages occasioned or in any wise resulting 
from the delay: provided, that the trip or voyage shall be con- 
sidered as commenced from the time of signing the bill of. lading, 
and the liability of the common carrier shall attach, as at common 
law, from and after such signing.” 

The members of the court have not found it necessary to attempt 
to reconcile their different views of the meaning and purpose of the 
proviso in this article, as none of their views are consistent with the 
construction insisted upon by appellant’s counsel. Unless a bill of 
lading is demanded by the shipper none need be issued by the car- 
rier; if he accepts the goods and puts them upon their voyage ona 
verbal contract, why is he not liable as a common carrier? The 
statute has undoubtedly made the carrier liable as such after the 
bill of lading is signed, but it has not provided that such liability 
shall not attach until such signing. The court below did not err, 
therefore, in refusing to give the special charge requested by appel- 
lant. 

The appellant also complains of the charge as given, the substance 
of which is already stated, as to the circumstances that would insti- 
tute the liability as common carrier,‘on two grounds — first, that it 
does not inform the jury what would constitute a delivery and re- 
ception of the cotton as those words are used in the charge; and 
second, that the issue as to the negligence or inefficiency of defend- 
ant’s agent was not made in the pleadings. The court below made 
the defendant’s liability depend, not only on complete delivery of 
the cotton to it, but also upon the plaintiffs failure to get a bill of 
lading through the fault of defendant’s agent. This was requiring 
of the plaintiff more than the law authorized. He was entitled to 
recover, if the cotton was delivered, whether the defendant delayed 
the issue of the bill of lading or not. But the defendant cannot 
complain that the plaintiff has been compelled to surmount, in recov- 
ering, a difficulty not authorized by the law or presented in the 
pleadings. The charge requested by appellant, to cure the sup- 




















620 E. L. & R. R. Ry Co. v. Hart. [Tyler Term, 





Opinion of the court. 





posed defects in the main charge in the use of the words receive and 
deliver, was properly refused. That charge requested informed the 
jury that the defendant would not be liable as common carrier, if, 
“in order to make up a bill of lading for said cotton, it was neces- 
sary for defendant’s agent to number and count said cotton, and 
said agent had not fully performed that duty before the fire oc- 
curred, and something else remained to be done before the accept- 
ance of the cotton.” The numbering and counting the cotton, and 
the something remaining to be done before acceptance, might be 
postponed by the agent until after acceptance. The question was, 
had the defendant accepted the cotton -— not had all been done that 
ought to have preceded acceptance. If the defendant had taken con- 
trol of the cotton and put its agents to preparing it for shipment, it 
had accepted the cotton. The proof showed that at the time of the 
fire the entire one hundred and eighty-seven bales of cotton had 
been delivered upon the platform. Thirty bales had been tagged 
for shipment by the porter under an order from the station agent to 
tag and load the whole one hundred and eighty-seven bales, and 
seven bales had actually been loaded upon the car. The plaintiff's 
agent had put the cotton upon the platform by instruction of the 
station agent, and appears to have done all required of him. On 
this testimony, the charge of the court, while open to criticism, was 
sufficient, taken all together, to fairly enlighten the jury upon the 
issues submitted to them. They were told that the cotton had to 
be delivered, and that plaintiff must have done all required of him 
to entitle him toa bill of lading, to make the defendant liable for 
the cotton as carrier. Under the facts, what would entitle him toa 
bill of lading would be a complete delivery of the cotton. The bill 
is a receipt for the freight as weil as a contract tocarry. We are 
of opinion that the court did not err in the general charge in sub- 
mitting this issue or in refusing the special charge upon it requested 
by defendant. 

The seventh assignment of error brings in question the sufficiency 
of the proof of plaintiff’s ownership of the cotton destroyed and 
damaged to entitle him to maintain this suit. When the consignor 
and consignee are different persons, and the goods are in posses- 
sion of the carrier to be delivered to the consignee, prima facie the 
consignee is the owner. But where there is no written contract, and 
no agreement between the carrier and the consignor further than 
that the goods shall be shipped to a given point, and the consignor 
is shown to be the owner before shipment, there is nothing to show 
a change of ownership. Such is the case here. It does not appear 
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that plaintiff's agent ever named to defendant’s agent the Ashuelot 
Warp Company. The delivery of the cotton to the defendant was 
not a delivery to the Warp Company, and neither actually nor 
prima facie divested the plaintiff of his previous proved ownership. 
Hutchinson on Carriers, sec. 134. 

The appellant does not complain of the charge of the court in 
submitting to the jury the issue on its liability for having negligently 
set fire to the cotton as charged in the second count of the plaint- 
iff’s petition. Whether the evidence on this count is sufficient to 
support the verdict rendered cannot affect the result, as on the other 
count the verdict is amply sustained by the testimony, and in its 
submission no error was committed by the court. 

The judgment is therefore affirmed. 

AFFIRMED. 

[Opinion delivered October 30, 1885. ] 


Rosertson, on Morton ror Reneartna.— The appellant’s first as- 
signment. of error complained that the court below erred in overrul- 
ing a special exception to the plaintiff’s petition. In the petition it 
was averred that Hall sued for the use of the insurance company, 
to which it was averred he had transferred the cause of action sued 
on. The special exception was on the ground that the petition did 
not show that the cause of action was such as could lawfully be re- 
ceived by the insurance company. We hold that it was not neces- 
sary to show by averment or proof how the insurance company 
acquired its interest in the cause of action. That holding is ques- 
tioned on this motion upon the authority of McFadin v. MacGreal, 
25 Tex., 73, and Heard vw. Lockett, 20 Tex., 162. It was decided in 
Heard v. Lockett that the party for whose use a suit is brought 
may by amendment substitute his name for that of the record 
plaintiff. In McFadin v. MacGreal it was held that the defendant 
could not recover over against the record plaintiff, suing for the use 
of another, without citing him. For such purpose the nominal 
plaintiff is not before the court. We hold that, to entitle Hall to re- 
cover for the use of the insurance company, the averment and proof 
need not go further than to show a right of recovery in Hall, the 
record plaintiff; for this purpose the suit is not the suit of the insur- 
ance company. To show that this holding is sustained by the au- 
thorities, and is consistent with the opinion in McFadin v. MacGreal, 
it is only necessary to examine the cases cited in McFadin v. MacGreal. 

In Steele v. Phoenix Ins. Co., 3 Binney, 306, the suit did not ap- 
pear in the pleadings to be for the use of the assignee; still the 
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plaintiff, on proof that the cause of action had been assigned and 
on payment of costs, was allowed to testify as a witness. In 
McCallum v. Coxe, 1 Dallas, 150, the chief justice in the trial court 
said that the fact that the suit is not for the use of the record plaint- 
iff should be shown by a docket entry; and in the supreme court it 
was said that, in the case of Riegart v. Ellmaker, 6 S. & R., 45, it 
was held that it was not necessary that the equitable interest should 
appear on the record. In Dunn ~. Snell, 15 Mass., 481, the plead. 
ings did not disclose that the suit was by the plaintiff for the use 
of another; yet proof was heard to show the fact in order to defeat 
a defense based upon a release of the cause of action given by the 
record plaintiff. 

These cases establish that it is sufficient to aver and prove.a cause 
of action in the record plaintiff — for this purpose he is the real plaint- 
iff; but as the cause of action is owned by another, and the suit is 
for his use, he may control the litigation — for this purpose He is the 
real plaintiff. Such suits are generally brought upon causes of ac- 
tion not assignable at law. At law the right of action has not 
passed to the assignee — hence the suit is brought in the name of 
the assignor; but for the protection of the assignee the record may 
show that the suit is for his use, but it is sufficient if the pleading 
discloses in the assignor a good cause of action. The exception in 
this case was, therefore, properly overruled, and the motion for re- 
hearing is denied. 

REHEARING REFUSED. 

[Opinion delivered November 17, 1885. ] 





J. H. Gattacuer v. Jonn Repmonp. 
(Case No. 5390.) 


1, WILL — INTENTION — CONTRIBUTION.— A will provided that all the real and 
personal property of the testator should be primarily charged with the pay- 
ment of his debts, and then ‘‘to the devises and bequests and conditions 
hereinafter made and imposed agreeable to my said wishes and intentions.” 
It further provided, that ‘‘it is my wish and will that my children shall in- 
herit and receive as far as practicable and possible, whenever a partition 
and distribution of my estate may take place, as follows.” The testator 
then proceeded to bequeath to each of his three children defined tracts of 
land, and concluded as follows: ‘* And to have and to hold the said before- 
described property unto the said 8., H. and J., their heirs, etc., subject only 

to the terms, conditions and provisions of this my will and testament.” 

Pending the administration, the land devised to S, was sold to satisfy debts 
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of the estate, it being the only land it was practicable to sell. Subsequently 
S., claiming as one of the heirs, sold an undivided one-third interest in the 
land devised to J. Held: 

(1) That in equity, on a deficiency of assets, where all the real estate de- 
vised is charged by the will with the payment of debts, different devisees 
must contribute toward the payment of the debts in proportion to their 
respective interests, even though the debts constitute a special charge upon 
the interest of one of the devisees. (3 Johns. Chan., 158.) When one dev- 
isee discharges such a debt, he can call for contribution from the others, 

(2) If the devises under the will were absolute, unconditional and specific, 
the principle of contribution would apply. 

(3) It was evidently the intention of the testator to make no distinction 
between his three children in respect to the value of the property given 
them., The devises were not absolute, vesting the fee in the devisee upon 
the death of the testator, but were in the nature of suggestions as to the 
manner of partitioning the estate. 

(4) That the sale of the portion devised to 8. made the suggested partition 
impossible ; and the reasonable course, and the one more in accordance with 
the intention of the testator, would be to have an equal division of the re- 
maining lands instead of applying the doctrine of contribution. The intent , 
of the testator is the primary rule of construction. Paschal v, Acklin, 27 
Tex., 173. 

(5) Upon final partition 8S. would have an equal one-third interest in the 
remaining property of the estate, and her conveyance vested a one-third 
interest of the tract devised to J. in her vendee. 


2. PRACTICE.— All the parties at interest should be brought before the court, 
and upon full hearing a partition decreed according to the principles of 
equity. 


Apprat from Nueces. Tried below before the Hon. John C. 
Russell. 

This suit was filed September 30, 1882, in the district court of Nueces 
county, by John Redmond against John Gallagher, for trespass to 
try title to an undivided one-third interest in nineteen thousand five 
hundred and fifty-eight and one-half acres of land known as “ Casa 
Blanca,” originally granted to Juan Jose de la Garza Montemayor 
and his three sons. On the 16th of March, 1883, defendant filed a 
plea in abatement under oath. At the same time defendant also 
filed general and special demurrers and exceptions to plaintiff's peti- 
tion. April 22, 1883, plaintiff filed exceptions to plea in abatement 
and a demurrer to defendant’s original answer; which plea in abate- 
ment was overruled except that Sarah de Luna should be made a 
party to this suit. All of plaintiff's exceptions to demurrer and 
answer. were sustained. April 3d, defendant filed his first supple- 
mental answer and plea in estoppel, to which plaintiff filed a demur- 
rer, Which was sustained. December 14, 1883, defendant filed first 
amended original answer, to which plaintiff again filed exceptions 
and demurrers, and Sarah Redmond de Luna filed her answer the 
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same day, December 20, 1883, to which answer defendant excepted 
and demurred by way of replication December 31, 1883. January 
2, 1884, Sarah Redmond de Luna and plaintiff filed exceptions to 
defendant’s replication, all of which exceptions of plaintiff were 
sustained, except as to the general denial of defendant, and the 
cause proceeded to trial. A jury being waived, judgment was ren- 
dered by the court in favor of plaintiffs for all the land, and judg- 
ment in favor of defendant against his warrantors. 

The case turned on the construction of the will of Henry Red- 
mond, deceased. 


Stayton & Kleberg, for appellant, on partition, cited: Story’s 
Equity Pl., §§ 72, 76, 171, and notes. 

On the question of title and contribution, they cited: 2 Perry on 
Trusts, pp. 110, 111, § 566 and note 1; Livingston v. Livingston, 3 
Johns. Ch., 149; 1 Story’s Equity Jur., §§ 486-7, 503, 505, 565-7; 
2 Redf. on Wills, § 264 and note 68; also § 287; Fenly v. Johnson, 
21 Md., 117. 


McCampbell & Givens, for appellee, cited: 1 Story, Eq. Jur., sees. 
90, 92,503; 1 Lead. Cas. in Eq. (83d Am. ed.), Hare & Wallace, notes, 
p. 647; 2 id., 495; Livingston v. Newkirk, 3 Johns. Ch., 312, 319; 
id., 158; Hays v. Jackson, 6 Mass., 149, 151; McCampbell v. Me- 
Campbell, 5 Mon., 92, 102; Gwin v. Kelley, 2 Bin., 292; Burke v. 
Weilder, 1 McCord (Ch.), 524; Hooper v. Royster, 1 Mumf., 119; 
Henderson v. Greene, 34 la., 437; 2 Smith’s Ch. Prac., p. 326 and 
note A; 2 Jarman on Wills, p. 587; Aldrich v. Cooper, 2 Lead. Cas. 
in Eq., 208, 250. 


Warts, J. Com. App.— By the terms of the will of Henry Red- 
mond, deceased, all his real and personal property is primarily 
charged with the payment of his debts; and then, in his own lan- 
guage, “to the devises and bequests and conditions hereinafter 
made and imposed agreeably to my said wishes and intentions.” 
And in the eighth item of the will, the testator provides that “It is 
my wish and will that my children shall inherit and receive as far 
as practicable and possible, whenever a partition and distribution of 
my estate may take place, as follows, to wit.” The testator then 
proceeds to bequeath to each of his three children defined tracts of 
land, and concludes in the following language: “ And to have and 
to hold the said before-described property and premises unto the 
said Sarah, Henry and John, their heirs and assigns, forever, subject 
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only to the terms, conditions and provisions of this my will and 
testament.” 

Now pending the administration of the estate, application was 
made to the court for an order to sell land for the payment of debts, 
and it was therein represented that the tract of land known as 
“San Antonio de Agua Dulce,” the same devised to Sarah, was the 
only land belonging to the estate that had any market value, or 
that it was practicable to sell. Upon that application the order of 
sale was granted and the sale made. Subsequently Sarah, claiming 
as one of the heirs, conveyed to appellant a one-third undivided in- 
terest in and to the land in controversy, the same designated as a 
devise to John in the will. 

In construing the will with respect to the character of the devises 
made in item eighth, the court held that they were specific devises, 
in which the devisees each took a fee-simple title upon the testator’s 
death, and which could only be divested by each for the payment 
of debts. And that as the lands devised to Sarah had been sold 
for the purpose of paying the debts of the estate, her only remedy 
was against the other heirs for contribution, and that therefore 
appellant acquired no right in the land, as against the appellees, by 
reason of the conveyance of Sarah and her husband. 

It is a well settled principle in equity, that, on a deficiency of 
assets, different devisees, when all the real estate devised is charged 
by the. will with the payment of debts, must contribute toward the 
payment of the debts in proportion to their respective interests, 
even though the debts constitute a special charge upon the interest 
of one of the devisees. Livingston v. Livingston, 3 Johns. Ch., 158. 

There can be no doubt but that, when one of the devisees has dis- 
charged such a debt, be could maintain an action against the other 
devisees for a contribution. 

However, that is not the question that arises in the case before us. 
For if it should be conceded that the devises made by the will 
under consideration were absolute, unconditional specific devisees, 
then upon the death of the testator each devisee would have been 
vested with the fee of his particular land. And then the principle 
of contribution would apply. 

All the real and personal estate of the testator is by the will 
primarily charged with the debts; then “to the devises and bequests 
and conditions” thereinafter made. 

From a consideration of all the provisions of the will, in connec- 
tion with the inventory of the estate returned soon after the same 
was probated, it is manifest that the testator did not intend to make 
VoL, LXIV — 40 
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any distinction between his three children in respect to the value of 
the property he gave them respectively. And it seems that in mak. 
ing the particular devises, that he had in view an equal distribution 
of his property between his three children. It will be observed that 
these are not absolute or unconditional devises, which vested the 
fee in the devisees upon the death of the testator; but more in 
the nature of a suggestion as to how his estate is to be partitioned, 
and as to what particular shares shall be allotted to his children re. 
spectively; and that partition was to be made as far “as practi- 
cable.” Besides, they were to have and hold the same “subject 
only to the terms, conditions and provisions of this my will.” 

Now before the time had arrived for a partition of the estate, the 
entire tract of land designated for Sarah had been sold for the pay- 
ment of the debts of the testator, which he had made a charge upon 
all of his lands. 

Unless the intention of the testator, to make an equal distribution 
of his property amongst his children, is ignored, it requires neither 
reason nor authority to demonstrate that this action of the admin- 
istrator and county court had rendered the suggested partition im- 
practicable. 

No such intention is apparent upon the part of the testator as 
that, if one of these devises should be consumed by his debts, that 
nevertheless the partition should be made as suggested, as between 
the other devisees, who had not been thus stripped by the action of 
the administrator and probate court. 

It seems to us that the more reasonable construction, and one 
more in accord with the intention of the testator, is that, under such 
circumstances, the suggested partition must be regarded as wholly 
inappropriate, and that instead of the doctrine of contribution 
being applicable, an equal partition of the remaining lands would be 
made between his three children. 

To ascertain and follow the intention of the testator is the pri- 
mary rule in the construction of wills. Paschal v. Acklin, 27 Tex, 
193; Howze v. Howze, 19 Tex., 554; Orr v. O’Brien, 55 Tex., 158. 

According to the view entertained of the construction to be 
placed upon the will, as stated above, Sarah would, upon final par 
tition, have an equal one-third interest in the property of the estate. 
And to the extent of that interest in the particular tract of land in 
controversy, her conveyance would vest the same in appellant; and 
her subsequent release to the administrator would not defeat the 
appellant in the assertion of his rights. Rutherford v. Stamper, 60 
Tex., 447. 
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In order to determine the entire matter in the one litigation, all 
the parties at interest should be brought before the court, and upon 
fall hearing a partition should be decreed, according to the princi- 
ples of equity. 

In our opinion the court erred in sustaining the exception to the 
appellant’s answer. As to the plea in abatement, under the facts 
and circumstances of the case, we are of the opinion that it was not 
well taken. To secure the remedy sought by the answer, it devolved 
upon appellant to bring all the parties at interest before the court. 

Our conclusion is that the judgment ought to be reversed and the 
cause be remanded. 

REVERSED AND REMANDED. 


[Opinion approved June 19, 1885, Justice Srayron not sitting. |* 





Wma. Crorr v. P. A. Peck. 
(Case No. 1906.) 


1. PERFORMANCE — Equity — INTENTION.— Plaintiff alleged that he was the 
owner of the naked legal title to a tract of land; that at the request of the 
equitable owner he sold the land, paid the proceeds to the latter, and gave a 
warranty of title; that the equitable owner then executed to him a bond, in 
which he agreed that in case a judgment was rendered against the vendor 
on the warranty, he would pay him the amount of the judgment with all 
costs, etc. That the title to a portion of the land failed, and the vendor be- 
came liable on his warranty for $2,500; that suit was threatened, and he 
compromised by paying $1,200, and obtained a release from further liability. 
The vendor then sued the equitable owner on his bond for the $1,200. 
Held: 

(1) That under the common law the defendant was liable only in the event 
a judgment for the amount sued for was rendered against him on his war- 
ranty. 

(2) That under the system of this state, if the plaintiff stated a case en- 
titling him to equitable relief, a demurrer was improperly sustained. 

(8) Equity will extend relief even if the party seeking it has not strictly 
complied with the terms of the contract, when such non-compliance does 
not affect the essence of the agreement, and does no violence to the clear in- 
tention of the parties, nor shows gross negligence in the complainant. 

(4) That all the important stipulations of the bond on the part of the 
vendor were performed; the purchase money, the consideration, was paid 
to defendant, and he was relieved from liability on the warranty upon more 
favorable terms than the requirements of the bond would have brought 
about. The fact that the minor requirement as to the manner of perform- 
ance was not carried out affords no defense in equity. 








* The record in this cause could not be procured in time for the case to appear 
with the cases of the Austin Term, 1885. 
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Apprat from Navarro. Tried below before the Hon. L. D. Brad- 
ley. 

Wm. Croft, holding the naked legal title to two tracts of land in 
Navarro county, at the instance and request of P. A. Peck, the 
beneficiary, conveyed the same by warranty deed to William and 
Mitchell Gray on the 8th day of November, 1867, and the proceeds 
of the sale, $1,000, were turned over to Peck on the 13th Novem. 
ber, 1867. At the time Peck received the money, he, for the purpose 
of indemnifying Croft against loss on account of his covenant of 
warranty in the deed to Wm. and Mitchell Gray, executed and 
delivered to Croft his written obligation, as follows: 

“Tae Srate or Texas, County of Navarro: 

“Know all men by these presents, that I, P. A. Peck, of said 
county and state, am held and firmly bound to Wm. Croft, of said 
state and county, in the sum of $2,500, for the payment of which, 
to be made to said Croft, his heirs or assigns, I hereby bind myself, 
my heirs, executors and administrators, firmly by these presents, 
Signed with my hand, and scrolls for seals, this 13th day of Novem- 
ber, A. D. 1867. 

“The conditions of the above are such that, whereas, said Wm. 
Croft did on the 8th day of November, 1867, sell six hundred and 
forty acres of land, known as the Morris Webb survey, or Hick- 
man place, in Navarro county, and two hundred and fifty-three 
acres of land adjoining or cornering with said survey, to Wm. and 
Mitchell Gray, of Anderson county, for $1,000, giving them a gen- 
eral warranty deed therefor, day and date last above written; which 
deed is hereby referred to for a full description of the land con- 
veyed, and consideration therefor; and whereas, said Croft has this 
day paid over and appropriated the proceeds of said lands to me, 
and for my use and benefit, the receipt of which is hereby acknowl- 
edged: 

“Now, if any judgment should ever be rendered against said 
Croft, his heirs or legal representatives, upon his warranty in said 
deed, and I, or my heirs or legal representatives, should, within 
three months from, the date of said judgment so rendered upon said 
warranty, pay said Wm. Croft, his heirs or assigns, the full amount 
of the same and all costs of suit, and expenses incurred therein, 
then this obligation to be null and void, otherwise to remain in full 
force and effect. P. A. Prox. 

* Attest: S. H. Kerr.” 

On the 27th day of November, 1884, suit was instituted by Rolla 
Polk against Gray and others for five hundred and ninety acres of 
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the land described, and on the 22d day of August, 1885, recovered 
the land by judgment of the district court of Navarro county, oust- 
ing Gray and others, who were in possession, claiming under Croft’s 
deed. To avoid a suit by Gray on the warranty, Croft compro- 
mised by paying $1,200, saving several hundred dollars by the trans- 
action. He notified Peck that he had paid the $1,200 on his 
warranty, and demanded that he make him whole by refunding that 
amount te him. Peck refused, and thereupon Croft instituted this 
suit for recovery of the amount paid out by him, more than three 
months having elapsed. Peck interposed a general demurrer, which 
was sustained and the cause dismissed by the court. 


Frost, Barry & Lee, for appellant, cited: Burris v. Wideman, 6 
Tex., 231; Canal Co. v. Hill, 15 Wall., 94. 


Beale & Autry, for appellee. 


Wire, Curer Justice.— The petition, to which a general demur- 
rer was sustained below, alleged that Croft held the naked legal 
title to a tract of land, and at the request of Peck, the equitable 
owner, sold the same, and paid over to the use and benefit of the lat- 
ter the proceeds of the sale. That Croft having warranted the title, 
Peck, the beneficiary of the sale, executed to him a bond, in which 
he agreed that, in case any judgment should be rendered against 
Croft upon the warranty, he would pay Croft the full amount of 
such judgment within three months after its date, together with all 
costs of suit and expenses incurred therein. 

It was further alleged that suit was commenced and a recovery 
had against the vendees of Croft fora large portion of the land 
conveyed by his warranty deed; that the title conveyed and war- 
ranted by Croft had failed to that portion, and he was liable to pay 
to said vendees the amount of the purchase money paid for it, to- 
gether with interest, in all about $2,500. 

That said vendees were threatening suit for this amount; that 
they could have prosecuted it successfully, and that Peck would, in 
case of such suit, have been compelled to pay the amount above 
stated. 

That, in order to save himself and Peck the payment of such a 
large sum, which would have been the actual measure of damages 
in case of suit, besides the expenses of litigation, Croft paid to his 
vendees the sum of $1,200, and secured a release from all further 
liability on the warranty, and thereby saved to himself and Peck 
more than $1,300. That Croft notified Peck of this settlement, and 
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demanded of him payment of the $1,200, according to the terms of 
the bond, which having been refused, this suit was commenced for 
the recovery of that amount. 

It appears from the brief of appellee’s counsel that the general 
demurrer was sustained to the petition because it showed that the 
defendant below was liable for the amount sued for only in the 
event that a judgment for that amount should be rendered against 
Croft upon his broken warranty. 

In a suit at common law, where the distinction between law and 
equity is maintained and observed, this rule would doubtless be cor- 
rect; but in our state, where no such distinction is allowed, a plaint- 
iff may recover when he shows himself entitled to relief, either at 
law or in equity. Neil v. Keese, 5 Tex., 23; Wright v. Thompson, 
14 Tex., 561; Scarborough v. Arrant, 25 Tex., 129. 

If, therefore, the plaintiff below made out in his petition a state 
of case which would have entitled him to a decree in his favor, ac- 
cording to the principles of equity, the demurrer was improperly 
sustained. 

He alleged the existence of a contract between himself and the 
defendant, in which the latter, in consideration that he had received 
the benefit of the purchase money of a tract of land sold by the 
plaintiff, agreed to hold the plaintiff harmless against any loss he 
might incur by reason of a failure in the title to the land which 
he had conveyed with covenants of warranty; the indemnity to be 
furnished within a specified period of time. 

This was the substance of the contract. The balance referred 
only to the means by which the amount of the plaintiff's loss was 
to be ascertained and established. 

Whilst the common law would exact a compliance with the formal 
provisions of the instrument, equity looks only to the substance of 
the contract, and grants relief accordingly as this has been com- 
plied with by the parties. 

A court of chancery “will extend relief to the party who seeks 
it, even if there has not been a strict legal compliance with the 
terms of the contract, when such non-compliance does not affect 
the essence of the agreement, and does no violence to the manifest 
intention of the parties, nor show gross negligence in the comp lain- 
ant.” Shaw v. Livermore, 2 Greene (Ia.), 338; 2 Story’s Eq. Jur., 
§ 771. 

It will grant relief where the plaintiff, by reason of some extrin- 
sic circumstance, or even by his own default, has not performed, and 
cannot perform, all the conditions necessary to be performed by 
him in order that an action at law might be maintained; provided 
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these conditions are not of the essence of the contract. 3 Pom. 
Eq., § 1297; McCorkle v. Brown, 9 S. & M., 167; Scarborough »v. 
Arrant, 25 Tex., 129. 

In this case the only condition stated in the bond as precedent to 
Croft’s right to recover, and which had not been fulfilled, was the 
entry of a judgment against him for the sum for which he was 
liable by reason of the failure of his title to the land. Had that 
been done, the plaintiff’s right to a recovery would have been com- 
plete. The performance of this condition had been prevented by an 
act of Croft which resulted in saving Peck a large amount of 
money which he would have been compelled to pay had judg- 
ment been entered against Croft as stipulated in the agreement. 
The land had been recovered from his vendees in a regular action 
at law. The title conveyed by him had failed, and he was liable to 
a judgment for the value of the land and interest in a suit by his 
vendees. The payment of the money for which he obtained a re- 
lease and satisfaction of the warranty for himself and Peck was 
something which he could have been forced to do, had he abided 
the event of a suit upon the warranty. Not only so, but he would 
have been forced to pay more than double that amount, and could 
have recovered from Peck more than twice as much as is claimed 
in this suit. All the important stipulations of the bond which 
could be complied with on the part of Croft had been performed. 
All the objects of the contract beneficial to Peck had been attained. 
He had received the purchase money of the land, which was the 
consideration moving him to enter into the agreement. He had 
been removed from all danger of any suit upon the warranty, and 
this upon more favorable terms than the requirements of the bond 
would have brought about. After all these essentials of the con- 
tract had been fully performed by the plaintiff, to say that he shall 
not enforce it against the defendant, because some minor require- 
ment as to the manner in which they should be performed has not 
been literally carried out, although a result more favorable to the 
defendant than if the requirement had been fulfilled has been at- 
tained, is to disregard the well established principles of equity to 
which we have alluded, and do an injustice, which it is the end and 
aim of those principles to avert and avoid. We think the court 
erred in sustaining the demurrer, and for this error the judgment 
will be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 20, 1885. | 





* 


632 I. & G. N. R’y Co. v. McCarrny. [Tyler Term, 





Statement of the case. 





I. & G. N. R’y Co. v. Kare McCarruy. 


(Case No. 1706.) 


—— 


64 632 . , : : 
75 53 NEGLIGENCE.— Though a railway company must furnish proper machinery, 


“64 632) tools and implements to those who perform service for it in operating its 
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road, it is not regarded by the law as an insurer that no injury will result to 
its employees in their use, but will generally be liable only if injury results 
when it has failed to exercise reasonable care in their selection. If the imple- 
ment or machine be one, the danger from using which is apparent, and which 
does not result from any latent defect, the machine itself being in general 
use, easy to understand, and requiring but little skill or practice to operate 
it, one injured in operating it will not be heard to complain that he was not 
informed of its construction or the danger of using it. 

2. Same.— If a railway company furnishes a machine or implement to an em- 
ployee, the defects of which and the dangers resulting from its use being 
apparent, and leaves it to the option of such employee whether he will use 
it or not, and injury results to him from its use, the company will not be 
liable. 

3. SAME — CONTRIBUTORY NEGLIGENCE — Fact CAsE.— See opinion for facts 
under which it was held that a road master who, while operating a new 
velocipede car, was run over and killed by a railway train, was guilty of 
contributory negligence. 


ArprreaL from Smith. Tried below before the Hon. Felix J. 
McCord. 

The appellee filed her original petition in the district court of Smith 
county, September 7, 1880, against appellant, alleging that appel- 
lant, by its servants, on December 16, 1879, negligently and care- 
lessly, and wilfully and by gross negligence and carelessness, caused 
the death of Charles McCarthy, husband of appellee, without fault 
of his; that appellant gave to deceased, who was then and there the 
employee and servant of appellant, holding the position of road 
master, a new velocipede hand-car to use; that the car was a new, 
complicated and dangerous machine, and it greatly increased the 
peril of deceased in the performance of his duties; that the car had 
defects which could not be known by the use of ordinary diligence 
and care on the part of deceased, but could be or ought to have 
been known by appellant, by the use of ordinary care and diligence 
on its part; that while riding this car and performing his duty, the 
servants of appellant in charge of a train of cars run over and 
killed deceased; that said servants were guilty of negligence in 
handling said train, and after they saw deceased could have stopped 
the train and averted the death of deceased: that the death was 
caused by the negligence and gross carelessness of appellant, and 
lays her damages at $50,000. Appellee, on 27th February, 1883, 
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filed her trial amendment, averring special grounds for actual dam- 
ages, and lays her actual damages at $20,000, and abandons at the 
trial all claim to exemplary damages. Appellant filed its first 
original amended answer March 3, 1881, which demurs generally and 
specially, a general denial is interposed, and answers that deceased 
was road master on defendant’s railroad, an intelligent man, and had 
charge and knowledge of the road where he lost his life; that he 
was actually killed, if at all, by train No. 9, of appellant, in charge 
of its servants, and if any negligence existed it was the negligence 
of the fellow-servants of deceased, and not that of appellant, and 
appellee could not recover therefor; that deceased was himself guilty 
of contributory negligence; that being warned of the danger of the 
approaching train, No. 9, yet he took the volocipede hand-car a¢ 
his option, which was simple, easily understood by him, and open to 
be seen, without defect, and rode into a deep cut which had a sharp 
curve and was down grade for the train approaching, and, witha full 
knowledge of the track and the approaching train, by his negligence 
met the train and it ran over him in the aforesaid deep cut, and by 
these acts he was guilty of negligence’ and brought about his own 
death. Also that deceased was subject to vertigo or fits, and became 
overheated and fell off of his hand-car and was either unconscious 
or dead and lying on the track of appellant when run over, and this 
was negligence on the part of deceased. Exceptions were filed to 
appellee’s trial amendment on 27th February, 1883. On 22d Septem- 
ber, 1881, a trial was bad and verdict and judgment for appellee for 
$10,000 actual damages, and on motion the same were set aside and 
new trial awarded. On March 3, 1883, a second trial was had and 
verdict and judgment for appellee for $7,650, and on motion same 
set aside and new trial awarded. And on 29th day of August, 1884, 
a third trial was had and resulted in a verdict and judgment for ap- 
pellee of $6,000. From that judgment this appeal was taken. 

The court charged in effect that if the defendant company, by its 
negligence in furnishing McCarthy a dangerous machine, caused 
his death, then the company would be liable even though the negli- 
gence of another employee helped to cause the death. 

On the trial appellant asked the following charge which was re- 
fused: 

“It is alleged that the velocipede hand-car which was given the 
deceased, Charles McCarthy, by defendant to use was a new, unsafe 
machine, and had latent defects which were known or might have 
been known with reasonable diligence by defendant, but which were 
not known, and could not, by the use of ordinary care, have been 
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ascertained by deceased; and by reason of the said defective veloci- 
pede hand-car, the said deceased was thrown from said car and lost 
his life by a passing train of defendant running over him; you will 
look to all the evidence and ascertain, first, if the deceased lost his 
H | life by reason of defects in the velocipede hand-car. You will then 
i | inquire what such defects were, and if the defects, if any exist, 
were latent, such as were known or might have been known by de- 
fendant by the use of ordinary diligence, and if the same were 
unknown by deceased, and could not be known by him with ordi- 
nary care; and if said machine was given to deceased by the mas- 
ter to use without explanation, and he was required to use the same 
on defendant’s road, the defendant would be liable to the plaintiff 
for such actual damages as she has sustained under the instructions 
herein given. 

“ But if you should find from the evidence before you that the 
deceased, who it is admitted was road master of defendant, was not 
injured by the velocipede hand-car zése/7, but by something else; or 
that said machine did not have latent and concealed defects that 
rendered it unsafe; or that deceased was not required to use said 
machine, but used it at his option; or that deceased contributed by 
his own carelessness and negligence to bring about the result that 
occurred, you will return a verdict for defendant. 

“And to enable you to find the truth of this issue of contributory 
i negligence, you may look to the age, experience, intelligence and 
| service of deceased as a railroad man, also to the duties of deceased, 
if the same led him to know the track, curves, cuts, embank- 
ments, bridges and crossings on said railroad at and near where the 
accident occurred, as well as the schedule of all trains on said part 
) of the road; also to the declarations of deceased just before the 
) accident, touching his meeting train No. 9, then approaching him; 
and from al! these facts, and such others as may exist, you will con- 
u sider if an ordinarily prudent man would have run said velocipede 
hand-car under the circumstances toward said train until the same 
was met; and if you find that an ordinarily prudent man would not 
} have placed himself on said velocipede hand-car at the place and 
time where the accident occurred, then it was contributory negli- 
gence in deceased todo so. And if you believe, from all the evi- 
H| dence, that deceased was not in fact injured by the velocipede; that 
ti it did not possess latent defects; that deceased used said machine 
| at his own option, or that deceased was not free from fault, but con- 
tributed, by his own negligence, to produce the result that did occur, 
then the plaintiff cannot recover, and you will find for the defendant.” 
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W. S. Herndon, for appellant, for error in refusing the charge set 
forth in the statement of the case, cited: Railroad Co. v. McNamara, 
59 Tex., 255; Railroad Co. v. Lempe, id., 19; Railroad Co. v. Clem- 
mons, 55 Tex., 88; id., 110; Railroad Co. v. Dyde, 11 Am. & Eng. 
R. R. Cases, 188; Railroad Co. v. Walsh, 2 Am. & Eng. R. R. Cases, 
144; Railroad Co. v. Oram, 49 Tex., 341; Railroad Co. v. Fowler, 
56 Tex., 452; Tex. L. Rev., vol. 4, p. 57; vol. 5, Am. & Eng. R. R. 
Cases, note on p. 504; id., p. 508; 4 Am. & Eng. R. R. Cases, 
p. 638; id., p. 651. 

On contributory negligence, he cited: American Law Register, 
Feb., 1883, p. 126, with full brief of cases cited; Railroad Co. »v. 
Pecay, Am. & Eng. R. R. Cases, vol. 11, part 2, p. 260; 8. C., Ohio, 
Jan., 1883, Railway Co. v. Depew, Weekly Cincinnati Law Review, 
p. 329; Railway Co. v. Smith, 52 Tex., 179; 54 Tex., 615; 57 
Tex., 75. 


Horace Chilton, for appellee, that the court’s charge was correct, 
cited: Shearm. & Redf. on Negligence, § 89; Thomp. on Negligence, 
vol. 2, p. 981; Pierce on Railroads, p. 379; Grand Trunk R’y ». 
Cummings, 106 U. S., 700; Stetler v. Chicago R. R., 46 Wis., 497 
(29 Am., 102); Cayzer v. Taylor, 10 Gray, 274. 


Warts, J. Com. Arp.— There are but two questions presented by 
the record which require consideration. One, and the principal 
ground upon which appellee’s right to a recovery was based, was 
that the company had been negligent in furnishing to McCarthy a 
dangerous and defective machine to be used by him in the discharge 
of his duty as road master, the defects and dangers of which were 
known to the company, or ought to have been known by the exer- 
cise of due diligence, but were not known to McCarthy, nor could 
have been known by the exercise of reasonable care on his part. 

With reference to the duty of the employer in furnishing instru- 
mentalities to be used by the employee, the authorities all agree 
that the former is bound to exercise reasonable care in the choice or 
selection of such instrumentalities, and as between them the former 
is not an insurer. If reasonable care has been exercised in making 
the selection, the employer will not be held liable for a mistake in 
judgment. Wood on Master & Servant, secs. 344 and 345; Thomp- 
son on Negligence, vol. 2, pp. 270, 272; Pierce on Railroads, 370. 

These general rules may be subject to certain exceptions, but 
they need not be noticed in this connection. 

It appears that the velocipede hand-car was then a new ma- 
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chine, which had been in use elsewhere, but was then being intro- 
duced on railroads in this state, and the one furnished McCarthy 
seems to have been the first used upon appellant’s line. And 
while one or two of the witnesses used loose and unguarded ex- 
pressions about defects in the construction of the machine, still it 
sufficiently appears that they did not mean to convey the idea that 
these were defects that could not be readily seen in its construction, 
but that the danger from its use arose from the nature and character 
of the machine, and not from any latent defect in the material of 
which or the manner in which it was made. It appears that no 
improvement has since been made in the construction of the car, 
and that it is now in general use upon railroads. 

Nor is the position maintainable that it is a complicated machine 
and hard to understand. Considering the testimony in connection 
with the cuts sent up with the record, it clearly appears to be very 
simple in construction, requiring little practice and more care in 
learning to operate it. 

And it may be assumed from the record that all the dangers at- 
tending the use of the machine were open and patent, and could be 
as easily seen by McCarthy as the company. Such being the case, 
he could not be heard to complain that he was not informed y mat- 
ters open and to be seen alike by all. H. & T. C. R’y Co. ». 
Conrad, decided at this term; G., H. & S. A. R’y Co. »v. han 59 
Tex., 10; G., H. & S. A. R’y Co. v. Lempe,\59 Tex., 19 

Aside from thzt view of the case, it appears that it was optional 
with McCarthy whether he used the car or not. The only evidence 
upon that issue was this statement of the witness Herrin, who, in 
speaking of the car, said: “The I. & G. N. R. R. Co. received it, 
and it was put together here at Palestine, and was sent to McCarthy 
at Jacksonville to be used by him at his option.” It should be re- 
membered that McCarthy at the time occupied the important posi- 
tion of road master or supervisor, having charge of the road-bed, etc., 
from Palestine to Longview. He was not a common laborer whose 
duty was confined to a particular shop, point or section, working 
under the immediate eye and control of some boss. On the con- 
trary, his duties extended along a considerable portion of the line, 
and appear to have been of very considerable importance both in 
their nature and extent, including some supervision and control of 
all section bosses and hands on that part of the line. 

Now there is no fact or circumstance shown by the record which 
tends in the slightest degree to militate against the truth of the state- 
ment made by Herrin, that it was optional with McCarthy whether 
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he did or not use the car. And there is nothinggin the circumstances 
indicating that his position and the important of his duties did 
not entitle him to the exercise of some discretion in reference to the 
mode by which he would travel along the line in the discharge of 
such duties. 

The court correctly charged the jury that if it was optional with 
McCarthy whether he used the car or not, that then the company 
would not be liable. 

Toarriveat the verdict returned under that charge, the jury ignored 
and arbitrarily disregarded the uncontradicted statements of an un- 
impeached witness, who testified by deposition, and against whose 
veracity not even « suspicion is raised by the record. Obviously 
the finding in that particular was against the evidence. 

In the next place it is claimed by appellant that the finding on 
the issue of contributory negligence is not supported by but is 
against the evidence. There can be no question but that if McCar- 
thy materially contributed to his death by his own negligence, then 
no recovery can be had against appellant in this case. In this con- 
nection it should be remarked that certain facts relating to that issue 
are fully established by the evidence. From the other evidence in 
the record, and the position occupied by McCarthy, it may be 
answered that he was well acquainted with the road-bed, embank- 
ments, cuts, curves and grades on that part of the line between Pal- 
estine and Longview. It was his duty to inspect the road-bed, and 
see that it was kept in good condition. And in the discharge of that 
duty it seems that he very frequently passed over that portion of 
the line. The evidence also shows that the schedule time of the 
various trains was known to him, and that before he left Troupe on 
his tour of inspection, which terminated in his death, he was informed 
that freight train number nine (9) was then pulling out from Over- 
ton and was coming in the direction of Troupe, and it appears that 
there was no telegraph office between these stations. 

Thus, being fully informed as to the condition of the road-bed, 
embankments, cuts and curves, and also that the train was then en 
route between the two stations, the undisputed, and it seems the in- 
disputable, fact exists, that under these circumstances he voluntarily 
rode into a cut, where, if the approaching train, if near, would be 
running on a down grade, and, on account of a curve, those oper- 
ating the train could not be expected to see him in time to check or 
stop the train so as to avoid inflicting injury upon him. It does 
not appear that those operating the train had any reason whatever 
to expect that McCarthy would then be upon that portion of the 
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line, under such circumstances as exposed him to extraordinary peril, 
They were, it seems, ignorant of his approach upon the velocipede 
hand-car, which weighed about one hundred pounds, while he knew 
that they were coming, propelled by a ponderous engine weighing 
many tons, and, when toiling at the head of a long freight train, not 
always subject to prompt control. 

While he was not a trespasser upon the track, still he was there 
under such circumstances that a prudential regard for his personal 
safety would have suggested the exercise upon his part of a degree 
of care or prudence commensurate with the risk then being in- 
curred. 

There is not one single circumstance developed by the record 
that in the remotest degree tends to break the force of the over- 
whelming and inevitable conclusion that McCarthy, in going into 
the cut at the time and under the circumstances, was guilty of 
culpable negligence, which, if not the main cause, certainly contrib- 
uted directly to his death. 

Hence as to this issue the verdict is clearly wrong; not only not 
sustained by but against the evidence. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion adopted December 18, 1884.] * 





W. W. Warreneap, Apw’r, v. Fisner, Garrrry & Hoey. 
(Case No. 1892.) 


1, Lien — Priority — FoRECLO: URE.— A vendor took in part payment of the 
purchase money for a tract of land, two notes, due one and two years from 
date, and the deed retained an express lien for their payment. The note 
first due was transferred with the parol agreement that it should be paid 
fully before the second note, which was retained by the vendor. The as- 
signee foreclosed the lien and bought in the land; the vendor afterwards 
foreclosed the lien held by virtue of the second note and also bought in the 
land. Held: 

(1) That it has been decided in some states that the note first due would 
have priority of lien, but not so in Texas. Paris Ex. Bank v. Beard, 49 Tex., 
863. 





* Neither the record nor opinion in this case was procured by the reporter until 
December, 1885. 
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(2) That the legal title remained in the vendor, as between himself and 
the vendee. 

(3) That the assignee of the note held a lien upon the land, and not a lien 
merely on the interest held by the vendee. The vendor impliedly contracted 
that whatever title he or his vendee had to the land, in default of payment 
of the note transferred, should be subjected to the payment of the trans- 
ferred debt. 

(4) That the position was in effect that of a person holding a mortgage to 
secure two notes given to him for land, who transfers one of them. It is 
well settled that without any agreement to that effect the transferee is en- 
titled to be paid out of the proceeds of the mortgaged property, in preference 
to the mortgagee holding the other note. (See cases cited in the opinion.) 

(5) That the assignment, even without the parol agreement as to priority 
of lien, would preclude the idea that the assignee was to be secured only in 
the event the land sold for enough to pay both notes. 

(6) That a foreclosure and sale of the land by the assignee, in a suit in 
which the vendor was or was not a party, would pass the superior title to 
the land. 

(7) That it was a question whether the vendor was entitled to any relief 
without making a tender of the sum due on the transferred note. 

(8) That the right to possess the land without accounting for its rents and 
profits passed to the vendee by the deed, and remained in him until the fore- 
closure sale by the assignee of the note. The second foreclosure on the sec- 
ond note by the vendor did not divest the assignee of the first note of any 
right. 

(9) That one who redeems after foreclosure sale must pay the full amount 
of the mortgage debt, even though the land on foreclosure sale sold for a 
less amcunt. (See cases cited in opinion.) The money will be subject to 
distribution between the mortgagee and the purchaser, in equitable propor- 
tion, so as to reimburse the latter his purchase money and pay the former 
the balance of his debt. (Following United States v. Powell, 14 Wall., 493.) 
The fact that the foreclosing assignee was the purchaser, and credited the 
amount cf his bid on the note, will not alter the rule. 

(10) That the assignee of the note was entitled to occupy the land without 
liability for rents until the vendor acquired the right to possession by pur- 
chase under foreclosure, having redeemed from the foreclosure made by the 
assignee. Such right the assignee might sell, even to the vendee, and not be 
liable to account to the vendor for the sum received on such sale, 


Arprat from Navarro. Tried below before the Hon. L. D. Brad- 
ley. 

On March 8, 1877, B. T. Whitehead, appellant’s intestate, sold to 
one Martin Fisher the farm in controversy, for: $300 cash and two 
negotiable notes, one for $600, due one year from date, one for $775, 
due two years from date, both bearing ten per cent. interest, con- 
veying the land to Fisher by a deed retaining an express lien for the 
payment of the notes. The first note for $600 was transferred be- 
fore maturity for a valuable consideration to the intervenors, Gar- 
rity & Huey; at the time of its transfer B. T. Whitehead made 
a parol agreement or contract with Garrity & Huey that the first 
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note should be paid and settled fully before the second note retained 
by Whitehead. B.T. Whitehead died in October, 1878. Plaintiff 
became administrator of Whitehead’s estate, and Garrity & Huey’s 
claim was never preseyted to the administrator. Garrity & Huey 
having sued, got a judgment on October 30, 1878, against the de. 
fendant Fisher for $600, the amount of their note, with interest, and 
for a foreclosure of the vendor’s lien on the land. And the inter. 
venors having purchased the same at sheriff's sale, obtained a deed 
for Fisher’s interest therein on August 5, 1879, they having pur- 
chased for $224, which was credited on their judgment. ‘The inter. 
venors afterwards brought suit of trespass to try title against Mar. 
tin Fisher for the land, and there was a judgment on the 6th of 
December, 1882, dismissing the cause as “ compromised and settled.” 
On November 17, 1881, Garrity & Huey made a deed of the land 


to Fisher, consideration $200 paid cash, and two notes for $340, due 
one and two years from date. The deed was an absolute one, re- 
serving no lien for the payment of the purchase, but recited the 
two notes of $340 each. 

The plaintiff brought suit against Fisher on the 23d of August, 
1883, for the second note, and, having recovered a judgment, bought 
the land in at sheriff’s-sale for $52, and received a deed for Fisher’s 
interest on June 26, 1884. Fisher went into possession of the land 
under Garrity & Huey on 17th November, 1881, and was in posses- 
sion at the time of the suit. He, however, disclaimed all interest in 
the land, and acknowledged that he held for Garrity & Huey. 

On the 25th of June, 1884, this suit was commenced by plaintiff 
against Fisher for title and possession of the land. Defendant 
answered disclaiming title. Garrity & Huey filed petition of inter- 
vention, claiming title to the land. Plaintiff filed reply. The suit 
was tried by the court and a judgment rendered that the land be 
sold and the proceeds applied, Ist, to intervenors’ judgment; 2d, to 
plaintiff's judgment; 3d, balance to be paid to Fisher. 


Read, Greer & Greer, for appellant. 


No briefs for appellees have reached the reporter’s hands. 

Srayton, AssocraTE Justice..— The note which Whitehead trans- 
ferred to Garrity & Huey was the one first maturing of two which 
Fisher had executed to Whitehead for a tract of land conveyed by 
a deed which expressly retained a lien to secure the payment of both 
notes, which, in some of the states, is held to have priority of lien; 
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but this rule has not been followed in this state. Paris Exchange 
Bank v. Beard, 49 Tex., 363. 

In that case no ruling was made as to the right of one who held 
by prior assignment one of several notes secured by the same lien; 
nor does the question as to what would be the right between sev- 
eral persons holding notes secured by the same lien, by assignments 
made by the payee at different times, arise in this case. 

It appears in this case that Whitehead held two notes given by 
Fisher for land conveyed to him by Whitehead by deed which re- 
served an express lien to secure their payment. 

The one of these notes first maturing was transferred by White- 
head to Garrity & Huey under an agreement that the note so 
transferred should be paid before the other note which Whitehead 
retained. 

The transfer of this note carried to the assignees the lien existing 
to secure it. 

Under a long line of decisions in this state the legal title to the 
land remained in Whitehead, as between himself and Fisher; but as 
he made the lien operative in the hands of Garrity & Huey, by his 
own contract, it must be held that this lien was a lien upon the land 
and not a lien merely on the interest in the land held by Fisher. 

By the transfer of the note secured by the express lien reserved 
in the face of the deed by which the land was conveyed to Fisher, 
it must be held that Whitehead impliedly contracted that whatever 
title or interest he or Fisher or both had in or to the land, in default 
of payment of the note transferred, should be subjected to the pay- 
ment of the transferred debt. 

In this way only could the person taking the note have the secu- 
rity which Whitehead had, and evidently intended should pass with 
the transfer. 

His position was in effect that of a person holding a mortgage to 
secure two notes given to him for land who might transfer one of 
them and retain the other. 

In such cases it is well settled that, without any agreement to 
that effect, the assignee of one of the notes secured by mort- 
gage is entitled to be paid out of the proceeds of the mortgaged 
property in preference to the mortgagee who retains one or more 
notes secured by the same mortgage. Cullum v. Erwin, 4 Ala., 458; 

sryant v. Damon, 6 Gray, 564; Van Rensselaer v. Stafford, Hop- 
kins Ch., 574; Mechanics’ Bank v. Bank of Niagara, 9 Wend., 412; 
Salzman v. His Creditors, 2 Rob. (La.), 241. 

The lien secured both notes, and the assignment of one of them 
VoL. LXIV — 41 
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to Garrity & Huey, even without any further agreement, would 
preclude the idea that either party intended that Garrity & Huey 


_ Should be secured only in the event the land sold for enough to pay 


both notes. 

The agreement made, however, places this question beyond con- 
troversy, and made the lien in favor of Garrity & Huey the supe- 
rior lien. 

A foreclosure of the lien in a suit in which Whitehead was a 
party, and a sale made thereunder, doubtless would have passed the 
legal and equitable title to the land to the purchaser; and, under 
the facts of this case, we are of the opinion that Garrity & Huey 
obtained the superior title to the land, even under the foreclosure 
sale made under the judgment rendered in the suit to which White- 
head was not a party. 

His position could not be more favorable, in any event, than 
would be that of one holding a junior mortgage who was not made 
a party to the suit in which a prior mortgage was foreclosed. 

Whitehead doubtless would have had the right to pay off the note 
held by Garrity & Huey, and to have held the lien to secure to him 
the sum due on both notes, but this he never did, nor sought to do, 
but his representative sought to ignore the right of Garrity & Huey, 
which was the superior right to the lien, and, after its foreclosure, 
to the land, and in an action of trespass to try title to recover the 
land through a title derived through a foreclosure of the junior or 
inferior lien held by Whitehead. 

Under the pleadings of Garrity & Huey, and the supplemental 
pleadings of the administrator of Whitehead’s estate, the adminis- 
trator may now be considered as one who seeks to redeem after a 
foreclosure sale. 

It may well be questioned whether be ought to have been granted 
any relief whatever; for while the facts are averred which show that, 
in any event, Garrity & Huey are entitled to be paid the full amount 
of the note transferred to them by Whitehead, he makes no tender of 
that sum nor proposition in any event to pay it. Jones on Mort- 
gages, 1095. 

Nor does he show facts which would entitle him to charge Gar- 
rity & Huey with the rents and profits of the land. 

The right to possess the land without liability to account for rents 
and profits passed to Fisher by the deed, and continued in him until 
that, as well as the superior right to the land, was divested as to 
him, and also as to Whitehead, by the judgment and sale under 
which Garrity & Huey claim. 
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The subsequent foreclosure against Fisher, on the second note, 
could not divest Garrity & Huey of any right they had. 

Garrity & Huey do not complain of the judgment rendered in 
the court below, but,the appellant complains that the court directed 
that the land be sold and that the sum due to Garrity & Huey, 
as evidenced by the note transferred to them, be first paid out of 
the proceeds, without deducting therefrom the sum bid for the land 
by Garrity & Huey when they purchased at foreclosure sale, and 
the further sum of $200 paid to them by Fisher on the sale of the 
land by them to him. 

That orfe who redeems after foreclosure sale must pay the full 
amount of the mortgage debt is well settled, and so, even though 
the land on foreclosure sale sold fora less sum. Benedict v. Gilman, 
4 Paige Ch., 61; Baker v. Pierson, 6 Mich., 522; Gage v. Brewster, 
81 N. Y., 218; Bradley v. Snyder, 14 Ul., 267; Johnson v. Harmon, 
19 Ia.,56; Martin »v. Fridley, 23 Minn., 13; United States ». Powell, 
14 Wall., 493. 

In the case last cited the rule is thus clearly stated: “To redeem 
property which has been sold under a mortgage for less than the 
mortgage debt, it is not sufficient to tender the amount of the sale. 
The whole mortgage debt must be tendered or paid into court. The 
party offering to redeem proceeds upon the hypothesis that, as to 
him, the mortgage has never been foreclosed and is still in exist- 
ence. Therefore he can only lift it by paying it. The money will 
be subject to distribution between the mortgagee and the purchaser 
in equitable proportions, so as to reimburse the latter his purchase 
money, and pay the former the balance of his debt.” 

If some person other than Garrity & Huey had purchased the 
land at their foreclosure, such person, on application of Whitehead 
to redeem, would be entitled to be repaid such sum as he paid with 
interest, and Garrity & Huey would be entitled to the balance due 
on the debt after subtracting the sum received by them from the 
proceeds of the former sale. 

These sums would necessarily equal the entire sum due on the 
note transferred and secured by the lien. 

That Garrity & Huey were the purchasers, and credited the 
amount of their bid on the debt, cannot alter the rule. 

This is not like a case in which a mortgagee in possession may be 
held to account to the mortgagor for the rents and profits; for, as 
before said, under the sale to Fisher, he was entitled to occupy with- 
out such liability, and if Garrity & Huey had not acquired by their 
purchase more than the right which Fisher had, then they would 
stand as did he. 
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From which it would necessarily follow that Garrity & Huey 
would be entitled to occupy the land, without liability for rents, 
until such time as Whitehead or his representatives might acquire 
the right to the possession of the land by purchas under foreclos- 
ure, after having redeemed from the foreclosure mede by Garrity & 
Huey. 

Such right Garrity & Huey might sell even to Fisher, and not be 
liable to account to Whitehead’s estate for the sum received on such 
sale. 

It not appearing that there is anything in the judgment of which 
the appellant can complain, and no complaint being made by Gar- 
rity & Huey, although the judgment, in so far as they are con- 
cerned, may not be in all respects correct, it will be affirmed. 


AFFIRMED. 
[Opinion delivered November 20, 1885. 





Joun A. O’Near er au. v. Toe Wutts Port Bank. 
(Case No. 1920.) 


1, APPEAL — DEMURRER — PRACTICE.— An injunction was sought to restrain 
the sale of a number of cattle under attachment and order of sale. The 
grounds were: (1) that a portion of the cattle were in the custody of the law; 
(2) that no valid levy was made on them, or a portion of them; (3) that a 
portion of them were exempt from forced sale. A general demurrer was 
sustained as to all the grounds except the first; plaintiffs declined to amend, 
and refused to proceed, and judgment was given on the injunction bond. 
Held: 

(1) That if the court below erred in not overruling the demurrer, the fact 
that the court sustained it in part was no excuse for the plaintiffs’ dismiss- 
ing their suit; the court ruled that there was good cause for injunction 
claimed as to part of the cattle. 

(2) The legal consequence of the failure to amend was not to put the suit 
out of court, but that result was brought about by the voluntary act of the 
plaintiffs, from which they had no right to appeal. The court could not 
have compelled them to proceed, and could only dismiss for want of prose- 
cution. 

(83) The plaintiffs should have allowed the suit to proceed to final judg- 
ment, and, upon appeal from that judgment, the action of the court on the 
demurrer would haye been subject to revision. The action of the plaintiffs 
was equivalent to a ;lismissal at their own request. 

2. INJUNCTION — DEMUK2ER.— An injunction may be wholly dissolved upon sus- 
taining a general demurrer to the bill. 

3. PractTice.— The fact “hat four terms of the court elapsed between the filing 
of demurrers and thir being passed upon is no reason for striking out the 

demurrers, when there is nothing in the record to show that the case was 
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ever called in regular order on the docket for trial until the date at which 
the demurrers were decided. 

4, Same.—If it had been so called and passed over, the presumption would be 
that this was done by agreement of the parties, and if such was not the 
case, it should have been made to appear by a bill of exceptions. 


Arpgat from Van Zandt. Tried below before the Hon. Felix J. 
McCord. 

The appellants, plaintiffs below, brought this suit to restrain the 
sale, under attachment and order of sale, of certain cattle owned 
by appellant O’Neal, for the following reasons, to wit: 

ist. Because said cattle were in the custody of the law, and not 
subject to said attachment. 

2d. Because no valid levy had been made on said cattle or a por- 
tion of them by said attachment. 

3d. Because a portion of said cattle were exempt from forced 
sale to appellant O’Neal as the head of a family. 

The defendant answered by general demurrer, special exception 
and general denial. 

The court below sustained the general demurrer in part, holding 
that appellants had a good cause of action as to that portion of the 
property which was alleged to be in the custody of the law, and 
that appellants did not, by their pleadings, show a good cause of © 
action as to that part of the cattle alleged to be exempt from forced 
sale, and also holding that the levy by notice, without additional 
possession in the officer, of the cattle in appellant O’Neal’s actual 
possession, was a valid levy. The plaintiffs declined to amend, and 
there was judgment for appellee, on the injunction bond, for $380 
and costs. 

Among other things, the appellants assigned as error that the 
court erred in refusing to strike out the general and special excep- 
tions filed by appellee, because they were not passed upon until 
four terms after they were filed. 


Kearby & McChesney, for appellants. 
C. B. & S. B. Kilgore, for appellee. 


Witure, Cuter Jusrice.— The principal complaint of the appel- 
lants is that the court erred in sustaining a general demurrer to a 
portion of their cause of action, whilst it was overruled as to the 
balance. We are not prepared to say that this ruling was incorrect 
in view of the fact that an injunction as to a portion of the cattle 
was asked upon a ground which the court thought was tenable; 
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and, as to the remainder, upon grounds which the court thought 
were not. But admitting, for the purposes of this case, that the 
demurrer should have been overruled because good grounds were 
shown in the petition for enjoining the sale of a part of the cattle, 
the fact that the court sustained it in part was no excuse for the 
plaintiffs’ dismissing their suit. They were still before the court 
with a cause of action which had been held good upon the face of 
their pleadings, and which, if proved, would have entitled them to 
a judgment. But they not only declined to amend, but refused to 
proceed with the cause after the ruling of the court upon the de- 
murrer. They thereby, in effect, said that, although the court holds 
that we have shown one valid ground of complaint in our petition, 
we will not proceed with that because the court also holds that as 
to other matters alleged by us we have no good cause of action. 
The legal consequence of the failure to amend was not to put the 
suit out of court; but this result was brought about through the 
voluntary act of the plaintiffs, from which they have no right to 
appeal. The court could not force them to proceed with the cause 
against their wishes. It could do nothing else but dismiss for want 
of prosecution. 

If the plaintiffs wished to have the ruling of the court upon the 
demurrer revised, inasmuch as it did not of itself dispose of the 
case, they should have allowed the suit to proceed to final judgment 
in favor of one‘or the other of the parties; and upon appeal from 
that judgment, the action of the court upon the demurrer would 
have been subject to revision. But, in refusing to proceed with the 
suit, they abandoned not only the cause of action held good by the 
court, but that which it had refused to sustain. 

From the consequences of this voluntary abandonment they have 
no right to relief at the hands of this court. This is different from 
a case where a demurrer is sustained to the entire cause of action, 
and the suit is dismissed because the plaintiff declines to amend. 
In such case the court refuses to allow the plaintiff to proceed, be- 
cause, no matter what evidence may be produced, judgment must 
necessarily go for the defendant. But here the court was willing 
for the plaintiffs to proceed, and there was a necessity for their so 
doing, in order to establish the cause of action held to be good; but, 
without explanation or assigning reasons for their course, they re- 
fused to prosecute the suit further, which was equivalent to « dis- 
missal at their own request. In the first case stated the pleintiff 
relies upon a petition which the court has pronounced bad, and does 
not abandon his suit; in this case the plaintiffs refused to rely upon 
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a petition held partly, but not wholly, insufficient, and forsake the 
cause altogether. 

The appellants seem to recognize this dismissal of their cause, 
under the circumstances, as a correct ruling on the part of the court, 
and, in their motion for an arrest of the judgment, set up that it is 
not true, as recited in the judgment, that the plaintiffs declined to 
proceed further after the injunction was dissolved in part. The 
judgment does not recite that the plaintiffs declined to proceed at 
that time, but previously, when the demurrer was sustained and the 
privilege of amendment was tendered by the court. Besides, we 
must take the recitals of the judgment as correct, in the absence of 
a bill of exceptions, or some record evidence of its inaccuracy. 

The other grounds set forth in the motion to arrest are insuffi- 
cient. An injunction may be wholly dissolved upon sustaining a 
general demurrer to the bill; and the error committed by the court, 
in perpetuating the present injunction in part, is something of which 
the appellants cannot complain. It was a decree more favorable to 
them than they were entitled to have entered after abandoning 
their cause. 

The court did not err in overruling the motion to strike out the 
demurrer and exceptions of the appellees. There is nothing in the 
record to show that the case was ever called in regular order for 
trial on the docket until the date at which the demurrers and ex- 
ceptions were taken up and decided. Moreover, had it been so called 
and passed over, the presumption would have been that this was done 
by agreement of parties; and if such was not the case, the contrary 
should have been made to appear by bill of exceptions, or in some 
manner other than by the unsupported statement contained in a 
motion. Rule 25, Dist. Cts., 47 Tex., 621. 

There is no error in the judgment and it is affirmed. 


AFFIRMED. 
[Opinion delivered November 24, 1885.] 





Marian J. Nicnors (Survivor) er au. v. R. W. Oxiver. 
(Case No. 1926.) 


1. REVISED STATUTES, ARTICLES 2176-2179 — ConsTRUCTION — SURVIVOR — Com- 
MUNITY PROPERTY.— Suit was brought in the probate court under art. 2176, 
R. S., by creditors of an estate which was in course of administration by the 
surviving wife, under the provisions of the statute. The probate court 
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adjudged that there were assets of the estate liable for the claims. and ordered 
citation to issue to the sureties on the survivor’s bond, requiring them to 
appear at the next term and show cause why judgment should not be ren- 
dered against them for the sums due the creditors. On appeal the district 
court rendered judgment against the survivor and the sureties on her appeal 
bond for the debts, and directed execution to issue against her separate estate 
and against the community estate of herself and hersecond husband. Held; 

(1) That articles 2177, 2178 and 2179, Revised Statutes, manifest the inten- 
tion of the legislature to authorize an action against the qualified survivor 
and her sureties, on an approved claim, after twelve months from the filing 
of the inventory, etc., if a devastavit be shown, or the survivor still has 
assets subject to the payment of debts. 

(2) The probate court is to decide in the first instance whether facts exist 
which authorize an action, and its decision may be reviewed by the district 
court without regard to the amount in controversy. 

(3) The decision of the probate court fixes the right of the creditor to sue, 
but does not determine any other right. The purpose of the statute was to 
prevent persons from unnecessarily involving estates in litigation, and to 
give a creditor a means, involving little expense, of determining whether a 
suit be necessary to protect his rights. 

(4) The probate court has the power to order the survivor to pay the claim 
when it exceeds $1,000, but in case the survivor declines to pay, the creditor 
can enforce payment only by an action in the district court. 

(5) If the probate court establishes the creditor’s right to sue for $1,000 or 
less, the creditor’s proceedings shall be transferred to the civil docket of the 
county court, and after the sureties have been cited judgment may be ren- 
dered on the bond. The probate court has no jurisdiction to render such a 
judgment, and on appeal the district court likewise could only pass upon 
the right of the creditor to sue. 

(6) The fact that the survivor married after the institution of the proceed- 
ing in the probate court was no reason why the proceeding there com- 
menced should not be reviewed in the district court; and if the right to sue 
was established by the district court, the marriage did not interfere with 
the right of the creditor to pursue his remedy in the county court as pro- 
vided by statute, but the husband should be made a party. 

(7) That such property as would have been set aside to the widow and 
child as exempt, or as the year’s allowance, by a probate court, had the 
administration been under some other provision of the statute than that 
regulating the administration of community property by a survivor, should 
not be considered assets of the estate. 


Appeat from Rusk. Tried below before the Hon. J. G. Hazle- 
wood. 

On the 2d day of March, 1882, appellees, Reuben W. Oliver, John 
T. Maddox and James H. McLarty, as creditors of the community 
estate of J. J. Nichols, deceased, and his surviving wife, Mariah J. 
Nichols, who was administering the estate under the community 
law, filed their petition in the county court of Rusk county, Texas, 
alleging that they each held claims against the estate respectively 
as follows: R. W. Oliver’s claim was for $42.37; J. T. Maddox’s 
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claim was for $50; J. H. McLarty’s two claims, aggregating $102.33; 
all of which had been accepted by Mariah Nichols, and which she 
had failed to pay, although she had been administering the commu- 
nity es:ate for over twelve months, and had in her hands sufficient 
property of the community estate out of which the claims ought 
to be paid, and prayed for citation to defendant, and that she be re- 
quired to make full exhibit, showing the condition of the estate, and 
ordered to pay plaintiffs’ several claims with interest. 

Defendant (appellant M. J. Nichols) pleaded to the jurisdiction of 
the court; denied the right of plaintiffs to sue jointly; excepted 
generally and specially to plaintiffs’ petition, and made ‘general de- 
nial; filed an exhibit showing the condition of the estate, in which 
she showed that nothing had come into her hands or belonged to the 
estate that was subject to the payment of community debts; and 
asked the court to set aside to her all exempted property or money 
in lieu thereof, and one year’s support for herself and child. 

Plaintiffs excepted to the report. 

On the 18th day of May, 1882, the county court made an order 
overruling defendant’s exceptions and rendering judgment against 
her for costs. 

On the 19th of May, 1882, the county court rendered its judg- 
ment, in which it decided, from the inventory of the estate and the 
exhibit filed, that there were assets of the estate that were liable for 
the plaintiffs’ debts, and ordered citation to her bondsmen to appear 
at the next (July) term of the court to show cause why judgment 
should not be rendered against them for the debts and costs. To all of 
which defendant (appellant) excepted, and took the case to the dis- 
trict court to be tried de novo. 

On the 21st day of December, 1882, in the district court, said M. 
J. Nichols filed an amended report and exhibit, correcting some 
errors of the first exhibit, still insisting on the want of jurisdiction 
of the court, and misjoinder of parties plaintiff, and alleging that 
there were no assets of the estate liable for plaintiffs’ claims, and 
asking an allowance in lieu of a homestead and exempted property, 
and that the administration be declared closed. 

In January, 1883, the marriage of Mariah J. Nichols to S. H. 
Barham was suggested, and an order making Barham a party de- 
fendant was granted. December 22, 1884, Barham answered, alleg- 
ing his marriage with defendant Mariah J. Nichols, and asking 
that the suit abate, as his wife, under the statute, no longer had 
control and management of the community estate by reason of her 
marriage. 
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July 5, 1885, plaintiffs filed second supplemental petition, alleg- 
ing the marriage, and alleging that Mariah had taken into her pos- 
session all the community property of herself and her deceased 
husband, J. J. Nichols; that their only child had died since the 
death of its father; that Mariah thus became the sole heir of the 
community estate and is now in possession of same, which was 
ample to pay all the community debts, and asked for judgment 
against her as surviving community partner, and against her hus- 
band, Barham, for conformity with law, and against her sureties on 
her community administration bond, and for general relief, ete. 

Defendants excepted generally and specially to the second supple- 
mental petition. 

Defendants further pleaded specially that the land which plaintiffs 
claimed as belonging to the community estate did not belong to the 
estate, and, while the title was in the name of J. J. Nichols, he never 
owned the same, but the land belonged to one J. J. Hayter, who 
paid all the purchase money for same, and Nichols held the same in 
trust for Hayter. 

The court overruled all defendants’ exceptions and pleas in abate- 
ment, and rendered judgment in favor of plaintiffs for the several 
amounts claimed by each, with interest, against defendant and her 
sureties on her appeal bond, J. J. Hayter and Isaac Lawler. 


G. H. Gould, for appellants, on the effect of the second marriage, 
cited: R. S., arts. 2181, 2182; Pucket ». Johnson, 45 Tex., 550. 

On exempt property not being liable for community debts, he cited: 
R.S., arts. 1989, 1990, 1991, 1994, 1995, 2002, 2003; Mayman ». 
teviere, 47 Tex., 357; Williams v. Hall, 33 Tex., 212; Mabry ». 
Ward, 50 Tex., 404; Steptow vw. Martin, Tex. L. Rev., vol. 39, 
p. 608. 


No briefs on file for appellee. 


Sraytron, Associate Justice.— This action was instituted in the 
probate court under article 2176, Revised Statutes, by several cred- 
itors of the estate of J. J. Nichols, which was in course of admin- 
istration by his wife surviving, under the provisions of the statute. 

On hearing, the probate court adjudged that there were assets of 
the estate liable for the payment of the creditors’ claims, and it 
ordered that citation issue to the sureties on the survivor’s bond, 
requiring them to appear at the next regular term and show cause 
why judgment should not be rendered against them for the sums due 
the creditors. 
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From the judgment thus rendered the survivor appealed tothe 
district court, which rendered a judgment against the survivor and 
the sureties on her appeal bond for the sums due to the several 
creditors; and it directed execution to issue against her separate 
estate, and against any community estate of herself and her hus- 
band, she having married pending the appeal. Judgment was also 
rendered against her husband, to be paid as before stated. 

That the district court had none other than appellate jurisdiction 
in this case is very clear. 

The decision appealed from was only to the effect that the estate 
had not been properly administered, or that there were still assets 
liable to the payment of debts; and the only question to be decided 
by the district court was whether the decision of the probate court 
was correct. 

The statute under which the probate court acted is as follows: 
“But should it appear to the court from such exhibit or from 
other evidence that such estate has been improperly administered, 
or that there are still assets of said estate that are liable for the 
payment of the applicant’s debt or any part thereof, and if said 
debt be for the amount of $1,000 or less, exclusive of interest, the 
court shall order citation to issue for the sureties upon the bond of 
such survivor, citing them to appear before such court at a regular 
term thereof, and show cause why judgment should not be rendered 
against them for such debt and costs, which citation shall be re- 
turnable as in other civil suits, and the proceedings in such case shall 
be the same as in other civil suits in said court.” R. 8., 2178. 

This article, in connection with that which precedes and that 
which follows it, manifests the intention of the legislature to au- 
thorize an action against the qualified survivor and the sureties on 
the bond, on an approved claim, after twelve months from the filing 
of the inventory, appraisement and bond, if a devastavit be shown, 
or if it be shown that the survivor still has assets subject to the 
payment of debts. 

Whether the facts exist which authorize the action to be brought 
are evidently to be determined in the first instance by the probate 
court, and from its determination an appeal may be taken, by either 
party, to the district court, without reference to the amount of the 
creditor’s claim. 

The question to be determined in the district court on appeal is 
the same question and none other than that passed upon by the pro- 
bate court. 

If it be decided by the probate court that the facts exist which 
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authorize a creditor holding an approved claim to sue, and that de- 
cision be not appealed from, or, if appealed from, it be affirmed, 
then the right of such creditor to sue the survivor and the sureties 
on his or her bond cannot be again questioned. 

The decision fixes that right, but does not determine any other 
right. 

The purpose of the statute evidently was to prevent persons hold- 
ing approved claims from unnecessarily involving estates in litiga- 
tion and costs; but at the same time to give to such a creditor a 
means, involving but little expense, by which he could have deter. 
mined whether suit be necessary to protect his rights. 

We are of the opinion that the district court, on the appeal, was 
empowered to determine, as was the probate court, whether the 
grounds existed which authorized the creditors to sue; and that this 
was the only question it had jurisdiction to pass upon, as the mat- 
ter was before it. 

The statute evidently contemplates that the ultimate question of 
liability of the survivor and sureties to the creditor shall be deter- 
mined in the county court for civil causes, or in the district court, 
as the one or the other may have jurisdiction, to be determined by 
the amount of the creditor’s claim. 

Article 2179, Revised Statutes, in express terms, provides for an 
action in the district court of the proper county against the survivor 
and the sureties on the bond, if the amount due and payable to the 
creditor exceeds $1,000; and it excludes the idea that it was in- 
tended the ultimate liability of the survivor and sureties should be 
determined in or by the probate court. 

It does give to that court the power to order the survivor to 
pay to the creditor the amount of his debt, when it exceeds $1,000, 
but it provides no manner in which sach an order may be enforced 
against any person. 

If the order be acquiesced in by the survivor and the creditor’s 
claim paid, that is an end of the matter; but if it be not paid, then 
the creditor at the end of thirty days may have and is driven to his 
action in the district court as the only source of relief. 

What effect, as evidence in the district court, certified copies of 
the proceedings in the probate court may have, is not declared by 
the statute, nor need it be now considered. ; 

The claims of the creditors sought to be enforced in this case 
each amount to less than $1,000, and consequently must be governed 
by the provisions of article 2178, Revised Statutes. 

County courts, under the constitution, exercise jurisdiction in civil 
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cases, which in the constitution is termed “civil jurisdiction; ” in 
criminal cases, which is termed “criminal jurisdiction;” and they 
also exercise the general jurisdiction usually given to probate courts. 

It is the “county court,’ however, whether exercising the one or 
the other class of jurisdiction, and its terms for civil and probate 
business are the same, and its officers the same. 

The statute does not seem to contemplate that the survivor shall 
be again cited, but it directs that the sureties be cited to appear at 
some regular term of the court to show cause why judgment shall 
not be rendered against them. 

It is declared that “the proceedings in such cases shall be the 
same as in other civil suits in said court.” 

The proceeding by which the liability of the survivor and sure- 
ties is to be ultimately established is termed a “civil swt,” which a 
proceeding in the probate branch of the county court, under the 
provisions of the constitution, is not. The proceedings are directed 
to be the same as in other civil suits. It becomes practically a suit 
on the bond of the survivor and sureties, in which they may show 
that no devastavit has been committed, or that the assets of the 
estate have been fully administered, or any other fact which will 
show that no judgment ought ta be rendered against them. 

If the parties so desire they are entitled to have the facts which 
determine their liability or non-liability found by a jury (R.&., 
3059-3061), for that constitutes a part of the proceeding in civil 
suits. This could not be had if the trial is to be in the probate 
branch of the court. R. S., 1803. 

We are of the opinion that the statute contemplates, after the 
right, of a creditor holding an approved claim, to sue has been 
established in the probate court, that the creditor’s proceeding 
shall be transferred to the civil docket of the county court, in all 
cases falling under article 2178, R. S., when, after the sureties 
have been cited, such a judgment may be rendered on tie bond as 
the facts justify; but that the probate court has no jurisdiction to 
render such a judgment; from which it follows that the district 
court, on appeal, has no power to render such a judgment as was 
rendered in this case. 

The district court, on hearing, should have made the same order 
as was made by the probate court, or should have declared that the 
estate had been properly administered, or that there were ao assets 
still liable for the payment of debts, as the facts may have justified, 
and this was the extent of its power. 

The creditors, if their right to sue was established, could then 
proceed in the county court as provided by the statute. 
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The fact that the survivor has married since the institution of 
this proceeding in the probate court does not interpose any reason 
why the proceeding there commenced may not on the appeal to the 
district court be determined. 

Nor does the fact of her marriage, if it be established by the 
decree of the district court that the creditors have the right to sue, 
furnish any reason why they may not each prosecute their claims 
severally in the county court as provided in the statute; for the 
suits will be practically suits against her and the sureties on her bond 
in a court having jurisdiction of such civil suits under the express 
provisions of the statute, which in this class of cases, under section 
22, article 5, of the constitution, may be considered a change of the 
jurisdiction of the county courts. Her husband should be made a 
party to such suits. 

In view of the facts presented, in order to facilitate the further 
disposition of the case, we deem it proper to say that in ascertain- 
ing whether there has been a devastavit, or whether there are assets 
still on hand subject to the claims of creditors, all such property or 
money in lieu thereof as would have been set aside to the widow 
and child as exempt, or as the year’s allowance, by a probate court, 
had the administration been under other provision of the statute 
than that regulating the administration of community property by 
a survivor, should not now be considered as assets of the estate. 

The judgment of the district court will be reversed and the cause 
remanded, that the district court may pass upon the only question 
of which it has jurisdiction. 

It is so ordered. 

REVERSED AND REMANDED. 


[Opinion delivered November 24, 1885. ] 





L. & G. N. ey Co. v. R. A. a 
(Case No. 1925.) 


1, EvipeNnck — APPEAL.— The record must show distinctly what testimony was 
objected to in the court below, to enable the supreme court to revise the 
action of the inferior court in admitting it. 

2. PrRacTIcE.— The assignment that the court below erred in overruling excep- 
tions to the pleadings of the opposite party is too general to be considered 
where the pleadings and exceptions are numerous and lengthy, Errors 

not found on the record cannot be considered on appeal. 
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3, SaME.— An assignment of error that the court refused to give the special 
charges requested, the charges requested containing six paragraphs contain- 
ing distinct propositions upon distinct lines of defense, does not specify any 
error with sufficient certainty for the court to act on each paragraph sep- 
arately. 

4, CHARGE — REPETITION.—In a damage suit against a railroad company the 
court in its charge repeated several times that a great degree of care was 
required of the conductor of a train in expelling an insane woman from a 
car. Held, that the repetition of the statement could do no harm unless it 
induced the jury to believe that the court thought there was evidence show- 
ing a want of the requisite care. The repetition was not of a character to 
thus mislead the jury, and occurred only when it was necessary to qualify 
the principles applicable to the different phases of the case. 

5. Conpuctor.— A conductor may use only as much force as is necessary to 
lawfully expel a person from a car, 

6 PRACTICE — CHARGE.— A defective charge can only be properly presented on 
appeal under an assignment bringing in review the action of the court in 
refusing a special charge covering the point. 


7%. EvipENcE — CHARGE.— Testimony showing the mental condition of the in- 
jured party and the rough manner in which she was treated is sufficient to 
authorize a charge instructing the jury to consider mental suffering in esti- 
mating damayes. 

8. Jury — PLEADINGS.— The jury may read the pleadings in their retirement, 


but it is not their duty to do so, and it is error to charge them that it is; but 
such error is not ground for reversal unless its result was to mislead the 
jury, and such a result is claimed on appeal. 

9, CHARGE.— See opinion for charge held not to assume a fact as proved. 


Arprat from Rusk. Tried below before the Hon. J. G. Hazle- 
wood. 
The opinion states the case. 


Jones & Gould, for appellant. 
Drury Field and Martin Casey, for appellee. 


Rozserrson, Assocratre Justice.—On December 24, 1880, Dr. R. 
A. Leak started to Austin, Texas, to take to the asylum his wife, 
who was afflicted with lunacy. At Overton, having purchased 
tickets for himself and wife, he entered with her the south-bound 
train. The conductor ordered that Mrs. Leak be taken from. the 
train, and she was put off. On January 18, 1881, Dr. Leak com- 
menced this suit for damages done to himself and wife in their 
expulsion from the defendant's train. On December 8, 1882, a 
pleading was filed making Mrs. Leak a party plaintiff with her hus- 
band. On January 8, 1884, Dr. Leak having deceased since the 
suit was commenced, D. A. Leak, as the next friend of Mrs. Leak, 
who, it appears, has never recovered her faculties, and of the only 
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child of Doctor and Mrs. Leak, made himself a party plaintiff by 
supplemental petition. On January 7, 1885, D. A. Leak, by a trial 
amendment, averred that he was the duly appointed and qualified 
guardian of the estates of Mrs. Leak, and of Ethel Leak, the minor 
child of Doctor and Mrs. Leak, and as such made himself a party 
plaintiff in the suit. 

On January 14, 1885, D. A. Leak, as the guardian of Mrs. Leak, 
recovered against the appellant a judgment for $2,500 and costs, 
from which this appeal has been taken. 

The defenses relied upon in the court below and the points made 
here for reversal will sufficiently appear in the review in detail of 
the several assignments of error not waived by the appellant in the 
presentation of the cause in this court. 

The third and fifth errors assigned complain of the action of the 
court in admitting in evidence the answer of Dr. Leak to the four- 
teenth interrogatory and of the answer of Sam. D. Woodward to 
the second interrogatory. It appears from the record that the depo- 
sitions of these witnesses were read upon the trial of the cause, and 
from the bill of exceptions that these answers were admitted over 
appellant’s objection. What the answers were is not stated in the 
bill of exception with sufficient definiteness to enable us to review 
the rulings of the court below, and in the statement of facts the 
testimony of both these witnesses is given without reference to the 
numbers of the interrogatories. In the absence of a bill of excep- 
tion distinctly stating what testimony was objected to, we cannot 
revise the action of the court below in admitting the evidence. 

The sixth assignment is that the court erred in overruling appel- 
lant’s exceptions to the pleadings of appellee. The pleadings and the 
exceptions were numerous and voluminous, and this assignment is 
too general to be considered. 

The seventh assignment is that the court erred in sustaining an 
exception to appellant’s plea of limitation. The only plea in the 
record, to which this assignment could refer, is that more than a 
year elapsed after the death of Dr. Leak before new parties plaintiff 
were made. We do not find that any exception to it was sustained, 
and when Dr. Leak died does not appear. 

The eleventh assignment, that the court erred in not instructing 
the jury upon limitation, is manifestly not well taken. The evidence 
not disclosing the date of Dr. Leak’s death, if the plea contained in 
the record presented any defense or bar, the essential fact sustaining 
it to warrant a charge upon it was wholly wanting. 

The appellant, as a fourth proposition under the sixth, seventh and 
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eleventh errors assigned, says that the cause of action is community 
property of Doctor and Mrs. Leak, and the pleadings do not show 
that there is no administration or necessity forany. This is pertinent 
only under the sixth assignment, which we have already seen is not 
sufficiently specific to authorize consideration. 

The eighth assignment is that the court erred in refusing to give 
the special charges requested by the appellant. The special charge 
requested contains six paragraphs, each presenting distinct proposi- 
tions upon distinct lines of defénse. Some of these propositions it 
is perfectly clear should not have been given; if the whole is but one 
special charge, to be given or refused as a whole, it was properly re- 
jected. If each paragraph is a separate request to be acted upon, 
the assignment does not specify any error with the certainty re- 
quired by the statute and the rules. In either view the eighth 
assignment is not sustained. 

The ninth assignment is that the court erred in refusing the 
motion for new trial. The original and the amended motion con- 
tain together fifteen grounds. This assignment manifestly points 
out no error. 

The tenth assignment is that the court laid too great stress upon 
the extreme degree of care required of the conductor of the train 
in expelling Mrs. Leak from the car. It is complained that the court 
below in the charge by repetition emphasized this principle. The 
degree of care required is not improperly stated in the charge. The 
repetition of the statement can do no harm, unless it induced the 
jury to believe that the court thought there was evidence showing 
a want of the requisite care prescribed. The reiteration is not of 
a kind calculated thus to mislead or improperly impress the jury. 
This part of the law applicable to the case is only repeated when 
necessary to qualify the principles applicable to the different phases 
of the case presented ia the charge. 

The twelfth assignment is that the court erred in not instructing 
the jury that the care to be used by the conductor would depend 
upon the manner of Mrs. Leak. The court did instruct the jury 
that the conductor might use as much force as was required to expel 
her — any more would be unlawful. The charge is sufficient in this 
respect. If it was not, the error could only be properly presented 
here under an assignment bringing in review the action of the court 
in refusing a special charge covering the point. 

The thirteenth assignment is that the court erred in not submitting 
tothe jury the question whether Mrs. Leak was capable of mortifica- 
tion and other mental affections forming an element of actual dam- 
VoL. LXIV — 42 
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ages in cases of this character. The failure of the court in this 
respect fully to present the case to the jury is not reversible error. If 
the court’s charge is defective and the appellant requests a special 
charge curing the defect, the refusal of the court to give the special 
charge is error. No such error is pointed out in this assignment. 

The fourteenth assignment is that the court erred in authorizing 
the jury to consider the mental suffering of Mrs. Leak in estimating 
the damages, on the ground that there was no basis for such dam- 
ages in the pleadings or evidence. The testimony showed the men- 
tal condition of Mrs. Leak and the manner in which she was treated. 
This was evidence enough to justify the charge. In the plead- 
ings it is averred that the unwarranted rudeness of the conductor 
shocked her nervous system and brought on a paroxysm of madness 
and aggravated her mental malady. These general averments may 
have been obnoxious to special exception; if exceptions were urged 
and improperly overruled, the error is not in this assignment. These 
averments were sufficient to authorize the charge complained of in 
the fourteenth assignment. 

The fifteenth assignment is that the court erred in instructing the 
jury to read the pleadings. The appellant complains that such in- 
struction prejudiced it before the jury, because the pleadings were 
declamatory and strong statements of the appellee’s case, not sup- 
ported by the evidence, but calculated to inflame the minds of the 
jury. Wecan see no harm done to appellant by the instruction 
given. The jury hear the pleadings read in the beginning of the 
case, and take them with them in their retirement, and may read 
them again. It is not their duty to do so, and the court below 
commits an error in charging the jury that it is their duty. It is 
the duty of the court to evolve from the pleadings and the evidence 
the issues to be passed upon by the jury. The verdict is the jurors’ 
response to the charge of the court, not to the pleadings. In cases 
where the pleadings are numerous and voluminous and parts are 
exorcised by exceptions, and the issues are complicated, such a 
charge as that here compiained of might mislead the jury and be 
ground for reversal. No such result is claimed in this case, and the 
assignment is, therefore, not sustained. 

The sixteenth assignment complains of the following part of the 
court’s charge: 

“ And if vou believe from the evidence allowed in this case, that 
as the said Mrs. Leak was descending the steps of the car, or about 
in the act, the conductor of the train, McClelland, pushed her, and 
thereby caused her to fall upon the platform below, and caused her 
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feet to slide across the track and in front of the car wheels, or caused 
either of said effects to follow from the push (if any) given, then the 
plaintiffs are entitled to recover; and if you should so believe from 
the evidence, you will find for the plaintiffs.” 

The propriety of this charge is questioned only because it is 
claimed that by it the court assumed that the push caused Mrs. 
Leak’s feet to extend over the rails of the track and thus exposed 
them to danger. This is not the effect of the charge. It assumes 
no fact as proven. Whether the push given by the conductor caused 
her feet to extend over the rail was a question under the facts; that 
they were so extended in a struggle produced by the push does not 
exclude the idea that the push caused their dangerous position. 

The seventeenth assignment is, “ the court erred in not submitting 
to the jury the question of contributory negligence by the husband 
of plaintiff.” There is no proof whatever that Dr. Leak was guilty 
of any negligence contributing to the injury of his wife. But if 
there was, and the appellant wished the issue submitted, it ought 
to have requested a special charge to cure the omission, and then 
assigned the error committed in refusing the special charge. 

The nineteenth assignment is that the court erred in not instruct- 
ing the jury that nothing could be recovered by Ethel Leak, the- 
minor child of Dr. Leak. The court instructed the jury that they 
could find on/y upon the right of action of Mrs. Leak. 

We find no error of which the appellant can complain, and as to 
it the judgment of the court below will be affirmed. 

The judgment of the court below is alone in favor of the plaintiff 
as guardian of Mrs. Leak. The minor Ethel, being a party to the 
suit, is concluded by this judgment as it now stands. We are not 
satisfied that she is not entitled to one-half the proceeds of the judg- 
ment. This, of course, depends upon whether the cause of action 
for the injury done Mrs. Leak, which survived her husband’s death, 
is community property. We are not satisfied that it is Mrs. Leak’s 
separate property. The question has not been discussed. As we 
do not wish to decide it without the aid of counsel, we will protect 
the rights of the minor by reforming the judgment below so that 
it shall not prejudice the right of the minor or her guardian to claim 
by a proper proceeding one-half the proceeds of this judgment. 

The judgment of the court below is affirmed, and in the particular 
indicated reformed. 

AFFIRMED AND REFORMED. 


[Opinion delivered November 24, 1885. ] 
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SransE., & Youncer v. W. D. CLevenanp. 
(Case No. 1917.) 


MALICIOUS PROSECUTION.— To sustain a suit for malicious prosecution plaintiff 
must prove malice and want of probable cause. To sustain an averment of 
malice in a suit for malicious prosecution, the plaintiff must show that the 
charge against him was wilfully false. Malice may be proved from direct 
evidence, or it may be inferred from circumstances. 

SamE.— Malice may be inferred by the jury from the want of probable cause, 
It is no inference of law, but can be repelled by facts and circumstances in- 
dicating a fair and legitimate purpose, and an honest pursuit of a claim 
believed to be just. 

PROBABLE CAUSE.— Probable cause may consist of such facts as lead to the 
inference that the party was actuated by a reasonable conviction of the jus- 
tice of his suit, and it must appear that he became acquainted with those 
facts before bringing the suit. (See opinion for facts held likely to consti- 
tute probable cause.) 

AGENT.— As a party is liable for the acts of his agent, so he is entitled to the 
benefit of his agent’s knowledge of facts justifying the bringing of suit. 

EVIDENCE — MALICE.— The mere fact that a creditor examined the records 
and was satisfied with the condition of a firm, and a short time afterwards 
attached its property, there being only one mortgage on the firm property 
when the records were examined, but several when the attachment was 
issued, does not prove malice. 

CHARGE — MaLice.—It is erroneous in instructing the jury to limit the 
definition of malice to ‘ personal spite or ill-will of one person towards 
another.” 

EVIDENCE.— The wrongful admission of cumulative evidence upon a matter 
already proven beyond all doubt is no ground for reversal. 

ATTACHMENT — ATTORNEYS’ FEES.— A note provided that ten per cent. attor- 
neys’ fees were to be paid if the note was collected by law. An attachment 
was sued out before the note was due, and the goods were replevied by de- 
fendant; the note was not paid at maturity. Held: 

(1) That since the petition claimed the attorneys’ fees, and the answer ad- 
mitted all indebtedness claimed in the petition, judgment was rightfully 
given for the attorneys’ fees against defendant, and the note not being paid 
at maturity, authorized plaintiff to proceed to judgment. 

(2) That $500 damages recovered by the defendant in reconvention was 
rightfully applied to the payment of interest and attorneys’ fees before de- 
ducting any portion of it from the principal debt. 


Apprat from Navarro. Tried below before the Hon. L. D. 


Bradley. 


The appellants, Stansell & Younger, were retail merchants, hav- 


ing two stores in Navarro county, one at Dawson, the other at 


Cross Roads. 


They were indebted to W. D. Cleveland, the appellee, 


in the sum of $1,993.93, to wit: two notes, dated Ist of February, 
1884, one for $937.51, due Ist of June, 1884, the other for $937.52, 


due ist of July, 1884; also an open account for $118.60. 


On the 
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16th day of March, 1884, before either of the notes became due, W. 
D. Cleveland sued out a writ of attachment, and had the same 
levied on the merchandise of both stores of appellants, closing 
both houses and the business of appellants. The attachment bond 
was prepared in Houston by plaintiff on the 15th of March, the day 
before the levy. On the 16th March, Sunday morning, the United 
States marshal made a levy on a part of the goods, by virtue of an 
attachment sued out of the United States circuit court at Dallas at 
the instance of the Moline Plow Company on a debt of about $1,500, 
not due. The United States marshal levied on about $2,000 worth of 
the goods at Dawson, but did not close the house. As soon as the 
Moline Plow Company had levied their writ, the defendants tele- 
graphed to all their creditors, that they might come in and arrange 
their claims by having them secured or satisfied in some way. On 
the third day after the levy by the plaintiff the defendants replevied 
their property. The defendants, on the 18th July, 1884, filed 
their answer admitting the indebtedness to W. D. Cleveland, and 
reconvened for damages for wrongfully and maliciously suing 
out and levying the attachment, and for an excessive levy; al- 
leging, in substance, that they were doing a general retail business 
as merchants; that they were at the time of the levy, at both their 
stores, doing a profitable and prosperous business; were well estab- 
lished in trade, having the confidence of their customers; they 
were solvent and in good credit at home and abroad where they had 
been accustomed to deal with wholesale merchants; and had always 
before enjoyed the credit and reputation, in all their business rela- 
tions, of dealing fairly and honestly with their creditors, customers 
and all other persons; that the plaintiff, being actuated with the 
intent and motive to injure, embarrass, harass and oppress defend- 
ants, wrongfully and maliciously sued out and caused to be levied 
the writ of attachment, seizing goods, wares and merchandise, com- 
- prising the stocks of both stores, amounting to the value of $7,000, 
and closed the doors of both their stores. That no grounds existed 
authorizing the writ; the affidavit of plaintiff that defendants had 
disposed in whole or part of their property for the purpose of de- 
frauding their creditors was false. That by the acts of plaintiff 
complained of, defendants’ customers were driver away. That 
they were deprived of the profits of their business, and of their 
good name, reputation and credit at home and abroad, and were 
deprived of the use of their stock and trade, and pray for damages for 
$9,000. On the 4th of December, 1884, plaintiff filed an amended 
answer, alleging that the debts sued on had matured. And on 10th 
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June, 1885, filed a supplemental answer, alleging, in substance, that 
whatever damage defendants had suffered was occasioned by levy of 
the writ issued out of the United States circuit court. That plaintiff 
had levied his writ at the instance of the defendants. That by giving 
an “iron clad” note, and giving security to other creditors, defend- 
ants had destroyed their credit. That the defendants were largely 
indebted, and had no property in sight to secure even a portion of 
their debts. 

On 13th June, 1885, a trial was had, resulting in a verdict and 
judgment in favor of plaintiff for $1,961.61 against Stansell & 
Younger and their sureties on their replevy bond, from which judg- 
ment, after a motion for new trial was overruled, defendants ap- 
pealed. 

Second assignment of error: The court erred in sustaining the 
objection of plaintiff to the following testimony offered by the de- 
fendants. The defendants offered to prove that the profits of their 
business at Dawson for the year preceding the levy of attachment 
by plaintiff were $6,000, as shown by bill of exceptions. 

Third assignment of error: The court erred in allowing the 
plaintiff to introduce in evidence, over the objection of defendants, 
a paper purporting to be a telegram sent by Stansell & Younger to 
the plaintiff; the plaintiff having failed to show that said paper 
was an original message or a copy of an original message; and it 
further appearing that if it was the telegram sent by defendants 
and received by plaintiff, plaintiff’s attachment was levied before 
his receipt of the telegram, as set forth in defendants’ bill of excep- 
tions. 

Seventh assignment of error: The court erred in allowing the 
plaintiff, over defendants’ objection, to read in evidence the petition, 
affidavit, bond and writ of attachment, in the case of August Bern- 
heim & Bower v. Stansell & Younger, filed and issued in the United 
States circuit court, at Waco, on 7th March, 1884, such attachment 
having never been levied and the debt having been paid before the 
issuance and levy of the writ sued out by the plaintiff, as set forth 
in bill of exceptions No. 5. 

Eighth assignment of error: The court erred in paragraph 4 of 
the charge of the court to the jury, in this, that the jury are in- 
structed that “the claims of the plaintiff, as set forth and specified 
in his petition, being admitted by defendants, plaintiff is entitled to 
a verdict for the amount of the same, with interest thereon to this 
date;” when the admission of defendants, as shown by their answer, 
extends only to the * indebtedness all ged In plaintiff's petition,” and 
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not to the claim for attorneys’ fees as set forth in plaintiff’s peti- 
tion. 

Tenth assignment of error: The court erred in instructing the 
jury as set forth in the sixth paragraph of the charge of the court, 
in defining malice to be personal spite or ill-will of one person toward 
another; thereby limiting the jury in their consideration and 
measure of exemplary damages on account of the maliciously suing 
out the writ of attachment by the plaintiff. 

Fifteenth assignment of error; 1. The verdict and judgment is 
contrary to the law and evidence, in that attorneys’ fees are charged 
against the defendants unjustly; the suit having been instituted 
before the indebtedness was due. 2. The judgment is against the 
sureties on the replevy bond for the amount of the attorneys’ fees 
set forth in the verdict and judgment, when the attorneys’ fees 
claimed by plaintiff are not alleged as a part of the indebtedness to 
secure which the attachment was sued out and levied. 


Frost, Barry & Lee, for appellants. 


Simkins & Neblett, for appellee, on the introduction of the tele 
gram, cited: McCue v. Klein, 2 L. R., 227. 

On the question of attorneys’ fees they cited: Ammon v. Thomp- 
son, 34 Tex., 237; Dugey v. Hughes Brothers, 2 Law Review, 207. 


Witiie, Curer Justicr.— The sole question in this case is: Was 
the attachment sued out through malice and without probable cause ? 

As bearing upon the question of malice in suits like the present, 
the following general principles seem to be well recognized: 

“In a legal sense, any unlawful act done wilfully and purposely 
to the injury of another, is, as against that person, malicious.” 2 
Greenl. on Ev., sec. 453. 

To sustain an averment of malice in a suit of malicious prosecu- 
tion, the plaintiff must show that the charge against himself, upon 
which the suit is based, was wilfully false. Malice may be proved 
by direct evidence or it may be inferred from circumstances. Id. 

It may be inferred by the jury from the want of probable cause. 
This, however, is not an inference of law, but is “an implication 
subject to be repelled by facts and circumstances indicating a fair 
and legitimate purpose and honest pursuit of a claim believed to be 
just.” Culbertson ». Cabeen, 29 Tex., 247. 

Probable cause for the prosecution of a civil suit “may consist of 
such facts and circumstances as lead to the inference that the party 
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was actuated by an honest and reasonable conviction of the justice 
of the suit.” And “it must appear that the facts, or so much of 
them as were sufficient to induce the belief, were communicated to 
the defendant before he commenced the prosecution of his suit.” 
Id., 454. 

The attachment in this case was sued out on Sunday the 16th of 
March, 1884. The bond was made the day before, at Houston; but 
the affidavit was not made until the 16th, and from that time must 
date such knowledge of facts as the appellee possessed, and upon 
which he acted in commencing the attachment proceedings. This 
affidavit was made at Corsicana, by the appellee’s agent; but as the 
appellee is to be held liable for the acts of this agent, he is entitled 
not only to the benefit of his own knowledge, but also that of the 
agent as to facts justifying the attachment. 

What were the facts and circumstances in reference to the conduct 
and affairs of Stansell & Younger which were known to Cleveland 
or his agent at the time of suing out the attachment? The affida- 
vit stated that the defendants Stansell & Younger had disposed of 
their property with intent to defraud their creditors. The affiant 
knew that the appellants had been forced to execute a note, the 
amount of which, together with ten per cent. attorneys’ fees, could, 
without notice, be converted into a judgment in any court having 
jurisdiction of the subject-matter. This was in itself evidence of 
bad commercial credit and a want of confidence on the part of the 
payees in the financial integrity of the appellants. This note had 
been paid, but the affiant did not know it. He knew, too, that 
Bernheim Bros. & Co. had sued out an attachment against Stansell 
& Younger, but did not know that their debt had been paid. This 
was a further evidence of the suspicion with which they were re- 
garded by their creditors. Cleveland had received a dispatch from 
his attorneys at Corsicana in reference to his debt against Stansell 
& Younger, which caused him to send his agent there to look after 
it. Upon the agent’s arrival he finds the entire real estate of the 
firm, which constituted the bulk of their property, mortgaged to 
other creditors; no debts paid by them so far as he knew; the 
United States marshal about to seize their goods under process of 
attachment; and other creditors looking on and awaiting the devel- 
opment of events, and apparently ready to attach at a moment’s 
warning, and if they attached first, Cleveland would probably lose his 
debt. These facts showed also that other creditors believed that a 
cause of attachment existed against the firm. When we add to 
these the fact that they had refused but a short time before to se- 
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cure Cleveland’s debt, but had secured others before and afterwards; 
and that they had apparently paid no debt with the proceeds of the 
sales of their property, but disposed of them for their own benefit, 
we can hardly say that there was not sufficient evidence to satisfy 
Cleveland that they had disposed of their property with intent to 
defraud their creditors. If the jury had so found, we certainly 
should not have disturbed their verdict. 

The only particle of evidence which could have justified the jury 
in implying malice was the fact that Cleveland had examined the 
records a short time before, and was satisfied with the condition of 
the appellants’ affairs. But it is not shown that any mortgage was 
on record at that time, except, perhaps, that of Willis & Bro. At 
the date of the attachment, their whole real estate was covered with 
mortgages. That Cleveland was satisfied, at the date of examining 
the records, does not, therefore, show that he had any reason to be 
satisfied at the time he sued out the attachment. 

It is clear that no express malice against the appellants was 
proved. Indeed, the appellants do not seem to contend that such 
malice existed. 

Admitting that want of probable cause was established by the 
evidence, which is exceedingly doubtful, the facts we have detailed 
show plainly that, if the appellee proceeded without sufficient cause, 
his conduct was not influenced in the least by malice. He had done 
nothing wilfully and purposely to the injury of appellants, and 
he had made no charges against them which he had reason to be- 
lieve were false. His conduct showed a fair and legitimate purpose 
to honestly pursue a just claim against his debtors. Had the jury 
inferred malice, under the circumstances, this court would have set 
aside their verdict as unsupported by any evidence whatever. 

This being the case, it follows that the charge of the court com- 
plained of in the tenth assignment of error, whilst erroneous, did no 
damage to the appellants, and could have had no effect upon the 
verdict of the jury. There was no proof of any species of malice 
whatever; and, under any charge that the court might have given, 
the jury were bound to find for the appellee; and if they failed to do 
so, this court would have reversed the judgment based upon their 
verdict. Any charge defining malice correctly would have been 
inapplicable to the case, and the appellant would have derived no 
more benefit from it than from the erroneous one given to the jury. 

This disposes also of the second assignment of error. If there 
was no malice, the testimony as to profits was inadmissible. The 
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appellants having no case on that question, had no right to prove 
vindictive damages of any kind whatever. 

As to the admission of the telegram from appellants to Cleve- 
land, it seems to have come from the party to whom it was directed, 
and there was no showing that it had been in any manner altered 
after it was received; and the original dispatch had been destroyed, 
But if those were not sufficient reasons for receiving it in evidence, 
it is enough to say that there was no proof to show malice, and 
this would have been but cumulative evidence upon a matter 
already proven beyond all doubt, and hence could not have influenced 
the verdict in any manner whatever. 

We do not find in the statement of facts, the petition, affidavit, 
bond, or writ of attachment in the case of August Bernheim & 
Bower v. Stansell & Younger; and hence it is not necessary to 
consider the exception to their introduction. Although the court 
overruled the objections to their admission, they do not seem to 
have been introduced; oral proof that the writ was sued out was 
produced; but to this no objection seems to have been made. 

Nene of the objections based upon the allowance of attorneys’ 
fees are well taken. ‘These fees were to become part of the d@ebt in 
case of suit, and are expressly claimed in the petition. The answer 
admitted all the indebtedness alleged in the petition which included 
these fees. It matters not that the suit was instituted before the 
debt was due. The debt was not paid at maturity, and this author- 
ized the plaintiffs to proceed to judgment upon the note, and that 
authorized the collection of the attorneys’ fees. The language of 
the note is that these fees are to be paid if the note is collected by 
law; and this note was so collected. 

The amount found by the jury, and for which judgment was 
rendered against the defendants and their sureties in the replevy 
bond, is not as much as was shown to be due in the affidavit for 
attachment. Neither is it as much as the principal of the debt sued 
on. The court was authorized to apply the $500 found for the de- 
fendant to the payment of interest and attorneys’ fees before deduct- 
ing any portion of it from the principal debt. [or that the sureties 
were certainly bound. 

There is no error in the judgment and it is affirmed. 


AFFIRMED. 
[Opinion delivered November 27, 1885.] 
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J. H. Epwarps v. M. P. Hateerr er At. 
(Case No. 5371.) 


1, PROBATE — JURISDICTION — INNOCENT PURCHASER.— A sale of land belonging 
to a deceased minor’s estate was made to satisfy the debts of the estate; the 
proceedings were all regular and under the order of the probate court of D. 
county. Afterwards one of the heirs brought a bill of review in the probate 
court of D. county to correct the orders made in that court, on the ground 
that, when letters of administration were granted in D. county, there was 
pending a decree of the district court of A. county, fully adjusting all rights 
and interests in the estate; that at that time an appeal to the supreme court 
was pending, taken by that heir against the administrator, who, as guardian 
of the deceased minor, was settling up his account in that court, and that 
the latter fraudulently procured administration in D. county for the pur- 
pose of preventing the decree of the court of A, county from being enforced, 
Held: 

(1) That the county court had jurisdiction to review and set aside its orders 
in a proper case; and as between the parties whose interests were involved 
in the litigation, on the case as it was made and presented, the county court 
did not have jurisdiction to grant letters of administration. Fortson v. Al- 
ford, 62 Tex., 576. 

(2) That the jurisdiction of the county court in the abstract, over the sub- 
ject-matter, could not be questioned. The statute itself recognizes the 
administration of the estate of the deceased ward, etc. R. S., arts. 2682, 
2683, 2686. 

(3) That as to third persons, strangers to the litigation in A. county, the 
administration in D. county was not a nullity. 

(4) That since the sale was made prior to the filing of suit to set aside the 
proceedings in the county court of D. county, it gave a good title to the 
purchaser, unless he had notice of the facts which questioned the jurisdiction 
of the court. 

(5) That if the purchaser had notice of such facts, still his vendee would 
be protected in case he paid a valuable consideration and bought without 
notice and without being put on inquiry. . 

(6) That the county court having jurisdiction of the subject-matter of the 
administration, its confirmation of the sale would be conclusive in a collat- 
eral proceeding where the record did not affirmatively show that the juris- 
diction did not attach. Murchison v. White, 54 Tex., 78. 


Arrrat from Ellis. Tried below before the Hon. Geo. N. Al 
dredge. 

This is an action of trespass to try title brought by Mary P. Fort- 
son, October 1, 1884, against J. H. Edwards, to recover fifty-four 
and one-half acres of land in Ellis county, a part of the Hamby 
Harris three hundred and twenty-acre survey. Pending the suit 
the plaintiff married H. A. Halbert, who is joined with her as co- 
plaintiff. Defendant answered by plea of general denial, “not 
guilty,” and a claim for valuable improvements made in good faith. 
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Trial was had without a jury; judgment for the plaintiff for the 
land, and adjudging the defendant $217 as the value of his improve- 
ments. From this judgment the plaintiff appealed and assigns 
errors. 


For full statement of facts see Fortson v. Alford, 62 Tex., 576. 


J. W. Ferris, for appellant, on the title of purchaser at a judicial 
sale, cited: Harle v. Langdon, 60 Tex., 562, and cases cited; Freem. 
on Judg., sec. 484. 

On jurisdiction and innocent purchasers, he cited: R. S., arts. 
1789, 1792, 1874; Guilford v. Love, 49 Tex., 736; 18 Tex., 179; 
Murchison v. White, 54 Tex., 82, and cases cited; Burdett v. Silsbee, 
15 Tex., 618-620; 2 Pet., 168; 2 Wall., 216; 2 How., 319; Freem. 


on Judg., sec. 509; Alexander v. Maverick, 18 Tex., 195. 


F. N. Read, for appellees, cited: Fortson v. Alford, 62 Tex., 
576; Veal v. Fortson, 57 Tex., 488; Munson v. Newson, 9 Tex., 111; 
Withers v. Patterson, 27 Tex, 494; Fisk v. Norvel, 9 Tex., 13; 49 
Tex., 610; 54 Tex., 84: The State v. Wvgall, 2 Tex. Law Review 

« S ’ ’ 
138; Johnson v. Timmons, 50 Tex., 521; Littleton v. Giddings, 47 
Tex., 109; 29 Tex., 216; Harle v. Langdon, 60 Tex., 562. 


Watker, P. J. Com. App.— The plaintiff claimed title as heir of her 
deceased sister, Earle E. Cravens, who died in Dallas county, Texas, 
in April, 1880. The defendant claimed title under a probate sale 
under an order of the county court of Dallas county, Texas, where 
the estate of Earle E. Cravens, deceased, was then being adminis- 
tered, George F. Alford (late guardian of said Earle E. Cravens 
during her life-time) being the administrator. Earle E. Cravens, 
therefore, was the common source of title. No question is made 
as to the regularity of the proceedings of the probate sale and its 
confirmation. It was made on an application to pay debts, and one 
A. N. Alford became the purchaser, and the sale was duly confirmed. 
Order of sale was made January 22, 1881; the sale was made under 
it, and on April 7, 1881, the sale was confirmed and title deeds 
ordered to be executed. On April 15, 1881, A. N. Alford sold to 
Edwards, the appellant; the latter paid the purchase price, $400, 
and made improvements on the land of the value of $217, before 
having notice of plaintiff’s claim. 

Subsequent to all these proceedings, viz., February 28, 1882, Mary 
P. Fortson (now Mrs. Halbert) brought in the county court of Dallas 
county a bili of review to correct the former orders made in that 
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court in reference to the administration of said estate, and to re- 
scind and annul all orders made therein. The grounds on which 
that suit was brought are traceable through a rather tedious his- 
tory, the details of which are not necessary to be set out here for 
the due consideration of the questions to be decided on this appeal ; 
they will, however, be fully seen by referring to the cases of Veal 
vw. Fortson, 57 Tex., 482, and Fortson vw. Alford, 62 Tex., 576, but 
more especially to the case last cited. The gravamen of the bill of 
review was to show that there existed no necessity to administer 
the estate of Earle E. Cravens, deceased, in Dallas county, because 
there was pending at the time of the granting of letters of admin- 
istration a decree of the district court of Anderson county fully ad- 
justing all the rights and interests of all persons interested in that 
estate; that at that time an appeal to the supreme court was pend- 
ing, taken by said Mary P. Fortson against said George F. Alford; 
and that said George F. Aiford had proceeded to obtain said admin- 
istration on the estate aforesaid fraudulently, and in effect for the 
purpose of indirectly preventing the decree rendered in said suit in 
Anderson county district court from being enforced according to 
its meaning and intent. The supreme court, in Fortson v. Alford, 
supra, held that the county court had jurisdiction to review and set 
aside its orders in a proper case, and the opinion, properly interpreted 
according to its meaning, held that, as between the parties whose 
interests were involved in the litigation, on the case as it was made 
and presented, the county court did not have jurisdiction to grant 
letters of administration. The opinion says: “ Under such state 
of case, certainly the county court of Dallas county would have no 
jurisdiction or power over the subject-matter of the litigation then 
pending in the courts of Anderson county.” 

As respects the jurisdiction of that court in the abstract, over the 
subject-matter, that is quite a different thing. Such jurisdiction as 
that is not to be questioned. The statute itself recognizes an ad- 
ministration of the estate of a deceased ward, and it provides also 
in case of such death, for the final settlement of the guardian’s 
account. Arts. 2682, 2683, 2686, R. S. 

As far as concerned third persons, strangers to the matters in- 
volved in the litigation in the district court of Anderson county, the 
administration in Dallas county was not a nullity. The court had 
jurisdiction of the subject-matter, and innocent third persons would 
not be affected by those considerations which were involved in the 
case of Fortson v. Alford, supra. 

This sale was made long before the filing of the suit to set aside 
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the orders and proceedings had in the administration of the estate 
in the county court of Dallas county. If A. N. Alford was a pur. 
chaser without notice of the facts which questioned the jurisdiction 
of the county court as complained of in the case of Fortson ,», 
Alford, supra, or if the defendant Edwards, without such notice, or 
the knowledge of any fact that would put him on inquiry and 
which would Jead him to a knowledge of such facts, paid a valu- 
able consideration for the land, he would be protected as an inno- 
cent purchaser. Harle v. Langdon’s Heirs, 60 Tex., 562. 

The county court had jurisdiction of the subject-matter of admin- 
istration of the estate of Earle E. Cravens, and its confirmation of 
the sale would be conclusive in a collateral proceeding where the 
record does not affirmatively show that its jurisdiction did not 
attach. Murchison v. White, 54 Tex., 82, 84, 85, and authorities 
there cited. As to the effect of a reversal of a judgment upona 
sale made under the judgment before it is reversed, showing that 
the purchaser will be protected, see Freeman on Executions, 345; 
Freem. on Judgm., sec. 484; Rorer on Jud. Sales, sec. 179. 

A purchaser is not bound to look further back than the order of 
the court. Burdett v. Silsbee, 15 Tex., 618, 619, 620; Freem. on 
Judg., sec. 509. He must inquire, however, at his peril to see that 
the court had jurisdiction to make the order, and if it had, a stranger 
buying at a judicial sale under it will be protected. See Ireem. on 
Judg., sec. 509. 

We are of opinion that the judgment be reversed and the cause 
remanded. 

REVERSED AND REMANDED 


[Opinion adopted June 16, 1885.]* 





Noserto GaArzA ET AL. Vv. Toe Srate or Texas. 
(Case No. 1787.) 


1. Act or AvaGust 15, 1870—ConFrRMATION.—A number of parties brought 
suit against the state under an act passed August 15, 1870, seeking a con- 
firmation of title and patent to land. Plaintiff relied on an instrument, 
which bore date in 1841, and which purported to be a confirmation of title 
to certain purchasers from the original claimant of the inchoate title. Held: 

(1) That it was essential to the right to bring suit under the act that the 
grant of land sought to be confirmed should have had its origin prior to 





* This opinion should have appeared among the cases of the Austin Term, 1885. 
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December 19, 1836, and that the burden of proving that fact was on the 
plaintiffs. 

(2) That a recital in the paper title attached to the petition, that the act of 
sale was made by the alcalde under superior orders dated October 5, 1836, 
was not sufficient evidence that the title originated prior to December 19, 
1836. Plaintiffs should have shown that their imperfect title had such an in- 
ception prior to December 19, 1836, as entitled them to be perfected under 
the former government. 47 Tex., 307. 

(83) The mere fact that the proper authorities ordered a sale of the land 
did not connect plaintiffs with the title; their title had its inception only 
when their bid was accepted, and they then acquired an equitable title which 
would have become perfect on payment of the purchase money. Unless 
they proved such an equitable title in themselves prior to December 19, 1836, 
they could not sue under the act. 


Aprrat from Travis. Tried below before the Hon. J. P. Rich- 
ardson. 
The opinion states the case. 


Fred. Carleton, for appellants. 
S. R. Fisher and A. J. Peeler, for appellee. 


Witur, Curr Justice.— This suit was commenced in 1871, in the 
district court of Travis county, under an act of the legislature of 
August 15, 1870, entitled “ An act to ascertain and adjudicate cer- 
tain claims for lands against the state, between the Nueces and Rio 
Grande rivers,” for the purpose of having the title confirmed, and 
a patent issued to a tract of land containing two leagues, part of 
the ejidos of old Reynosa. The paper title under which the plaint- 
iffs claimed was attached to the petition, bears date the 24th day of 
September, 1841, and appears to be an instrument in the nature of 
a confirmation of title to the said land to ninety-six persons, who 
had become the purchasers thereof. 

It was essential to the right to bring suit under the above act 
that the grant of land sought to be confirmed should have had its 
origin previous to the 19th day of December, 1836. The burden of 
proving this fact, and of bringing himself within the purview of 
the statute, is, of course, upon the plaintiff seeking the confirmation 
of the title. The only evidence upon this subject found in the 
record is a recital in the paper title that the act of sale was made 
by the alcalde, under superior orders dated October 5, 1836. We 
do not think that this recital is .sufficient evidence that the title 
originated prior to the 19th of December, 1836. 

This court in the case of The State wv. Sais, 47 Tex., 307, 313, held 
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in effect that no imperfect title could be perfected under the statute, 
unless its acquisition from the former government had commenced, 
and it had a substantial inception in good faith, attached to a par. 
ticular tract of land prior to December 19, 1836, such as would then 
and there entitle the party to be perfected under the laws of the 
former government; that there must have been some part of the 
title perfected sufficient to establish the right of the claimant to 
the land. 

The mere fact that the proper authorities had ordered a sale of the 
land did not connect the plaintiffs with the title in any manner 
whatever. They had in no mode, legal or illegal, commenced to 
acquire title from the government previous to the 19th of December, 
1836. What had been done prior to that time was done by the 
authorities, not for the special benefit of these parties, but it was 
an act of which any person in the community could take the benefit. 
The land to be sold under the order was open for purchase by any 
one. The fact that a person occupied a position to acquire land 
under an order made before the 19th of December, 1836, confers no 
such right as is provided by the statute. State v. Sais, 47 Tex., 313, 

Not until these claimants took the benefit of the order of sale by 
a contract of purchase did they become connected with the land in 
such manner as to give their title its origin and inception. They 
could not, previous to that time, claim to have any right which was 
not common to all others. Their only right was to offer a price for 
the land; but when this offer was accepted, then they became 
clothed with an imperfect right to the land, which equity would 
mature into a perfect title upon payment of the purchase money. 
But we have no evidence that the sale took place before the 19th 
of December, 1836. The language of the instrument attached to 
the petition is not capable of the construction placed upon it by the 
counsel for appellants. It does not state that the ejidos was sold on 
the 5th of October, 1836, but that the order for its sale was made 
onthat day. As nothing more than the order of sale took place 
before December 19, 1836, we hold that the title of the applicants 
did not originate by or before that time, and they were not entitled 
to the benefits of the statute under which this suit was. brought. 

Our views upon this question render it unnecessary to consider 
any other points in the case. 

There is no error in the judgment and it is affirmed. 


AFFIRMED. 


[Opinion delivered December 8, 1$85.] 
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Josr Casstano, Cotiecror, v. Ursutine Acapemy. 
(Case No. 1824.) 


1. ARTICLE 12, SECTION 2, CONSTITUTION 1876 — CONSTRUCTION — SCHOOL PROP- 
ERTY.— The owner of land and buildings used for private school purposes 
applied for an injunction to prevent them from being sold for taxes, claim- 
ing that under the constitution of 1876 the property was exempt from tax- 
ation. Held: 

(1) That the constitution of 1876 exempts a building used exclusively for 
school purposes; the word building is as broad as the term house, and house 
has been construed to mean both the structure and the land on which it 
stands. Trinity Church v. Boston, 118 Mass., 164. “Those who codified our 
laws, and the legislature that adopted the Revised Statutes, construed the 
word building to embrace the land used in connection with it. 

(2) That it has been the policy of the state to encourage educational enter- 
prises by exempting them from the burdens of government, and there is 
nothing to warrant the inference that the framers of the constitution, in the 
use of the word building, intended to discriminate against private schools, 

(3) That ground used for the recreation of the students and to supply the 
school table with vegetables was necessary and used for the proper and 
economical conduct of the school, and, as such, was exempt. Following 
Pierce v. Cambridge, 2 Cush., 611; Mass. Gen. Hospital v. Somerville, 101 
Mass., 319. 

2, TAX DEED — CLOUD ON TITLE — Equity.— A collector’s deed to property sub- 
ject to taxation and sold in accordance with law vests a good and perfect 
title, which can only be impeached for actual fraud. Such a deed would, 
therefore, constitute a cloud upon the title of land regularly sold, but not 
liable for the tax, to prevent or remove which equity may be invoked. 


Aprrat from Bexar. Tried below before the Hon. G. H. Noonan. 

On the 6th day of May, 1884, appellee filed a bill in the district 
court of Bexar county praying an injunction against appellant as 
collector of taxes, restraining him from selling a certain tract of 
land situated in the city of San Antonio, upon which had been 
erected certain improvements, which together with the improvements 
appellee claims to be exeript from taxation under the constitution 
and laws of the state, as “used and owned exclusively for school 
purposes.” An interlocutory injunction was granted by the district 
judge in accordance with the prayer of the bill upon the same day. 

Upon the 2d day of February, 1885, appellant filed his first 
amended answer, in which he demurred to the bill for want of 
equity; denied generally the allegations of plaintiff’s petition; 
averred specially that the land, etc., was subject to taxation, and 
further averred that the appellee was carrying on a school for profit 
upon the said land in which large numbers of pupils were received, 
taught and boarded, and in which a number of teachers were fed 
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and boarded and had their home; that the teachers so employed 
were members of the Ursuline Order of Nuns and lived upon the 
premises as a family, etc.; that the profits arising from the conduct 
of the school was subject to the control of said Ursuline Nuns or 
the heads of their order. And finally, that the appellee had paid 
and offered to pay no part of the taxes assessed upon the entire 
property. 

Upon the 9th day of March, 1885, the case was submitted to the 
court upon the law and the facts, which thereupon rendered a judg- 
ment for the appellee, with a decree perpetuating the injunction. 


Jno. A. & N. O. Green, for appellant, cited: Constitution, art. 8, 
sec. 2; R.S., art. 4673, par. 1; 1 Desty on Taxation, p. 120 (citing 
Mullen v. Com’rs, 85 Pa. St., 288); id., pp. 107, 108, 112; Burroughs 
on Taxation, pp. 133, 134; Red v. Johnson, 53 Tex., 284; St. Mary’s 
College v. Crowl, 10 Kan., 451; Cooley on Taxation, pp. 537, 538; 
Harrison v. Vines, 46 Tex, 22, 93 ; R. G. R. R. Co. v. Scanlan, 44 
Tex., 651; Blanc v. Meyer, 59 Tex., 92. 


Wm. Aubrey, for appellee, on the illegality of the tax, etc., cited: 
Pierce v. Cambridge, 2 Cush., 611; Wesleyan Academy v. Wilbra- 
ham, 99 Mass., 599; Mass. Gen. Hos. v. Somerville, 101 Mass., 819; 
Griswold College v. S., 26 Am., 138 (46 Ia.); Ward v. Manchester, 

22 Am., 504 (56 N N. H.); State v. Ross, 4 Zabr., 497; Gerke v. Pur- 
cell, 25 Ohio St., 299): surroughs on Taxation, sec. 71; Cleveland 
Library Association »v. Pelton, 36 Ohio St., 253; Donohugh’s Ap- 
peal, 86 Pa. St., 306; Hilliard’s Law of Taxation, sec. 35; People 
ez rel. Academy of the Sacred Heart v. Commissioners of Taxes 
and Assessments of New York City, 6 Hunt (N. Y.), 109; Monti- 
éello Academy v. People, 106 Ill, 398; S. C., 46 Am., 703; Desty, 
Taxation, 116-7; Trinity Church v. Boston, 118 Mass., 164; Henne- 
pim Co. v. Grace, 27 Minn., 503; Phillips, Mech. Liens, secs. 199, 
200; Const. 1845, art. VII, sec. 27; Act of December 12, 1849 (1 
P. D., 5147); Const. of 1866, art. VII, sec. 27; Act of November 
10, 1866 (2 P. D., 7485); Const. of 1869, art. XII, sec. 19; Act of 
May 12, 1871 (2 P. D., 7688); Const. of 1876, art. VIII, sec. 2; R. 
S.,-art. 4673; Briscoe v. Bronaugh, 1 Tex., 326; Long ». Steiger, 8 
Tex., 460; Carter v. Carter, 5 Tex., 102; Gamage v. Trawick, 19 
Tex., 58. 

On the right to the equitable remedy of injunction, he cited: 

George v. Dean, 47 Tex., 73; Galveston Gas Co. v. Galveston, 54 
Tex., 292; Lee v. Thomas, 49 Mo., 112; id., 190; id., 419; 47 Mo. 
393; 2 Dil. Mun. Corp., 738; High on Injunctions, 368, 
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Rozertson, Assocrare Justice.— The word building is a term as 
broad as the word house. House has been construed to mean both the 
structure and the land on which it stands. Gerke v. Purceli, 25 Ohio 
St., 227; Mullen v. Comm’rs, 85 Pa. St., 288; Trinity Church v. Boston, 
118 Mass., 164, and cases cited in it. And when a mechanic has 
been given a lien upon the building he constructs, his lien has been 
extended by construction to enough of the land occupied by the 
building to support it and to furnish the room for its convenient 
enjoyment. Phillips on Mech. Liens, secs. 199, 200. 

Whether the budding used exclusively for school purposes, which 
is exempted by the constitution from taxation, embraces the land 
necessary for that use depends upon construction. Art. 12, sec. 2, 
Const. 1876. 

Article 4673 of the Revised Statutes in terms extends the exemp- 
tion to the land as well as the building. Unless the land is embraced 
in the term building, this legislative expansion of the exemption is 
void. The distinguished gentlemen who codified our laws, and the 
legislature which adopted our Revised Statutes, have construed the 
word building to embrace the land used in connection with it. 

It has been the policy of the state since 1849 to encourage educa- 
tional enterprises by exempting them from any share of the burdens 
of government. Pasch. Dig., arts. 5147, 5148, 7485, 7688. The 
constitution of 1876, so far from modifying this policy, makes munifi- 
cent provision for the maintenance of free schools. There has been 
no antagonism between the public and private schools, to warrant 
the inference that the framers of the constitution, in the use of the 
word building, intended a spiteful discrimination against private 
schools. 

The education of the masses is now recognized as a function of 
state government. Those who, from charitable considerations, to 
forward sectarian views, or for private profit, have organized or con- 
ducted schools, have assisted the state in the performance of a duty 
it owes to its citizens, which cannot be too thoroughly performed, 
and which the state has never assumed that it had either the means 
or the machinery of doing sufficiently well without private assist- 
ance. The Ursuline Academy is performing its part in this branch 
of the public service, and it should rather be encouraged by aids, 
than impaired in its usefulness by a tax upon its pitiful revenues. 

Churches and school-houses are generally the most massive and 
splendid architectural ornaments in highly civilized communities, 
They are not usually constructed upon wheels or portable, to be 
pulled or packed from one tract of land to another as rapidly as 
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the ownership of the foundation is changed by a tax sale. To ex- 
empt the building and not the land to which it is irremovably fixed 
is a mockery that would appear ridiculous in so solemn an instru- 
ment as a constitution. We conclude that the word budding, as 
used in the constitution, has its broader signification, consonant 
with the purpose of the exemption and the settled policy of the 
state. 

All the buildings and all the land sought to be sold by appellant 
were necessary and used for the proper and economical conduct of 
the school. . Every person who occupied any portion of the prem- 
ises was exclusively engaged in some department in the service of 
the school. The grounds were used for the recreation of the pupils, 
and to supply the school table with vegetables. Authority is not 
wanting to extend the exemption to land much less directly em- 
ployed to forward the interests of the school. Trustees v. Wilbra- 
ham, 99 Mass., 599; State v. Ross, 4 Zabr. (N. J.), 497; Mass. Gen. 
Hos. v. Somerville, 101 Mass., 319; Pierce v. Cambridge, 2 Cush., 
611. In Red vw. Johnson, 53 Tex., 284, a school was carried on in 
the private residence of the teacher’s husband; it was not exclusively 
used for school purposes. 

It is not certain that the buildings and grounds described in the 
record under the agreed facts are not exempt as “ An institution of 
purely public charity.” Cleveland Library Asso’n v. Pelton, 36 
Ohio St., 253; Donohugh’s Appeal, 86 Pa. St., 306; Hennepin ». 
Grace, 27 Minn., 503; Gerke v. Purcell, 25 Ohio St., 229. 

If the property had been sold in accordance with law, the col- 
lector’s deed, if the property had been subject to taxation, which 
would depend upon facts not disclosed by the county registry, would 
“vest a good and perfect title in the purchaser thereof, subject to be 
impeached only for actual fraud.” Sec. 13, art. 8, of Const. of 1876. 
Such deed would therefore constitute a cloud upon the title to land 
regularly sold, but not liable for the tax imposed, to prevent or re- 
move which the jurisdiction of a court of equity may be invoked. 
G. G. Co. v. Gal. Co., 54 Tex., 290; Cooley on Taxation, pp. 542 and 
543. 

There is no error in the judgment of the court below, and it is 
accordingly affirmed. 

AFFIRMED. 
[Opinion delivered December 8, 1885.] 
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J. W. House er at. v. H. P. Stone. 
(Case No. 1793.) 


1. TAX SALE — REVISED STATUTES, ARTICLE 4711.— To constitute a valid tax 
sale of unrendered property subject to taxation, it is essential that the 
proper officer shall substantially comply with article 4711, Revised Statutes. 
See opinion for assessment and listing of such property held insufficient 
under the statute. 

2, SaAME.— The statute coutemplates the performance by the assessor of a 
formal, solemn act, which is to constitute the basis for enforcing, if neces- 
sary for the collection of the taxes due on property, the divestiture of the 
owner's title to it; and the act should clearly manifest upon its face its char- 
acter and intention, by appropriate recitals, if its validity as an assessment 
is left to stand alone upon a schedule, disconnected from any other evidence 
than its existence in a blank book in which the assessor assessed the prop- 
erty in question. 

3. SAME —- EvipeENCcE.— The evidence of the act of assessment of the property 
must be made clearly to appear. If entered by the assessor in a blank 
book kept in his office, the mere use of such a book for such a purpose in 
no wise dispenses with the necessity of showing in his entries that he offi- 
cially acted in the premises by a recital of the doing of all such acts as 
were necessary in order to subject the property thus assessed by him to 
sale for taxes due on it. 

4, Same.— The authority for the officer’s making the assessment is, that the 
property has not been listed to him as declared in the statute, and the as- 
sessment should show, in some appropriate manner, that it was done by 
the assessor in accordance with such authority, and that the assessment 
thus made was of property falling within the category of such as was 
thus subject to taxation and had accordingly been assessed by him. 

5. SaAmE.— The lots of land must be definitely and distinctly described, and 
parol proof cannot supply the deficiency in the description or boundaries. 
These must be ascertained from what is written. The question is not one 
of intention, but of fact. What did the assessor do? On what specific lot 
was the tax laid? These questions must be answered from the record, 

6. TAX TITLE — IMPROVEMENTsS.— If a tax title shows upon its face that it is 
void, it cannot be the foundation for a claim for the value of improvements 
made in good faith. Hatchett v. Conner, 30 Tex., 104. 

7. GooD FAITH — CLAIM FOR IMPROVEMENTS.— A possessor in good faith is one 
who not only supposes himself to be the true owner, but is ignorant that 
his title is contested by one claiming a better title. Houston v. Sneed, 15 
Tex., 307. Such a one is entitled to the value of his improvements, though 
it should turn out that his title was defective, or that another had the 
superior title. The possessor must have reasonable ground to believe that 
he is the true owner. Dorn v. Dunham, 24 Tex., 366. This is a question of 
fact for the jury. 

8. Evipencre.— One claiming under an invalid tax title, not void on its face, is 
entitled to adduce evidence as to improvements under his suggestion of 
good faith, and to have that issue determined. French v. Grenet, 57 Tex., 273, 
and Wofford v. McKinna, 23 Tex., 36, approved, and Robson v. Osborn, 13 
Tex., 298, questioned. 
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9. CASES CITED — Goop FaITH.— Hutchins v. Bacon, 46 Tex., 408; Sartain v, 
Hamilton, 12 Tex., 219, and Hill v. Spear, 48 Tex., 583, cited to show that 
the question of good faith is one of fact. A party’s knowledge of the ex- 
istence of an adverse title, superior, as it may turn out, to his own, or 
a knowledge as to the muniments of his own title with which the law 
charges him, and notwithstanding he knows the contents of them, and in 
fact that their defects are in law fatal to the validity of his title, is never- 
theless not rigidly held responsible for his innocent errors as to the legal in- 
terpretation of either the validity and superiority of the adverse*title, or of 
the inferiority of his own. 

10. SamMe.— It isa question of fact to be de‘ermined whether he did in good faith 
believe his own to be the true and superior title. The application of the 
mayim that ‘‘every man is held to know the law” is not as to this class 
of cases recognized, but expressly disclaimed by our courts. 

11. Same.— But good faith alone, regardless of the character of title under which 
a party claims, does not entitle him to recover the value of his improve- 
ments. If a person does not look to the character of the title by which he 
enters upon and improves land, but recklessly acts on the presumption that 
any deed conveys a title, he does so at hisown risk. If there are no grounds 
for his questioning the fact that he has neither a title nor the semblance of 
an apparent title, the law will conclusively presume that his claim is not 
based on good faith. Miller v. Brownson, 50 Tex., 583. 

12, Tax TITLES.— It is settled that tax titles, when in every respect complete, 
may constitute perfect assurances of title; they may constitute the basis of 
good title under the statute of limitations independent of any judicial 
determination as to their validity; and under certain circumstances they 
are to be deemed colorable titles. Though invalid, a tax title is not neces- 
sarily without meritorious consideration, if the owner had reasonable 
grounds for believing that his title was good. 

13. EVIDENCE — GoOoD FAITH.— See opinion for evidence held insufficient to sus- 
tain the presumption of law that there was a lack of good faith on the 
part of a claimant for the value of improvements. 


Aprrat from Tarrant. Tried below before the Hon. A. J. Hood. 

This is a suit, filed April 25, 1882, in the district court of ‘Tarrant 
county, by H. P. Stone against appellants, J. W. House and wife, 
Fannie W., in an action of trespass to try title to lot No. 13, in block 
A 2, of Daggett’s addition to the city ef Fort Worth, being twenty- 
five by one hundred feet in size, and also a prayer for rents. 

The defendants filed a general and special demurrer and a gen- 
eral denial, and a plea suggesting possession in good faith for more 
than’one year and having made permanent, valuable improvements 
on said lot in the sum of $1,150. 

The case being tried by the court on September 4, 1882, judgment 
was rendered for the plaintiff, H. P. Stone, and against defendants, 
J. W. and Fannie House, for the recovery of the lot in suit and for 
rents at $5 per month, less $22.76, paid by defendants as taxes, and 
for costs; defendants excepted and gave notice of appeal, and as- 
signed errors, and brought the case before this court for revision. 
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The errors assigned were that — 

1st. The court erred in excluding evidence of the kind and value 
of improvements made on the lot, in good faith, by the defendants. 

2d. The court erred in giving judgment on the evidence and upon 
the law applicable to the case. 


Jas. C. Scott, for appellants. 
No briefs on file for appellee. 


Wacker, P. J. Com. Apr.— The only questions involved in this case 
arise out of the effect to be given to two tax deeds conveying the 
property in dispute to one E. M. Daggett, under whose quitclaim 
deed to Mrs. Fannie W. House the defendants claim title, or, failing 
in that, the value of improvements made by the defendants on the 
lot. 

The lot was sold for the unpaid state and county taxes for 1877, 
and for the taxes alike due and unpaid to the city of Fort Worth 
for the same year. The deeds were made respectively by the state 
and county assessor and collector of taxes, and the city collector of 
Fort Worth; that made by the former on May 10, 1878; that by 
the lafter on April 6, 1878. The property was assessed against an 
“unknown owner,” and was so sold and conveyed. 

We will notice first the second ground of error, to the effect that 
the evidence warranted a judgment in favor of the defendants sus- 
taining the validity of the tax titles. 

In order to constitute a valid tax sale of unrendered property sub- 
ject to taxation, it is essential that the proper officer shall substan- 
tially comply with section 14 of “ An act to define the duties, powers, 
qualifications of assessors of taxes, and to regulate their compensa- 
tion.” Acts of 1876, p. 269; R. S., art. 4711. That section pro- 
vides as follows: “If the assessor of taxes discover any real 
property in his county, subject to taxation, which has not been listed 
to him, he shall list and assess such property in the manner follow- 
ing, to wit: First, the name of the owner; if unknown, say 
“unknown.” . . . Seventh, the number of lot or lots. Eighth, 
the number of the block. Ninth, the true and full value thereof. 
Tenth, the name of the city or town; and give such other descrip- 
tion of the lot or lots, or parcels of land, as may be necessary to 
better describe the same, and such assessment shall be as valid as if 
rendered by the owner thereof.” 

The only evidence offered by the defendants to show an assessment 
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and listing of the property in question is thus stated in the state- 
ment of facts, viz.: “The present assessor for Tarrant county pro- 
duced the abstract records of his office in which the assessor assessed 
the property in question in a blank book, and this was the only 
effort at assessing said plat and property in question, in the follow- 
ing manner, having no words or figures other than as appears on 
this plat. The following is a perfect fac simile.” 

The plat referred to consisted of a diagram on the margin of 
ruled columns representing a square figure divided in two parts by 
a perpendicular line; each of these halves being subdivided by par- 
allel lines equidistant from each other, including in ail sixteen 
oblong parallelograms, and each subdivision numbered from one to 
sixteen inclusive, respectively. Across or on the face of this figure 
or diagram was marked “A. 2.” The diagram was doubtless intended 
to represent a block of lots; and “A. 2.” meant “Addition ” — 
“block number 2.” The first left hand column contained the figures 
“1877.” The three remaining columns to the right are thus repre- 
sented : 











ie it lions 6. svepchaitnbeeegesduneoee bie 5 500 
SE ECS re, Pieper sree rere | 1,2,8and4 | 200 
NS Fad ote i was as dteansiein 6 | . 200 
EST NS a ee SE Ee 7,8 650 
TCD nivtnndechctses £09008erebststdenese| 4 200 
Ce Mitac ec secs edwace sd aoe sie ecm é 12 250 
EE Las bwipn stint ails Keck. a aeninn Powe des sis 14 200 
ae cia ckbctares abeeeesdastersenees 16 2,000 
RE Saws dp 5 ead bocbionsscce sccseeevess il 250 
res ie Nas caetetue chs suieude eine ees 9 300 
eee a ae a ne ke kein ome <blewninwe 10 250 
te iden cn dn kia khee diasbaes sosdwsimrt 13 250 
ES a i, be ues aah i tb 40'eeGnen so ebew es 15 200 





The schedule thus presented was probably intended to represent 
the owners and the unknown owners of the lots indicated by the 
numbers opposite their names and opposite to the word “ unknown,” 
and also the amount of value of the respective lots as assessed by 
the assessor of taxes; but it failed to comply with the requirements 
of the statute above quoted, and it does not afford such evidence of 
a valid assessment of the property as will support a sale of it for 
taxes. It contains no recitals which show that the assessor did, as 
such officer, make the assessment which the scliedule and plat indi- 
cates he may have designed to make. The statute contemplates 
the performance by him of a formal, solemn act which is to consti- 
tute the basis for enforcing, if necessary for the collection of the 
taxes due on property, the divestiture of the owner’s title to it; and 
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the act should clearly manifest upon its face its character and inten- 
tion by appropriate recitals and statements, if its validity as an 
assessment is left to stand alone upon such schedule disconnected 
from any other evidence than its existence in a blank book in which 
the assessor assessed the property in question. 

Whether such assessments are made by the officer and entered in 
books kept as records in his office or otherwise, the evidence of the 
act of assessment of the property must be made clearly to appear. 
If entered by the assessor in a blank book kept in his office, the 
mere use of such a book for such a purpose in no wise dispenses 
with the necessity of his showing in his entries that he officially 
and solemnly acted in the premises by a recital of the doing of all 
such acts as were necessary to be done in order to subject the prop- 
erty thus assessed by him to sale for taxes due on it. 

The authority for the officer’s making the assessment is that the 
property bas not been listed to him, as declared in section 14, Acts 
1876, supra (Kt. S., art. 4711), and we think the assessment made by 
the assessor should show, in some appropriate manner, that it was 
done by bim in accordance with such authority, and that the assess- 
ment thus made was of property falling within the category of 
such that was thus subject to taxation, and had accordingly been 
assessed by him. 

The tabular schedule in evidence failed to show that it was the 
result of an assessment of real property subject to taxation, made 
by the assessor, nor did it otherwise identify the property assessed, 
unless by mere inference that the diagram represented a block of 
lots, and that the columns represented the owners of them, with the 
assessor’s valuation thereof. There is nothing on the face of the 
paper which refers the matter contained in it to any character of 
transaction, or which connects the various items of names and 
figures with any particularkind of property. Considered abstractly, 
by itself, it might as well refer to matters wholly disconnected with 
the subject of assessment of real property for unpaid taxes, or un- 
rendered taxable property. 

The statute itself establishes and prescribes the rule of certainty 
in respect to the identification of the property to be assessed, and 
requires the assessor to list and assess it in accordance therewith. 
This requirement contemplates a written list and assessment, and it 
must be sufficient to afford a basis for the further proceedings which 
the law contemplates may result in a sale of the property thus 
listed and assessed. On this branch of the subject, Burroughs in 
his treatise on taxation, section 96, says: “It must not be sup- 
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posed that because, in the class of cases we are considering, the land 
is proceeded against and the name of the owner is not essential, 
there is any less necessity for a description of the land by which 
it can be readily identified. There must be something more than 
parol proof to show that a particular tract was meant to be assessed. 
This may consist of a name connected with a title of some kind 
once existing in connection with the land, or a number, or a known 
designation, an adjoinder, a settlement, or some circumstance to 
lead to a knowledge of the land assessed. It does not help the 
matter to call it a proceeding in rem. A thing to be the subject 
of a legal proceeding must have some means of ascertainment. 
Parol evidence cannot be used to show that a tract on the list was 
intended for a particular tract. Titles which should rest in the 
breast of the officer making the levy would be of all things most 
transitory. The lots of land must be definitely and distinctly de- 
scribed, and parol proof cannot supply the deficiency in the descrip- 
tion or boundaries. These must be ascertained from what is written. 
The question is not one of intention, but one of fact— what did 
the assessors do? Which is the specific lot on which the tax is 
laid? These questions must be answered from the record.” 

The list and assessment fails to identify with any degree of cer- 
tainty the lot in question, nor does it with the required certainty 
indicate “the number of the lot ”— nor “the number of the block” — 
nor “the true and full value” of the lot—nor does it indicate 
“the name of the city or town,” nor “give such other description 
ofthelot . . . asmay be necessary to better describe the same.” 
The instrument of writing does not contain in it anything which 
affords upon its face the particulars of designation as to the above 
named matters, which the law contemplates shall be shown. 

A compliance with the requirements of the statute was one of the 
prerequisites of a valid sale of the property, and a non-compliance 
with which, and the statutes regulating sales of property for taxes, 
must be deemed fatal to the defendants’ title. 

The defendants offered to prove the kind of improvements made 
on the lot by the defendants, which evidence the court, on plaintiff's 
objections, refused to allow, on the grounds following: “That if the 
tax sale conveyed a title there was no necessity of proving the value 
of improvements, and if it did not convey title, that the defendants 
could not claim as innocent purchasers,” 

This rule erroneously assumes that good faith in making improve- 
ments is incompatible with an invalid tax title, if made under claim 
of ownership derived from such title. It does not appear from the 
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bill of exceptions what were the objections urged against the evidence, 
but only that it was excluded for the reasons above stated. The 
tax deeds to the lot are apparently regular on their faces, and it does 
not appear from them that the title was void; if it had so appeared, 
they could not have been the foundation of a claim for the value of 
improvements made in good faith. Hatchett v. Conner, 30 Tex., 104. 

A possessor in good faith is one who not only supposes himself to 
be the true owner of the land, but who is ignorant that his title is 
contested by any person claiming a better right. Houston vw. Sneed, 
15 Tex., 307; Dorn v. Dunham, 24 Tex., 366. And a possessor in 
good faith, within the meaning of the statute, will be entitled to 
compensation for the permanent and valuable improvements he has 
made upon the land while so in possession, though it should turn out 
that his title is defective, or that another has the superior title. 
Dorn v. Dunham, supre. It was laid down by Chief Justice Wheeler 
in that case, as the principal test, that the possessor must have rea- 
sonable ground to believe that he is himself the true owner of 
the land. And see Sartain v. Hamilton, 12 Tex., 220; Hill v. Spear, 
48 Tex., 583. 

It is therefore a question of fact to be determined by the jury 
from all the evidence, whether the possessor claimed the land as the 
owner, believing himself to be such when he made the improve- 
ments, notwithstanding the invalidity in point of fact of the title 
under which he maintained his claim. 

In this case, notwithstanding the defendants claimed under a tax 
title which is invalid, they were entitled to adduce evidence as to im- 
provements under their suggestion of good faith, and to have that 
issue determined. 

In the case of French v. Grenet, 57 Tex., 278, Justice Bonner, re- 
viewing the decisions of our supreme court on this subject, after 
quoting from the cases of Sartain v. Hamilton and Hill v. Spear, 
supra, said: “It is true that there are other cases in which the gen- 
eral proposition has been announced that a void title will not sup- 
port a claim to possession in good faith; but it is believed that they 
will generally be found, as in Miller v. Brownson, 50 Tex., 597, 


to be cases in which the invalidity of the title was clearly evident, 
and not those in which, to all external appearance, the title was 
good, and derived through the judgment of a court of general juris- 
diction. Other of these cases, as Pitts v. Booth, 15 Tex., 453; 
Upshur wv. Pace, id., 531, arose upon tax titles, a class sui juris, gen- 
erally without meritorious consideration, which has been invariably 
strictly construed, and besides, were based upon the preceding case 
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of Robson v. Osborn, 13 Tex., 298, in regard to which, Chief Justice 
Wheeler, in Dorn v. Dunham, 24 Tex., 380, says that he has, since 
its decision, had reason to doubt its correctness, and deemed it 
proper to express that doubt, in order that it might not be thought 
to conclude the question in any case in which it might thereafter 
arise.” 

It was held in Robson v. Osborn, supra, that an invalid tax title 
carried no equity with it; that it was inadmissible evidence to sus- 
tain a suggestion of possession and improvements in good faith. 
As has been seen, that decision is now held to be of questionable 
authority; and in Wofford v. McKinna, 23 Tex., 36, it is held that 
the deed of an assessor and collector will support the plea of limita- 
tion of five years without proof of his authority to sell. This de- 
cision is rested upon the ground that, whether the conveyance is 
valid and effectual to pass the title or not, it is nevertheless ostensi- 
bly a deed —an instrument which formally undertakes to pass the 
title. : 

The defendants having accepted such a deed — one which may 
have been regular and apparently, on its face, a valid conveyance — 
one, at least, not void on its face, the defendants may have pos- 
sessed the lot under it and made improvements under the belief that 
their title was good. Whether its invalidity as a conveyance aris- 
ing out of the want of authority on the part of the assessor for 
failing to comply with the prerequisites of the law necessary to pass 
the title, or other defects in the title claimed, were of such a char- 
acter as would operate to negative or destroy the defendants’ claim 
to being possessors in good faith, would be the proper subject of 
determination; but the mere fact that the evidence disclosed the in- 
validity of the deed to convey title would not warrant the exclusion 
of the evidence that was offered, thereby refusing, in effect, to hear 
the issue as to improvements. 

It was held in Hutchins v. Bacon, 46 Tex., 413, citing in support 
of the proposition Dorn v. Dunham, and Sartain v. Hamilton, supra, 
that the knowledge of the existence of a title that in fact is better 
than that claimed by one who, in possession of the land, makes im- 
provements thereon, is not conclusive of the fact that the latter had 
not acted in good faith in making such improvements, and therefore 
entitled to compensation therefor. 

Under such conditions as are above supposed, Chief Justice Hemp- 
hill, in Sartain v. Hamilton, held the doctrine that “ the possessor and 
claimant for compensation for improvements might be a possessor 
in good faith, where, in judging of the validity of his title, he had 
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made an innocent mistake in a point of law, as in the construction 
of a demise, the due execution of a power, and the like.” 

Notwithstanding a married woman’s deed without her privy 
acknowledgment to it is a nullity, and cannot be available to sup- 
port, as color of title, the defense of the statute of limitations of 
three years (Berry v. Donley, 26 Tex., 737), yet a possessor of land 
under it is not precluded, because of such palpable defect and in- 
validity apparent on the face of the instrument which attempts to 
convey the title, from maintaining his claim to improvements. For 
it was held in Hill v. Spear, 48 Tex., 583, that the purchaser’s 
knowledge of the defect was not incompatible with that good faith 
which would entitle him to payment for his improvements. To thus 
hold the law would seem to be but the application of the doctrine 
laid down by Chief Justice Hemphill in Sartain »v. Hamilton, which 
in ef’ect rests the test proper to be applied upon the proposition 
that whether a party acts in good faith or not is a question of fact, 
and that notwithstanding his mere knowledge of the existence of an 
adverse title superior in truth and in fact, as it may turn out, to his 
own, or a knowledge as to the muniments of his own title with 
which the law charges him, and notwithstanding he knows the con- 
tents of them, and in fact their defects are in law fatal to the 
validity of his title, he is nevertheless not held responsible for his 
innocent errors as to the legal interpretation of either the validity 
and superiority of the adverse title or of the inferiority of his own; 
that it is a question of fact to be determined, whether, notwith- 
standing the opportunities afforded to him to judge correctly as to 
the respective values of the opposing titles, he, in point of fact, did 
in good faith believe his own to be the true and superior title. 

The application of the maxim that every man is held to know the 
law of the land has, of course, a qualified application, according to 
the nature of the subject and the circumstances of the case. See 
Moreland »v. Atchison, 19 Tex., 303. It is clear that the application 
of this maxim in its full rigor to those claiming the benefits of the 
statute for the protection of settlers in good faith, so as to charge 
them conclusively with the effect of a proper legal interpretation 
of facts concerning their own title or the title of adverse claimants, 
is not recognized, but expressly disclaimed by our courts. 

Mere good faith alone, however, irrespective of any considera- 
tions whatever in respect to the character of title under which a 
defendant claims improvements, is by no means sufficient to support 
such claim, as is to be observed, for instance, in the cases of Miller v. 
Brownson, 50 Tex., 596-7; Robson v. Osborn, 13 Tex., 298; Hatch- 
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ett v. Conner, 30 Tex., 113; the opinion in Miller v. Brownson 
remarking that, “if a purchaser will not look to the character of 
the title by virtue of which he enters and improves land (in that 
case the vendor of the land had neither possession nor claim of title 
to the land which he conveyed to the purchaser who claimed im- 
provements), but will close his eyes and recklessly act on the pre- 
sumption that any one who will sign a deed has a valid title, he has 
no one to blame but himself.” 

The opinion in Hatchett v. Conner made the following remarks 
on a charge given which permitted an inquiry as to the value of 
improvements: “This is clearly erroneous with reference to the 
facts of this case, as it is not pretended that the appellant has 
shown that either he or his vendor hold by any claim or title de- 
rived from the government. It is difficult to perceive how a party 
can honestly believe that his title is good, or how his possession can 
be in good faith, when he is unable to trace his title back to the 
government, the only source of title to land. While a defective or 
irregular apparent title may be the basis of a recovery for improve- 
ments made in good faith, a void title (if such an expression may 
be used) cannot be.” 

In the cases just quoted from, it may be deduced from the opin- 
ions in them, that where the facts known by the claimant for im 
provements in respect to the title under which he claimed were such 
that, as a matter of obvious law and right, he must know, and can 
leave no room for questioning the fact that he has neither a title 
nor the semblance of an apparent title, that the law will conclusively 
determine that his claim of ownership, in the nature of things, can- 
not be made in good faith, because it is wanting in the essential 
foundations on which any valid title can rest. The question as to 
improvements made under claim of title, in good faith, decided in 
the case of Stewart v. Kemp, 54 Tex., 251, may perhaps be said to 
rest on the principle above stated. In that case the title which the 
defendant claimed, and under which he possessed the land, was de- 
rived under proceedings which were absolute nullities; the county 
court having condemned the land to be sold for taxes at a special 
session (the law authorizing no such session to be held), as a matter 
of clear and obvious law, the order of condemnation was wholly 
void, and no subsequent proceedings of tax sale and deed in pursu- 
ance of it could derive any validity, Wanting in any valid source 
or authority from which the title could emanate, the claimant must 
be held conclusively to know that he had no title to the land. 
Without derogation from or qualification of the strict rules of 
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law applicable to the test of the validity of tax titles, it is not ques- 
tionable that they may constitute perfect assurances of title when 
in every respect complete, and, as has been seen, they may consti- 
tute the basis of good title under the statute of limitation independ- 
ently of any judicial determination as to their validity. Thus, for 
some purposes and under certain circumstances, they are to be 
deemed colorable titles —titles not stigmatized as per se and pre- 
sumably void. They are not necessarily “ without meritorious con- 
sideration,” and a tax title may be such, although in fact invalid, 
that its owner might well conceive, and have reasonable grounds to 
believe, that he held a good title to the land. It is easy to imagine 
the existence of such a tax title as would require the exact skill and 
learning of a jurist to discover in what particular its invalidity con- 
sisted. 

A title that is colorably good, it would seem, would justify the 
honest belief of its owner that it was in fact good. In Beverly »v. 
Burke, 9 Ga., 440, 443, Judge Lumpkin thus expounded the meaning 
of that kind of title: “What is meant by color of title? It may 
be defined to be a writing upon its face professing to pass title, but 
which does not do it, either from want of title in the person making 
it, or from the defective conveyance that is used,—a title that is 
imperfect, but not so obviously so that it would be apparent to one 
not skilled in the law.” 

The distinction thus made in the foregoing definition is not inapt 
in its application to the subject under consideration. 

Without meaning to make any intimation of opinion as to the 
value or weight of the evidence in this case as tending to show such 
title under which the defendants might claim to have had adverse 
possession of the lot in good faith, and therefore who may have been 
entitled to adduce evidence in support of their claim for improve- 
ments, we deem it sufficient to say that the evidence did not present 
a case in which the court might determine as a matter of law that 
the defendants could not be heard to assert and submit to the de- 
termination of the court that they in good faith claimed to own the 
lot and made improvements under that belief. The tax rolls showed 
the assessment and valuation of the lot and block, and the state- 
ment of facts shows, by admissions of counsel and otherwise, facts 
tending to show regularity in all the proceedings. The authority 
of the officers who made the deeds is not questioned. The prelim- 
inary assessment made by the officer, which has been discussed in 
the early part of this opinion, was apparently an attempted com- 
pliance with the law, and although, when tested by the scrutiny of 
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judicial investigation, its imperfections to the legal mind may be 
sufficiently manifest, it is not clear but that those unskilled in legal 
matters may have deemed it on inspection a sufficient compliance 
with the law, and might have innocently supposed the tax title in 
that particular wholly unexceptionable. 

The reasons given by the court for the exclusion of the evidence 
indicate that the judge trying the case (a jury being waived) was 
influenced by the opinion that the invalidity alone of the tax title 
rendered further inquiry as to improvements irrelevant and inadmis- 
sible, irrespective of whatever causes or facts induced such invalid- 
ity. The views expressed in this opinion sufficiently show that we 
must hold that for the erroneous ojinion entertained by the court 
on this point, the judgment must be reversed; the defendants, under 
the view held by the learned judge, were precluded from hav- 
ing the benefit of his finding or conclusion upon the evidence on the 
material question as to whether, notwithstanding the invalidity of 
their title, they were possessors under it in good faith. Under the 
ruling that was made, taken in connection with the reasons assigned 
for making it, we are not justified in concluding that if the judge 
had entertained a different opinion from that which was given as to 
the consequences of the mere invalidity of the tax title, he would 
not have admitted the evidence that was offered, and held the evi- 
dence in the case sufficient to entitle the defendants to the benefit 
of such improvements as they may have made on the lot. 

We conclude that the judgment be reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 


[Opinion adopted December 15, 1885, Justice Srayron not sitting. ] 
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TAX TITLE — VALIDITY.— To be of any force, a tax title must be proved to be 
the consummation of a valid sale. State taxes are levied by general law 
and are not required to be proved; county taxes are levied by the commis- 
sioners’ court, and the levy must be proved, or the .sale will not appear to 
have been made for a legal demand. Citing Blackwell, p. 155, 


Apprat from Hood. Tried below before the Hon. T. L. Nugent. 
This was an action to try title and to remove cloud upon plaint- 
iffs’ title, brought by Mrs. Minty Greer and her husband, 8S. D. 
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Greer, and Mrs. Susan Womack and her husband, A. C. Womack, 
against the defendant R. B. G. Howell, to recover a tract of land 
in Hood county of one thousand two hundred and seventy-eight 
acres, patented to the heirs of John Hibbins. The plaintiffs, Mrs. 
Minty Greer and Susan Womack, were the daughters of Philip 
Howard and grand-daughters of John Hibbins, deceased. They 
relied on title from the state by patent to the heirs of John Hib- 
bins, and upon a decree of partition between the heirs of John Hib- 
bins, deceased, for a part of their chain of title, and by deed from 
their father, Philip Howard, for the balance, thus placing the title 
to the entire tract in them, with proof of the death of John Hib- 
bins, and proof of heirship of themselves and others under whom 
they claimed. 

The defendant relied upon two tax deeds as his title, by virtue of 
a sale for taxes on the 8th of May, 1879. The two deeds were 
under two sales on the same day for the taxes on the same land, one 
for the taxes due for the year 1877, and the other for the taxes of 
1878. 

The cause was tried at September term, 1882, and judgment ren- 
dered for the defendant for the land, and for the costs of suit. 


FE. W. Chandler, for appellants. 
Cooper & Estes, for appellee. 


Rosertson, Associate Justice.—It has been determined at this 
term in Meredith v. Coker that a tax deed to be of any force must 
be proved to be the consummation of a valid sale. This doctrine 
was ruled by the court below, and it was held that the appellee 
made the required proof. The land was sold for state and county 
taxes. State taxes were levied by general law and not required to 
be proved. County taxes were required to be levied by the com- 
missioners’ court (Acts of 1876, p. 51, sec. 5), and a minute of the 
proceedings of that court had to be kept (section 11, p. 52), and the 
levy must be proved, or the sale will not appear to have been made 
for a legal demand. Blackwell, star p. 155 e¢ seg. The statement 
of facts shows that no proof of the levy of county taxes was made. 
The conclusion of the court that the deed passed the title was, there- 
fore, error. The court in the findings does not expressly hold that 
the plaintiffs made out their title, but skips over that question to 
the issue made on the tax deed. We think it best, therefore, to re- 


mand the cause, that the court below may pass on the plaintiff's 
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title, and the defendant may, if he can, show that his tax deeds are 
valid. The judgment is accordingly reversed and the cause re. 
manded. 

REVERSED AND REMANDED. 


[Opinion delivered January 8, 1886.] 


(Justice Stayton did not sit in this case.) 
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1, ATTORNEY-GENERAL — AUTHORITY — PRACTICE — GENERAL LAWS OF 1883, 
107 — PURCHASE MONEY.— Suit was brought for the purpose of canceling 
defendant’s claim of title to two sections of school lands, The applications 
to purchase were made under the act contained in chapter 105 of the Laws 
of 1881, page 119, and the purchaser was a deputy surveyor at the time of 
the purchase. Held: 

(1) That the right of the state to sue in any court having jurisdiction of 
the subject-matter cannot be questioned. 

(2) The statute requires, however, that suits of this character shall not be 
instituted by the attorney-general under the provisions of the act, unless it 
shall be advised and directed by at least three of the land board. Gen. Laws 
1883, p. 108. 

(3) While anxious to discover and set aside purchases of school lands made 
in contravention of the act of July 8, 1879, and the amendatory act of April 
6, 1881, the legislature was unwilling to have suits brought unless, upon 
examination by the board appointed by the act of April 14, 1883, reasonable 
cause was found in each case for believing that the law had been violated. 

(4) The state had the right to thus limit the power of the attorney-general 
through the legislature. 

(5) The authority of the attorney-general to bring suit was to be presumed 
in this case as in any other, and could be questioned only in the manner that 
the authority of any attorney assuming to represent a plaintiff could be. 

(6) It could not be done by a demurrer to a petition which did not allege 
the power under which the attorney assumed to be acting in thesuit. It is 
a question of fact and not of law, and should be raised by some pleading or 
motion denying the authority, and to throw the burden of proof from the 
defendant, his motion or pleading should besworn to. Turner v, Caruthers, 
17 Cal., 482; Clark v. Willett, 35 Cal., 534. 

(7) The language of the statute is not ambiguous — that no county or dis- 
trict surveyors or their deputies shall be directly or indirectly engaged in 
the purchase of public land. P. C., 118. 

(8) A deputy surveyor could not lawfully purchase public land, and the 
land purchased in this case was within the statutory term ‘ public lands.” 
Cotulla v. Laxson, 60 Tex., 443. 

(9) The act directing actions of this character to be brought seems to rec- 
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ognize the application of articles 118 and 119, P. C., to purchases made under 
the act of July 8, 1879, and April 6, 1881. Gen. Laws 1883, p. 107. 

(10) The state can maintain this action without returning or offering to 
return purchase money of the land paid by defendant to the state. State v. 
D. H. Snyder, decided at this term of the court, 


Arreat from Presidio. Tried below before the Hon. T. A. 
Falvey. 

This was a suit brought in the district court of Presidio county, 
by the appellant, against the appellee on the 28th day of February, 
1884, for the purpose of canceling and annulling the appellee’s claim 
of title to two sections of state school land. 

It was alleged in the petition that S. A. Thompson, the defendant 
below and appellee here, was, at the time he made his application to 
purchase the land, a deputy surveyor of Presidio county, qualified 
and acting, and that his application to purchase, and all acts done 
in pursuance thereof, were illegal and void, and that his claim of 
title to the land cast a cloud upon the title of the state. 

The applications to purchase were made under the provisions of 
an act to amend the caption and sections 1, 2, 3, 4, 5, 6, 7 and 8 of 
an act to provide for the sale of alternate sections of land in organ- 
ized counties and other works of internal improvement, and set 
apart for the benefit of the common school fund, and to provide for 
the investment of the proceeds, and to repeal all laws in conflict 
therewith. Ch. 105, p. 119, Laws of 1881. 

The defendant, on the 28th day of March, 1884, filed special ex- 
ceptions to the plaintiff’s petition, which exceptions were, on the 
2d day of October, 1884, sustained by the court, and judgment en- 
tered up thereon against the state and in favor of the defendant. 


Attorney-General, for appellant, submitted the authorities cited by 
him in State v. Snyder, and also Cotulia v. Laxson, 60 Tex., 443. 


A. V. D. Old and Ogden, Ogden & Johnson, for appellee, on the 
allegations of the petition, cited: Sections 6 and 7, ch. 105, Laws 
of 17th Leg.; Cotulla v. Laxson, 60 Tex., 443. 

On authority of the attorney-general, they cited: Sayles’ Tex. 
Pl., 81, sec. 55, and authorities there cited. 

On tender of the purchase money, they cited: Hunt v. Robin- 
son, 1 Tex., 748; Desmuke v. Griffin, 10 Tex., 113; Clay v. Cook, 16 
Tex., 70; Soye v. McCallister, 18 Tex., 80; Mills » Alexander, 21 
Tex., 154; Ledyard v. Brown, 27 Tex., 393; 3 Wait’s Act. and Def., 
p. 202. 
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Stayton, AssocratE Justice.—- The right of the state to sue in 
cases of this or any other character, in any court having jurisdic. 
tion of the subject-matter of the suit, without a statute authorizing 
the suit to be brought cannot be questioned. 

The statute which requires suits of this character to be brought, 
however, provides that “no suit shall be instituted by the attorney- 
general under the provisions of this act unless it shall be advised 
and directed by at least three of the board created by this act.” 
General Laws, 1883, p. 108. 

It is evident that while the legislature was anxious to discover 
and set aside all purchases of school lands made in contravention of 
the act of July 8, 1879, and of the amendatory act of April 6, 1881, 
it was unwilling to have suits brought unless, upon examination by 
the board appointed by the act of April 14, 1883, reasonable cause 
was found to induce the belief, in a given case, that the law had 
been violated. 

It therefore made the power of the attorney-general to bring such 
suits to depend upon the advice and direction of three members of 
the board whose duty it was to make investigation. 

The state thus limited the power of the attorney-general, as it evi- 
dently had the right to do, through the legislature. 

The petition in this case does not contain any averment that the 
attorney-general was advised or directed to bring this suit, and one 
of the special demurrers presents this as an objection to the suffi- 
ciency of the petition. 

We have no doubt of the want of authority in the attorney-gen- 
eral to institute this suit, if in fact he was not advised or directed 
by at least three members of the board to bring it. 

The only question is, whether this question can be raised by an 
exception to the petition, or whether it should be presented by a 
plea of some kind raising an issue of fact. 

It is not contended that the attorney-general and the district at- 
torney who brought this suit are not the proper officers and attor- 
neys to bring suits in the name of and in behalf of the state; but 
it is urged that their authority must be shown by the averments of 
the petition. 

We are of the opinion that the same presumptions, as to their 
power to bring this suit, must be indulged as Would be in any other. 

It is not to be presumed that the attorney-general was not advised 
or directed by the board to bring this suit. 

The fact, which it is claimed should be alleged, is not one bearing 
upon the right of the state to recover, but is one which bears upon 
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the question of the authority of the officers who assume, and ordi- 
narily have the power, to represent the state, to represent it in this 
case. The authority of these officers to represent the state must 
be questioned just as would the authority of any attorney assuming 
to represent a plaintiff in any other action; and this certainly could 
not be done by a demurrer to a petition which did not allege the 
power under which the attorney assumed to act in bringing a suit. 

Tbe question depends upon an issue of fact, and not upon an issue 
of law which it is the office of a demurrer to raise. 

That a defendant may question the authority of an attorney to 
represent a plaintiff whom he assumes to represent is true. The 
proper mode of procedure, if it be desired to question the authority 
of an attorney assuming to represent a plaintiff, is for the defend- 
ant to file some pleading or motion denying his authority, thus rais- 
ing an issue of fact upon which evidence may be introduced; and 
to throw the burden of proof from the defendant, it seems his plead- 
ing or motion should be sworn to. Turner v. Caruthers, 17 Cal., 
432; Clark v. Willett, 35 Cal., 534; People v. Mariposa County, 39 
Cal., 683; McKiernan v. Patrick, 4 Howard (Miss.), 333; Lynn »v. 
Glidwell, 8 Yerger, 2. 

It is urged that the petition is defective, in that it gives as a rea- 
son why the defendant could not purchase school lands from the 
state, that he was a “deputy surveyor,” and does not allege that he 
was a “special deputy surveyor.” 

The statute seems to give toa person who is styled a “special 
deputy surveyor ” power to perform all official acts which his prin- 
cipal may perform, but does not in terms confer such power on a 
“deputy surveyor.” RK. S., 3840, 3842, 3843, 3853. 

From this it is argued, that while the relations of a special deputy 
surveyor to the duties of the surveyor are such as to enable him to 
exercise an improper influence in the sale of public school lands, and 
hence the purchase of such lands by such an officer prohibited, yet 
that no such prohibition extends to a deputy surveyor, as he is ex- 
pressly charged with duties which do not give him any control, or 
right to act, in making sales of such lands. 

We do not deem it necessary or proper to inquire into the powers 
of deputy and special deputy surveyors, in order to ascertain whether 
they are such as to make it proper for the legislature to prohibit 
each from purchasing public land. 

This was a question for the legislature to determine, and it has 
declared : 

“Tf any person who is an officer or clerk in the general land office, 
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or a district surveyor, or deputy district surveyor, or county surveyor 
or his deputy, shall directly or indirectly be concerned in the pur- 
chase of any right, title or interest in any public land, in his own 
name, or in the name of any other person, . . . he shall be 
fined in any sum not exceeding $500.” P. C., 118. 

If the language used by the legislature was ambiguous, courts 
might lock to the evil intended to be remedied, and to the policy 
intended to be carried out; but when there is no uncertainty in the 
language through which the legislature has evidenced its intention, 
and announced a policy, the courts have no right or power, upon 
their own notions of public policy, to disregard the clearly expressed 
will of the law-making department of the government. 

The law expressly forbids “a deputy surveyor” directly or in- 
directly to purchase any public land. 

What the law forbids cannot be legally done. 

Lands, such as the appellee purchased, have been held by this 
court to be, within the meaning of the statute above quoted, “ public 
lands.” Cotulla v. Laxson, 60 Tex., 444. 

The act directing actions of this character to be brought seems 
to recognize the application of arts. 118, 119, P. C., to purchases 
made under the acts of July 8, 1879, and April 6, 1851. General 
Laws, 1883, p. 107. 

It is urged in this case, as in others, that the state cannot main- 
tain this action without returning or offering to return such sums of 
money as may have been paid by the defendant to the state on the 
purchase of the land. 

This view we have held to be erroneous, in the case of The State 
v. D. H. Snyder, this day decided, and for the reasons given in that 
case we so hold in this. 

The court erred in sustaining the demurrers urged in the court 
below, and the judgment will be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 15, 1885.] 





©. L. Prarr v. Erastus Jones. 

(Case No. 1792.) 
1, EvipeNnce — JUDGMENT — Parties.— In a case of trespass to try title, plaintiff 
proved a regular chain of title from A. down to himself, and claimed that 
A. was the heir of the patentee, but the only proof he offered to support 
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that allegation was a decree of a district court vesting in A., as heir of the 
patentee, an interest in the land in controversy. Held: 

(1) That as defendant was not a party to the decree in question, he was 
not bound by its adjudication of the kinship of A., and that kinship could 
not be proved by the mere production of the decree, Citing Wharton’s Ev., 
§ 823. 

(2) That, unless the patentee was dead and A. was her heir, her heirs were 
not before the court, and the decree would pass the title only as against par- 
ties to the suit and privies. The decree was admissible, but was not suffi- 
cient to prove the heirship of A. 

(3) That as no common source was proved and A. did not produce suffi- 
cient evidence to connect himself with the patent, he was not entitled to 
judgment. 

2, TAX DEED.— A tax deed is of itself no evidence of title in the purchaser at 
a tax sale. 


Apprat from Clay. Tried below before the Hon. B. T. Williams. 

Action of trespass to try title, brought by appellee in the district 
court of Clay county, to an undivided three hundred and twenty 
acres of land of the B. B., B. & O. R. R. Co., situated in Clay county, 
Texas, as described in the original petition of plaintiffs, filed in the 
district court of Clay county on the 19th day of September, A. D. 
1881. The appellant pleaded not guilty, and answered on the 11th 
day of November, A. D. 1881. A jury was waived, and the cause was 
tried at the April term of the district court of Clay county, 1882. 
The land was patented to Clara V. Bulkley, and the plaintiff showed 
a regular chain of transfer from J. H. and D. D. Atchison, and to 
show that the land passed from Clara V. Bulkley to J. H. and D. D. 
Atchison, plaintiff offered in evidence a certified copy of the judgment 
of the district court of Grimes county, styled R. L. Heflin e¢ ai. v. D. 
D. Atchison et al., No. 2056. To the introduction of which appel- 
lant objected as not the proper evidence of heirship; objection 
overruled, 

Here appellee rested. Appellant offered in evidence a tax sale 
deed to the bond executed by the tax collector of Clay county, May 
6, 1879, duly acknowledged July 14, 1879, and recorded August 5, 
1879. To the introduction of which plaintiff objected; objection 
was by the court overruled, and the tax deed admitted for what it was 
worth. Here the evidence of appellee and appellant closed. Court 
gave judgment for appellee. 


L. C. Barrett and C. M. Burgess, for appellant, on the proof of 
heirship, cited: Freem. on Judg., 2d ed., sec. 416; Fowler v. Savage, 


3 Conn., 90; Koogler v. Huffman, 1 McC., 495. 
On the tax deed, they cited: Const. 1876, art. 8, sec. 13. 
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G. P. Meade and A. M. Jackson, Jr., for appellee, on the proof of 
heirship, cited: Freem. on Judg., secs. 416, 417, 418 and 419; Carr »: 
Wellborn, Dall. {concluding part of opinion), p. 624; Buckingham 
v. Hannah, 2 Ohio St., 551, 561-2; Barr v. Gratz, 4 Wheat. (side p.), 
220; Koogler v. Huffman, 1 McCord (S. C.), 495; Webb v. Den, 
17 How. (U. S.), 576-579; 1 Greenl. Ev., sec. 538. 

On the tax deed, they cited: Const. of Tex., art. 8, secs. 11, 12, 
18; R.S., arts. 4711, 4752; Appendix R.S., pp. 38, 39, secs. 2, 4, 6; 
Widener v. Shortridge, decided at Tyler, 1882 (not reported); Davis 
v. Farnes, 26 Tex., 296; Hadley v. Tankersley, 8 Tex., 17; Robson 
v. Osborn, 13 Tex., 307; Yenda v. Wheeler, 9 Tex., 417; Williams 
v. Peyton, 4 Wheat., 77; Thatcher v. Powell, 6 Wheat., 119; Jack- 
son vw. Morse, 18 Johns., 442-3. 


Rosertson, Associate Justice.— The appellee brought trespass to 
try title to a tract of land patented to Mrs. C. V. Bulkley, and 
proved a regular chain of title from J. H. and D. D. Atchison down 
to himself. He claimed that the Atchisons were the heirs of the 
patentee, but the only proof made of their heirship was by the in- 
troduction of a decree of the district court of Grimes county vest- 
ing in them, as heirs of Mrs. Bulkley, an undivided one-half of the 
land in controversy. Appellant was not a party to that decree, and 
we cannot see how he is to be bound by its adjudication of the heir- 
ship of the Atchisons. The decree contains recitals which indicate 
the proof of heirship in that case was made by the admission of the 
parties, but if it was proved and formally adjudged to be the fact, 
that fact in this suit cannot be proved by the simple production of 
that decree. Wharton’s Ev., sec. 823; Freeman on Judgments, 416 
and 417. 

Nor does the fact that the court had jurisdiction of the parties 
and the subject-matter, and by the decree vested in the Atchisons 
the title to the land, obviate the necessity of the proof of their heir- 
ship in this case. Unless Mrs. Bulkley was dead and they were her 
heirs, her heirs were not before the court, and the decree would pass 
the title only as against the parties to the suit and privies. The 
decree was admissible, but not sufficient to prove heirship of the 
Atchisons. 

There was no proof of common source, and the appellee having 
failed to connect himself with the patent to Mrs. Bulkley by suf- 
ficient evidence, the judgment in his favor was not sustained by the 
evidence. As it is probable that this defect in the proof may be 
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supplied upon another trial, the judgment will be reversed and 


remanded. 


It has been determined at this term in Meredith v. Coker, that a 
tax deed is of itself no evidence of title in the purchaser at tax sale, 
and this was correctly held in the court below. 

REVERSED AND REMANDED. 


[Opinion delivered December 15, 1885.] 


(Justice Srayron did not sit in this case.) 





B. R. Ramey er at. v. U. G. ALuison er At. 


(Case No. 5192.) 


1, HomesTEAD — PRACTICE.— A defendant in trespass to try title, claiming the 


property as her homestead, alleged that she was a widow with a daughter 
and four grandchildren living with her as members of her family. Held: 

(1) That the claim of homestead right was not sustained by the allega- 
tions, and was defective on special demurrer. 

(2) That on demurrer the pleadings are taken most strongly against the 
pleader, and the allegations did not necessarily import a state of facts con- 
stituting the defendant the head of a family in the sense that would exempt 
her home as a homestead under the constitution and laws; nor did it claim 
that she acquired her home as the surviving widow of her deceased husband 
by continuing to hold it after his death. 


2. FrRaup — MISTAKE — REPRESENTATIONS — EQuiITY.— A widow gave a deed of 








trust on the premises she was occupying to secure a debt due from her 
brother and son-in-law, The lot was sold for the debt, and in a suit against 
her to try title, the widow answered that she was induced to make the deed 
by the fraudulent representations of the agent, an attorney, of the credit- 
ors; that he assured her that the deed was a mere matter of form; that she 
incurred no risk, since the lot was protected as her homestead, and that the 
creditors could not, if they would, sell it for the debt. She further alleged 
that she was only induced to sign it on being satisfied that she incurred no 
liability, and that it was a mere form. Held: 

(1) That the allegations were sufficient to sustain a prayer by the widow 
for relief against her mistake as to the law when she signed the deed. 

(2) That the representations and circumstances under which they were 
made, in connection with the difficulty of the point of law involved, enti- 
tled her to protection as if the mistake had been one of fact. 

(3) The contract was fraudulently obtained, if the representations were 
fraudulently made and intended to deceive. If not fraudulently conceived 
and intended, they were none the less misleading, and induced a fatal mis- 
take on the part of the one relying on their correctness. In either case, the 
contract was not binding in equity. 
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(4) If there be, at the time a contract is entered into, a mistake of the law 
applicable thereto, which entirely modifies it, to enforce such an agreement 
is to create a new contract which was never assented to understandingly, 
and to impose duties and liabilities which the party never contemplated 
assuming. 

(5) If there be a promise, or an actual performance of a contract, upon 
the supposed liability, that liability becomes the basis of the contract, and 
its non-existence being an utter failure of consideration, an executed or 
executory contract, founded thereon, would be wholly void. Moreland », 
Atchison, 19 Tex., 303. 

(6) The misrepresentation of a matter of law does not constitute fraud at 
law, since all are presumed to know the law; but if a party dealing with 
another misleads him and takes advantage of his ignorance of his legal 
rights, equity may exercise its jurisdiction to prevent imposition. Kerr on 


Fraud & M., 90. 


Apprrat from Eastland. Tried below before the Hon. T. B, 
Wheeler. 

The statement of the case by appellants’ counsel was adopted by 
the commission of appeals, and is as follows: 

On the 25th day of May, 1882, Mrs. U. G. Allison purchased of 
her brother, O. C. Scarborough, lot No. 2 in block 28, in the town 
of Ranger, Eastland county. The lot at time of purchase had on 
it a dwelling and a store-house. At date of purchase Mrs. Allison 
was a widow with one child, Mrs. M. B. Sanders; Mrs. Sanders was 
then, and for several years had been, the wife of J. L. Sanders, of 
which marriage four children were the issue. At the time of mar- 
riage it was arranged that all should reside together, and they had 
ever since so resided; and after the purchase, neither Sanders nor 
Mrs. Allison acquired other real estate. The store-house in question 
was used by the son-in-law, Sanders, and O. ©. Scarborough, a 
brother of Mrs. Allison, as a place to carry on their partnership 
business as retail merchants, until about the Ist of June, 1883, when, 
among other creditors, Evans & Martin closed the store by attach- 
ment. On the 5th of June, 1882, Wray & Stanley, attorneys for 
the creditors, made an arrangement to extend time to Messrs. Scar- 
borough & Sanders, and lift the attachment, provided they would 
secure their paper, which was finally accomplished by Mrs. Allison 
going on their note to Evans & Martin, and securing the same by 
deed of trust on the lot; the attachments were lifted and time of 
payment extended until December, 1882. Nothing further was 
done in the matter until the following August, 1883, when, the note 
remaining unpaid, the trustee, Frank Lb. Stanley, duly foreclosed 
the trust deed and the property was bid in by B. C. Evans for $150. 
Evans sold the property to A. C. Ramey, August 31, 1883, who in- 
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stituted suit of trespass to try title and for damages, rents and 
profits, December 14, 1883, against U. G. Allison and her son-in-law, 
J. L. Sanders (B. C. Evans joining as warrantor). At the Janu- 
ary term, 1884, Sanders answered by exception, demurrer and denial. 

Defendant Allison answered, setting up a homestead right to the 
property, and charging that the trust deed was procured by fraud, 

and asking its cancellation, and to be quieted in her title and pos- 
session. Plaintiff amended by withdrawing the name of Sidney 
Martin, impleaded as plaintiff. It was admitted that title was in 
Mrs. Allison, unless divested by the proceedings under trust deed, 
which were admitted to be regular, and divested the title, unless the 
homestead right was established or there was fraud in procuring 
the execution of the trust deed. The fraud alleged was that Wray, 
as attorney for Evans & Martin, in whose favor the trust deed was 
made, had told Mrs. Allison, in order to procure her signature, that 
the property was a homestead and could not be sold, and that Evans 
& Martin would not sell it even if they could; and that he was a 
lawyer, and that her signing the trust deed was a mere form. To 
these allegations plaintiffs demurred and denied generally, pleaded 
want of notice of the fraud, etc., and the case went to a jury under 
the charge of the court submitting special issues, and they returned 
a verdict in favor of defendant Allison on special issues (and against 
her homestead right), saying nothing in regard to Sanders; where- 
upon judgment was rendered for Allison and against plaintiffs on 
her cross-bill for affirmative relief, and the deeds were ordered can- 
celed. 


Wray & Stanley, for appellants, cited: Fish v. Cleland, 33 IIL, 
243; Bigelow on Fraud, pp. 8, 11, 12; Martin ». Wharton, 38 Ala., 
met Upton ». Tribilcoc x, 91 U.S., 45-50; Ogilvie v. Knox Ins. Co., 
How., 380; Grant wv. Grant, 56 Me., 573; Townsend v. Cowles, 
Ala., 428; Brown v. Rice, 26 Gratt., 467; Cowles ». Townsend, 
Ala., 77; Gage v. Lewis, 68 Lll., 604; Morrison v. Koch, 32 Wis., 
254; Hazlett ». Burge, 22 Ia., 535; State v. Prather, 44 Ind., 287; 
Fouty v. Fouty, 34 Ind., 433; Hartsville Univ. v. Hamilton, 34 Ind., 
nto Long vw. Woodman, 58 Me., 49; Pedrick v. Porter, 5 Allen, 


~ 


324; Jordan v. Money, 54 L. Case, 185. 
No briefs for appellees have reached the reporter. 


Wa ker, P. J. Com. App.— The first assigned error is, that the 
court erred in overruling plaintiffs’ first special demurrer to defend- 
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ant Allison’s claim of homestead right. This ground is well taken, 
It devolved upon the defendant, in alleging the facts constituting 
her homestead right in the premises, to allege such that from them 
it would appear, prima facie, that her right was of that character, 
The pleading of a party will, on demurrer, be taken most strongly 
against the pleader, and the allegations that she was a widow, and 
had living with her a daughter and four grandchildren as members 
of her family, do not import necessarily a state of facts which will 
constitute her the head of a family in the sense that will exempt 
her home as a homestead under the constitution and laws of the 
state. The daughter and the grandchildren may have occupied a 
relation to her “ot independence, which would negative the exist- 
ence of that status between the members constituting the domestic 
association of those residing in the same domicile, which must sub- 
sist in order to attach the homestead characteristics to the premises. 
See Roco v. Green, 50 Tex., 490; Whitehead v. Nickelson, 48 Tex 
530. 

It, does not appear from the defendant’s answer that Mrs. Allison 
acquired her home as the surviving widow of her deceased husband, 
by continuing to hold it after his death; nor does it appear, if it 
was acquired by her after his death, that she had a family of her 
own, consisting of children or grandchildren, whose support devolved 
on her legally or morally, or who were dependent on her for their 
support. Roco v. Green, supra. Whilst the facts that are alleged 
are consistent with the maintenance of a homestead right upon the 
hypothesis that certain other facts not alleged exist, it cannot be 
said that they, of themselves, imply the existence of such other 
essential facts. 

The second ground of error relied on is that the court erred in 
overruling plaintiffs’ second special demurrer to the answer of 
defendant Allison, in so far as it charged fraud in procuring her to 
sign the trust deed. 

The defendant shows in her answer that at the time she was 
applied to by Wray, acting as a lawyer and agent in behalf of Evans 
& Martin, creditors of her brother, Scarborough, and of Sanders, her 
son-in-law, she supposed and believed, under Wray’s representations, 
that she held and owned the lot in question as her homestead; ber 
answer alleges that Wray assured her that it was her homestead, 
and could not be affected by the deed of trust; that he was not only 
a lawyer, and therefore capable of determining a legal matter of 
that kind, but, representing Evans & Martin as such, they would be 
bound by his representations. The answer alleges that he disclaimed 
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any other wish to procure the deed of trust than as a mere formal 
matter, to be used in exhibiting to said creditors of Scarborough & 
Sanders that the latter “ were wanting to do what was right; and 
that she, defendant, need have no fear that, by the signing of said 
trust deed, she would be in any danger of losing her property, 
or that any efforts would ever be made to subject her said property 
to the payment of said Scarborough & Sanders’ debt.” The 
answer was otherwise replete with allegations of a similar purport 
showing statements of Wray to the effect that Evans & Martin could 
not, if they would, render the deed of trust available; that it had 
no force or iegal effect, because the property, being a homestead, 
would not be bound by it; but that aside from that consideration, 
“Evans & Martin were not the kind of men that would attempt or 
want to subject her property to the payment of Sanders & Scar- 
borough’s debt.” 

The answer alleges that she was inexperienced in business affairs, 
save ordinary duties, and was wholly unacquainted with the charac- 
ter and effect of a deed of trust, and that she was induced by said 
Wray to rely, and that she did fully rely, upon the representations 
made by him in signing the note and the deed of trust, believing 
them to be true, and that Wray was acting in good faith towards 
her in making said representations and giving her his advice. The 
answer alleges that she would not have signed said note, nor said 
trust deed, but for her said belief, and that no attempt would be 
male to enforce either of them against her. Defendant charges 
that said representations and advice were fraudulently given to in- 
duce her to sign the note and deed of trust, and that said Wray 
knew or believed that said lot was not her homestead, if, in fact, 
under the law, it is not her homestead. That Evans & Martin, 
through their said agent Wray, corruptly and fraudulently procured 
their agent and attorney, Frank B. Stanley, to be named and ap- 
pointed in said deed of trust, trustee, and that, under the said power, 
he did sell the said lot, without her knowledge or consent. 

Whether or not the lot in question was, under the laws of the land, 
the homestead of Mrs. Allison is a legal question, and one, too, the 
safe judicial answer to which has perhaps been long in abeyance in 
the professional mind. A few meager constitutional provisions 
have necessitated judicial interpretation on questions of this kind, 
as the cases requiring their solution have required, unaided by defi- 
nite guides afforded by the expression of legislative will. In the 
meanwhile various speculative opinions on the subject have neces- 
sarily been entertained by the profession as to what the law was, 
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and the people have necessarily been compelled to act on those 
questions with doubtful and uncertain lights, step by step, until the 
courts have by slow degrees developed the rules of law that apply 
accordingly as particular questions on homestead law have been 
presented for decision. 

What persons and classes of persons are embraced under the con- 
stitutional homestead exemption the courts have admitted it is diffi- 
cult to determine. 

As late as 1878, Justice Gould, in Howard wv. Marshall, 48 Tex., 
481, passing upon a question of this kind, deplores the want of leg- 
islation more fully defining the rights of parties on the subject under 
consideration. In Whitehead v. Nickelson, 48 Tex., 530, Justice 
Moore recognizes the difficulty existing in the subject. 

In this state of the law an inexperienced woman may well be ex- 
cused from a rigid application of the maxim that holds every man 
to know the law. She might well yield whatever opinion she enter- 
tained on questions of that kind to the judgment and advice of a 
gentleman learned in the law, and urgently assuring her of his 
disinterested and unselfish motives in pressing his advice upon 
her. 

The facts of the case presented by the answer show that the deed 
of trust was made under circumstances of urgent persuasion, and 
that the most powerful argument brought to bear in obtaining the 
consent of Mrs. Allison was that she incurred no risk of loss or 
injury so far, at all events, as the lot on which she lived was con- 
cerned. It is equally apparent from the answer that she was only 
induced to sign it on being satisfied that she incurred no liability, 
and that its execution was, as represented, a mere form. The case 
thus made is one of imposition upon her by false and misleading 
statements concerning the law governing her rights under the con- 
tract she was entering into. Although no relation of special trust 
and confidence existed between herself and Wray, he occupied the 
position of one supposed to be learned in the law, and, according to 
the answer, he diverted her mind from the duty of learning for 
herself as best she might what were her rights in respect to the 
homestead question from other sources, by admitting the fact that 
it was her homestead, and that he only wanted the instrument for a 
purpose wholly foreign to that of a security for the note, and only 
to show that “the boys were meaning to do right.” She had prob- 
ably previously entertained the same opinion concerning her home- 
stead rights; and, possibly, no doubt on the subject had then 


occurred to her mind. Thus circumstanced and impressed as to the 
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legal consequences of signing the deed of trust, her consent was 
obtained, in the manner stated, to execute an instrument of writing 
which she was made to believe was wholly inoperative, and was 
intended to be used for no such purpose as its terms expressed; in a 
word, that it was to be but a mock deed of trust. It is now sought 
to be made a real one; but this cannot be done. 

Mrs. Allison seeks in her answer to be relieved against her mis- 
take as to the law when she signed the deed of trust. That mistake 
was superinduced by representations made to her under circum- 
stances, taking into consideration the nature of the legal question 
involved, which entitle her to protection the same as if the mistake 
had been as to matters of fact. Her mistake resulted, according to 
the answer, from the fraudulent and misleading representations 
made to her as to the state of the law in respect to the vital consid- 
eration on which alone she could have been induced to sign the in- 
strument; the case made being one of imposition practiced by a 
lawyer upon the confiding credulity of a woman inexperienced in 
law or business affairs. Her ignorance of the law, and his superior 
acquaintance with it, enabled him to induce her to sign an instru- 
ment having the reverse legal effect of that which he had asserted 
it to possess, and which she supposed it would have. A contract 
obtained in such a manner is fraudulently obtained, if the represen- 
tations were fraudulently made and intended to deceive; if not thus 
fraudulently conceived and intended, they are not the less misleading 
and inducing a fatal mistake on the part of the party relying on 
their correctness. In either case, the contract is not that of a per- 
son giving consent to it under circumstances that will render it 
binding in equity. The principles of law laid down in Moreland ». 
Atchison, 19 Tex., 309, are entirely applicable to this case, which see. 
Justice Wheeler, delivering the opinion in that case, says: “ The 
general rule, it has been truly said, is justified by considerations of 
public policy; and yet so harsh a rule, founded upon a presumption 
so arbitrary, ought to be modified in its application by every excep- 
tion which can be admitted without defeating its policy. ‘If there be, 
at the time a contract is entered into, a mistake of the law applicable 
thereto, which entirely modifies it, to enforce such an agreement is 
to create a new contract which was never assented to understand- 
ingly, and to impose duties and liabilities which the party never 
contemplated assuming. So, also, if there be a promise, or an actual 
performance of a contract, upon the supposition of liability, that 
liability becomes the very basis of the contract, and its non-existence 
being an utter failure of consideration, an executory or executed 
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contract founded thereupon would, by one of the first principles re- 
lating to contracts, be wholly void.’ ” Story on Con., 407, note. 

Applying this doctrine to the defense here set up, we are of the 
opinion that the court did not err in overruling the special demurrer 
referred to in the second assigned error. See Shelby v. Burtis, 18 
Tex., 651; Lott v. Kaiser, 61 Tex., 671; Varner v. Carson, 59 Tex., 
806, 307; Kerr on Fraud and Mistake, p. 69. Kerr thus succinctly 
states the doctrine: “ A misrepresentation of a matter of law does 
not constitute fraud at law, because the law is presumed to be 
equally within the knowledge of ail the parties. Thus, the misrep- 
resentation of the legal effects of a written agreement which a party 
signs with a full knowledge of its contents is not a sufficient ground 
at law for avoiding the agreement. But if a man dealing with 
another misleads him, and takes advantage of his ignorance respect- 
ing his legal position and rights, though there may be no legal 
fraud, the case may come within the jurisdiction exercised by courts 
of equity to prevent imposition.” Kerr on Fraud and M., p. 90. A 
misrepresentation as to the legal effect of an instrument may be 
fraudulent. Colter v. Morgan, 12 B. Monr., 278; and see Townsend 
v. Cowles, 31 Ala., 428; Drew v. Clark, Cooke (Tenn.), 374; Broad- 
well v. Broadwell, 1 Gilman, 595. 

The appellants assign several grounds of error based on the over- 
ruling by the court of other of their special demurrers to the de- 
fendant’s answer. The brief of counsel refers us to no authorities 
in support of their propositions, and from such consideration as we 
have given them we do not think they are well taken. Besides these, 
there are ten other grounds of assigned error specified in the brief 
of appellants’ counsel, and no brief of the appellee’s counsel has 
reached our hands. None of these grounds are supported by the 
citation of authorities, although the questions presented in them are 
of a character that admit of references to authorities bearing upon 
them if counsel had seen proper to comply with rule 36 for the su- 
preme court practice. See 47 Tex., 604. We have given due con- 
sideration, however, to all the questions presented in the brief, and 
without entering upon a discussion or even a statement of them ser- 
datim, we will content ourselves with stating our conclusion upon 
the whole case to be that there is no error for which the judgment 
ought to be reversed, and therefore report to the supreme court, 
from which this cause was referred, that the judgment ought to be 
affirmed. 

AFFIRMED. 
{Opinion adopted December 18, 15885. ] 
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Jas. H. Doxe er at. v. E. R. Reep et At. 


(Case No. 1790.) 


. ABANDONMENT — SEPARATION.— See opinion for facts held sufficient to con- 


stitute abandonment. The law will not justify a separation of husband and 
wife, brought about by jealousy, unless there is reasonable cause for that 
jealousy. 


. ABANDONMENT — HOMESTEAD.— The abandonment of a husband by a wife, 


without cause, and continuing until his death, will cause her to forfeit all 
claim to the homestead which the husband owned at the time of his death. 
Trawick v. Harris, 8 Tex., 312; Earle v. Earle, 9 Tex., 630; Sears v. Sears, 45 
Tex., 557. 


. LIMITATION — HEIRS — ADMINISTRATORS.— Heirs of an intestate have as 


much right to hold lands of the estate against the administrators of the 
estate as against any other person asserting title in opposition to their 
vendor, and the administrators are as much bound to sue them within the 
statutory time as any other possessor holding under a title adverse to the 
estate. 

LIMITATION — ADMINISTRATORS.— Two heirs of an estate brought suit against 
another heir, who had been in possession of lands of the estate for five years, 
claiming under an adverse title. The administrators, as intervenors, at- 
tempted to avoid the bar of five years’ limitation by alleging that within the 
five years they intervened in another suit against defendant, in which it was 
sought to subject the property to the debt of a particular creditor; in that 
Suit they set up the same cause of action against defendant as in the present, 
and the former suit was still pending. Held, that their intervention in the 
former suit did not protect them against the statute of limitation pleaded in 
the latter. 


. ComMuNITY.— See facts held sufficient to rebut the presumption that land 


bought by a husband was community. 


. MorTGAGE.— The assignee of a debt, secured by mortgage on land which the 


assignee is in possession of, and holds the claim as a lien upon, cannot be 
disturbed by one claiming under the mortgagor, until the mortgage debt is 
satisfied. Loving v. Milliken, 59 Tex., 423; Hannay v. Thompson, 14-Tex., 
142. 


. HOMESTEAD — MORTGAGE.—- Formerly a mortgage on a homestead attached 


to it immediately on the death of the owner, leaving no member of his 
family surviving in whom the homestead right could vest, though:such is 
not the rule under our present constitution. Lee v. Kingsbury, 13 ‘Tex., 68; 
Stewart v. Mackey, 16 Tex., 56; Inge v. Cain, decided at the present term. 


. Equiry.— One of the heirs in possession of the lands of the estate paid off a 


just and legal claim which was a charge on the estate. Held, that the other 
heirs could not recover their portion of the land until they paid their por- 
tion of the debt with interest thereon. 

TENANTS IN COMMON — RENTS.— A tenant in common, while in possession of 
the common property, purchased at a sheriff's sale, foreclosing a lien upon 
the land, and then claimed title adversely to his co-tenants. Held, that 
after paying their part of the debt secured by the lien, his co-tenants were 
entitled to their share of the rents, allowing him the value of improvements, 
etc. 
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ApprEat from Caldwell. Tried below before the Hon. L. W. 
Moore. 

On the 26th day of March, 1880, the plaintiffs, E. R. Reed and 
Margaret A. Burleson, joined by their husbands, under leave of the 
court, filed their second amended original petition, in which Robert 
N. Reed joined them: they reiterated their allegations that they 
and Martha A. Duke, wife of appellant, were the sole heirs-at-law 
of Robert Dorn and his wife, Mary Dorn; they alleged the death 
of Robert and Mary H. Dorn, the ownership of Robert Dorn in his 
own separate right of two hundred acres of land out of the Seals 
league as a homestead, it being an undivided part of a tract of six 
hundred and sixteen acres, the excess of which had been, prior to 
the death of Robert Dorn, bought by Robert N. Reed at execution 
sale, which six hundred and sixteen acres were described by field- 
notes. That Robert N. Reed was a grandson of Robert Dorn, 
whose parents were dead, and at the date of the death of Robert 
Dorn was a minor, and constituted the family of Robert Dorn. 
That more than twenty years before Robert Dorn’s death, Mary H. 
Dorn, his wife, had, without good cause and against bis will, sepa- 
rated from and abandoned him, and had continued to live apart from 
him up to the time of his death. That at the time of their separa- 
tion they had divided their property, and during the remainder of 
their lives had held their estates in severalty. That Mary H. Dorn 
did not visit Robert Dorn during his last illness, and was not pres- 
ent at his burial, and did not make any claim to his property. 

It was further alleged that Robert Dorn, at the time of his death, 
owned certain personal property, the same mentioned in their first 
amended petition. That appellant, Martha A. Duke, joined with 
her husband, James H. Duke, took possession of and appropriated 
that personal property, and were in possession of the homestead of 
two hundred acres and had been appropriating the rents thereof 
since the death of Robert Dorn in September, 1869, and refused to 
divide the property or account to plaintiffs for their share, and that 
the rents were worth $1,000 a year. 

That appellants Duke had conveyed certain portions of the land 
to M. Ussery, A. Farmer and the G., H. & 8. A. R. R. Co., who 
were claiming title thereto. 

That of the excess of the six hundred and ‘sixteen acres so pur- 
chased by Robert N. Reed, he had sold to Martha A. Duke three 
hundred acres, and was owner in his own right of the difference of 
one hundred and sixteen acres, and was entitled to have the same 
allotted to him in the partition prayed for. 
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It was further alleged that Mary H. Dorn died in August, 1878, 
owning a large estate, consisting of $3,000 in money and $1,299 due 
her by the appellants, Martha A. Duke and James H. Duke, evi- 
denced by their promissory note. That James H. Duke was insolv- 
ent, and that Mary H. Dorn died owing no debts, and that there 
was no administration on her estate. That Martha A. Duke had 
appropriated the whole of the estate of Mary H. Dorn to her own 
use, and refused to pay any portion thereof to plaintiffs upon de- 
mand. And prayer was made for judgment against the defendants 
for a decree for partition of “ satd two estates; ” for commissions to 
set aside the homestead of two hundred acres and appraise the 
same; for judgment against Martha A. Duke for the value of the 
personal property of Robert Dorn, appropriated by her; for the 
rents of the land since January 1, 1870; for said $3,000, less $300, 
which had been paid to plaintiffs; for judgment against Martha A. 
Duke and James H. Duke for the amount of the one thousand two 
hundred and ninety-nine dollar note; that the whole be summed up, 
and if the same exceeded the value of the share of the land to 
which Martha A. Duke was entitled, that so much thereof as should 
equal the value of her share of the land be charged to her in offset 
to her share in the land, and that plaintiffs have judgment over 
against Martha A. Duke for their share of the balance that might 
remain due, and for execution against the separate property of 
Martha A. Duke for such balance; and that the balance of four 
hundred and sixteen acres of land be partitioned by setting apart 
to Martha A. Duke three hundred acres thereof, and one hundred 
and sixteen acres thereof to Robert N. Reed, having due regard for 
water, soil, timber, etc.; and for general relief. 

On the 24th day of September, 1879, J. Nix and L. J. Storey, 
administrators of the estate of Robert Dorn, filed their petition for 
intervention, alleging that they were entitled to the custody of the 
estate; that there were some debts due by the estate and unpaid, and 
praying to be allowed to unite with the plaintiffs in this suit, to 
prosecute the same so far as the property of Robert Dorn, deceased, 
as set out in plaintiffs’ amended pleadings, might be involved, and 
adopting the pleadings for their own, in so far as they applied to 
the estate of Robert Dorn, deceased, and praying “for judgment 
against the defendants set out in the pleadings, as prayed for by 
plaintiffs.” 

On the 2d day of April, 1880, defendants, M. Ussery and A. H. 
Farmer, filed their first amended answer, in which one Bingham 
Trigg, as the vendor of Farmer, intervened as a defendant on behalf 
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of his vendee, Farmer, and for answer pleaded the general denial, 
and pleaded specially that on the 29th day of May, 1874, defendants, 
Duke and wife, had sold to Trigg and Ussery ten and one-half acres 
of the land for the sum of $525, by deed with general warranty, 
which ten and one-half acres they set out by field-notes. That 
Farmer and Ussery were in possession of the land, Farmer holding 
under deed from Trigg. Farmer and Ussery disclaimed as to all 
the property sued for except ten and one-half acres, and pleaded that 
they were purchasers in good faith and had had adverse possession 
of ten and one-half acres for at least a year before the commence- 
ment of this suit, and suggested improvements, and called upon 
Duke and wife to make good their covenant of warranty, and in 
case of eviction they prayed for judgment thereon for their pur- 
chase money, with interest thereon, and for equity. 

On the 30th day of August, 1881, the defendant, the G., H. & 8. 
A. R’y Co., filed its original answer, in which it demurred generally, 
pleaded the general denial and “not guilty,” and pleaded specially 
the statute of limitation of five years to one hundred feet in width 
through five hundred acres of land, part of the Solomon Seals 
league, for the right of way for its railroad. 

On the 29th day of September, 1881, the appellants, Duke and 
wife, filed their first supplemental answer, and by way of plea in 
abatement of the intervention of Robert Dorn’s administrators, 
alleged that as between them the subject-matter of this suit was 
identical with another suit between the same parties, previously 
tried in the district court of Caldwell county, and then pending in 
the supreme court on writ of error, identifying the suit by number, 
style, parties, subject-matter, prayer and decrees. 

Appellants also pleaded the general denial; and by way of special 
defense: ist. That on the 3d day of November, 1868, Robert Dorn 
and his wife, Mary H. Dorn, were seized in fee, as community prop- 
erty, of the tract of land referred to by plaintiffs, containing by 
actual measurement six hundred and sixteen acres, but supposed to 
contain five hundred acres. 2d. They reiterated their aliegation as 
to the recovery of a judgment by A. W. Dibbrel against Robert 
Dorn, the sale of the land under execution issued on that judg- 
ment, and purchase of the same by Robert N. Reed on the 3d day 
of November, 1868; and they alleged further that the judgment 
was a community debt and was in full force on the day of sale. 
3d. That on the 3d day of November, 1868, and during the life- 
time of Robert Dorn, Robert N. Reed, under his purchase, took 
possession of the whole of the tract of land, and that his title 
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thereto was admitted and recognized by Robert Dorn, who con- 
tinued to live in a house upon the land as a tenant at will of 
Robert N. Reed, and of the appellant James H. Duke, who was 
guardian of Robert N. Reed, who was then a minor, until the death 
of Robert Dorn in 1869. 4th. That at the date of the sale and of 
the death of Robert Dorn, Robert N. Reed was a minor and a mem- 
ber of the family of appellant, James H. Duke, who was guardian 
of his person and estate; that at those dates Robert Dorn had no 
family except his wife, Mary H. Dorn, who survived him, and that 
at the date of his death Robert Dorn was insolvent. 5th. That 
after Robert N. Reed attained his majority, Mary H. Dorn asserted 
title to two hundred acres of land off the end next to the San Marcos 
river, as a homestead; that her title thereto was recognized and ad- 
mitted by Robert N. Reed, and that about the 4th day of February, 
1871, with his knowledge and consent, she entered upon and took 
possession of the two hundred acres. 6th. That upon the 4th day 
of February, 1871, Robert N. Reed conveyed the entire balance of 
the tract to Martha A. Duke for $1,800 in gold; that the portion so 
sold was estimated to contain three hundred acres, but contained by 
actual measurement four hundred and sixteen acres, but was sold in 
gross without reference to quantity; that appellants immediately 
took possession of the land under the conveyance, and they pleaded 
the statute of limitation of five years, setting up possession under 
registered deed, cultivation, etc., and payment of taxes. 7th. That 
on the 4th day of February, 1871, while in possession of the two 
hundred acres, Mary H. Dorn, with the knowledge and consent of 
all of plaintiffs, conveyed the two hundred acre homestead to ap- 
pellant, Martha A. Duke, with covenant of general warranty, for 
$2,000 in gold, which appellant paid and the plaintiffs were estopped. 
8th. Appellant pleaded the statute of limitations of three, five and 
ten years as to all the lands in controversy. 9th. Appellants denied 
that Mary H. Dorn voluntarily abandoned her husband, but alleged 
that they had lived upon the land in controversy as a homestead. 
They admitted that Mary H. Dorn was not with her husband during 
his last illness, and was not present at his death or burial, but alleged 
that she was on a visit to her daughter, Mrs. Reed, in Eastern Texas, 
and did not know of his illness or death until long after his burial. 
10th. Appellants describe the four hundred and sixteen acre tract 
and the two hundred acre tract by field-notes, the description of the 
two hundred acre tract being identical with that given by plaintiffs 
in their first amended petition. 11th. That Robert Dorn left 
no property subject to administration; that none of his prop- 
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erty ever came into their hands except a small sum of money, 
insufficient to pay his burial expenses, and was so applied by 
them; and that the remainder of his property was seized and 
appropriated by plaintiffs. 12th. That no property of Mary H. 
Dorn came into the hands of appellants, except $300, which, 
after the payment of her debts, had been divided among the 
heirs. That appellants’ title to the lands named was jeopard- 
ized by this suit, and by the other suit herein referred to, and 
had been threatened in the life-time of Mary H. Dorn, and be- 
fore the execution of the note referred to by plaintiffs. 14th. That 
the money for which the note was given was loaned to, and de- 
posited with, appellants by Mary H. Dorn, when old and in declin- 
ing health, for the purpose of securing them upon her covenant of 
warranty and indemnifying them in case of eviction in either of 
said suits. And that under a written agreement, executed by Mary 
H. Dorn, on the 1st day of October, 1877, appellants could not be 
held liable to pay the note until both of said suits were terminated 
in their favor. 16th. That plaintiffs were liable to appel- 
lants for three-fourths of the $500 paid to T. M. Harwood in dis- 
charge of the Dorn mortgage. 17th. In answer to the cross petition 
of Ussery, Farmer and intervenor Trigg, appellants demurred. 18tb. 
Appellants admitted that they had sold to Ussery and Trigg ten 
and one-half acres of the two hundred acre tract, for $525, but 
said that since Trigg had sold his interest therein to A. H. Farmer 
for $125. 19th. Appellants suggested adverse possession for more 
than a year, and permanent improvements, specifying them, of the 
value of $5,000. 20th. That the rent of the two hundred acres, ex- 
clusive of improvements, was not worth more than $100 per year. 
2ist. That if Mary H. Dorn had no homestead right in the land, 
the title to the whole tract vested in Robert N. Reed by his pur- 
chase at sheriff’s sale, and that appellants were in possession of the 
entire six hundred and sixteen acre tract, and claimed title thereto, 
not only under the deeds of Robert N. Reed and Mary H. Dorn, 
heretofore named, but also under a later deed from Robert N. 
Reed to the entire tract; and they prayed for judgment quieting 
their title to the whole of the land sued for, and for general relief. 

The following are the rulings, findings and decree of the court: 

“This cause coming on this day to be heard, when came the par- 
ties plaintiffs, W. T. Reed and wife, E. R. Reed, E. B. Burleson and 
wife, Margaret Burleson, and also the defendants, Martha A. Duke 
and husband, James H. Duke, also the Galveston, Harrisburg & 
San Antonio Railroad Company; also Maston Ussery, also Jona- 
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than Nix and L. J. Storey, administrators of Robert Dorn, deceased, 
all by attorney; and it appearing to the court that defendant 
Duke has, since the commencement of this suit, bought the interest 
of Robert N. Reed and Adam Farmer, this suit is discontinued as 
to said Robert N. Reed and Adam Farmer by consent of parties. A 
jury being waived, the cause was submitted to the court. When 
came on to be heard the demurrer of the Galveston, Harrisburg & 
San Antonio Railroad Company, which being understood, the same 
is overruled. And then came on to be heard the defendants’ plea 
in abatement to the petition of intervention of Jonathan Nix and 
L. J. Storey, administrators of Robert Dorn, deceased, which being 
understood, was overruled, to which defendants except. And then 
came on to be heard the demurrer and special exceptions of defend- 
ants to plaintiffs’ pleadings, which being understood, are sustained 
so far as the same seek to recover and partition the estate of Mrs. 
Mary H. Dorn, to which ruling plaintiffs excepted, and as to all 
the remainder of said exceptions the same are overruled, to which 
rulings of the court defendants excepted. And the court having 
heard the testimony and argument of counsel, the following decision 
is made: 

“1. That the two hundred acres of land next to the San Marcos 
river was the separate property of Robert Dorn, and was his home- 
stead, and that he died, leaving Mrs. E. R. Reed, Mrs. Margaret 
Burleson and Mrs. Martha A. Duke and Robert N. Reed, his only 
heirs at law. 

“92. That Mary H. Dorn, having wilfully abandoned her husband, 
was not entitled to the same as her homestead. 

“3. That the plaintiffs recover of said defendants one-half of sair 
land, less the ten and one-half acres sold to M. Ussery and B. Trigg, 
who are found to be innocent purchasers, together with rents at 
$3.50 per acre on sixty-nine and three-fourths acres per annum, from 
two years next before the filing of this suit, to the present time, say 
five years, less $200 allowed for improvements. 

“4. That plaintiffs and defendants recover against the intervenors, 
Jonathan Nix and L. J. Storey. 

“5. That the Galveston, Harrisburg & San Antonio Railroad 
Company recover against the plaintiffs, and that M. Ussery and de- 
fendants recover against plaintiffs the ten and a half acres sold to 
Trigg and Ussery. 

“6. That plaintiffs recover all other costs to this date against de- 
fendants, and that all subsequent costs of partition be equally 
divided. It is therefore ordered, adjudged and decreed, etc., etc. 
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(bere follows the formal part of the decree, with field-notes of the 
land to be divided). 

“And it is further ordered by the court that Henry Chapman, 
Len Barnett and W. B. Walker be appointed commissioners to par- 
tition and divide said land and allot to the said Mrs. Burleson and 
Mrs. Reed together an equal half of said land; and it appearing to 
the court that the defendant, Mrs. Duke, is the owner of the share 
of which R. N. Reed would be entitled, said commissioners will 
allot to Mrs. Duke the other half of said land, and that they make 
their report, with plot attached, to the next term of this court. And 
it is further ordered and decreed that the said plaintiffs recover of 
the defendant, James H. Duke, the sum of $1,020.20, and against 
defendants, Duke and wife, all costs in this contest with them up to 
this present date, and that all further costs in this partition be 
equally divided between plaintiffs and defendants.” 


Stringfellow & McNeal, for appellants, on the land being com- 
munity property, cited: KR. S., art. 2852; Chapman »v. Allen, 15 
Tex., 278, 283; Love v. Robertson, 7 Tex., 11; Cox v. Miller, 54 
Tex., 16; Schmeltz v. Garey, 49 Tex., 61; Stanley v. Epperson, 45 
Tex., 654; Camp v. Camp, 18 Tex., 535; Sears v. Sears, 45 Tex., 
559; Newland v. Holland, 45 Tex., 589; Hale v. Hale, 47 Tex., 336; 
Besch v. Besch, 27 Tex., 390; McGowen v. McGowen, 52 Tex., 667; 
1 Bishop on Mar. & Div., §§ 795 to 799; 2 Bishop on Mar. & Div., 
S§ 75, 76, 78, 83, 87, 93, 126; Thompson on Hom. & Ex., § 278, 
note 1. 

On abandonment forfeiting the homestead right of the wife, they 
cited: Sears v. Sears, 45 Tex., 557; Newland v. Holland, 45 Tex., 
589; Trawick v. Harris, 8 Tex., 312; Earle vw. Earle, 9 Tex., 630; 
Wheat v. Owens, 15 Tex., 244; Hale vw. Hale, 47 Tex., 336; Besch 
v. Besch, 27 Tex., 392; Craig v. Craig, 31 Tex., 204; 1 Bishop on 
Mar. & Div., §§ 795, 799; 2 Bishop on Mar. & Div., §§ 75, 76, 78, 
83, 87. 93, 126. 

On the possession of a mortgagee, they cited: Howard v. North, 
5 Tex., 290; Walker v. Lawler, 45 Tex., 538; Vallis’ Heirs v. Flem- 
ing’s Heirs, 29 Mo., 152; 1 Jones on Mort., §§ 869 to 877, 715, 716. 


Harwood, Winston & Harwood, for appellees. 
Nie & Storey, for intervenors. 


Wiuie, Carer Justice..— We think there was enough in the evi- 
dence to justify the court below in finding that Mrs. Dorn wilfully 
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abandoned her husband. The plaintiffs’ witnesses proved that Robert 
Dorn and his wife lived unhappily together in the state of Missis- 
sippi before removing to Texas; that whilst he was kind and affec- 
tionate to her, she was cruel, harsh and inhuman in her treatment 
of him, and that this caused a separation between them in that 
state. This separation was brought about by her leaving her hus- 
band, and not by his abandoning her. He came to Texas without 
her, and she did not follow until some six or seven years afterwards. 
This, as must be inferred from the evidence, was in consequence of 
her abandonment, as they separated previously to his emigration, 
and had divided their property, he bringing only his share to the 
state. 

Sometime after her arrival in Texas, she went to live with her 
husband again. She then seems to have renewed her harsh treat- 
ment, he conducting himself towards her in an affectionate and 
kind manner. The details of her treatment need not be stated. 
She seems, however, to have deprived him of all his privileges as a 
husband, and in some degree of the comfort of his children’s soci- 
ety in so far as she was able; to have used violent and insulting 
language towards him, and to have conducted herself generally in 
such a manner as was calculated to render his life miserable. The 
reason assigned for her conduct was jealousy. The only ground of 
jealousy given by any witness, and that by one only, was that Dorn 
lived with another woman more than he did with his wife. When, 
where, and under what circumstances he lived with the woman, or 
who the woman was, does not appear. It is not shown that he 
lived with the woman in adultery, or that he committed any breach 
of conjugal duty in making his home with her. Everything this 
witness said might have been true, and yet the abandonment have 
been wilful on the part of Mrs. Dorn. 

The law does not propose to encourage the separation of husband 
and wife by justifying it upon so flimsy apretext. If it is brought 
about by jealousy, the jealousy itself must be produced by some 
reasonable cause, something certain and tangible, not by vague sus- 
picions, and acts which, far from establishing guilt, are not incon- 
sistent with innocence. 

The abandonment by Mrs. Dorn having been wilful, or, in other 
words, without cause, and continuing till the death of her husband, 
she forfeited all claim to the homestead which he owned at the time 
of his death, and which she refused to share with him. Trawick ». 
Harris, 8 Tex., 312; Earle v. Earle, 9 Tex., 630; Sears v. Sears, 45 
Tex., 557. 
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It follows that, upon the death of Robert Dorn, the property in 
controversy was no longer protected by the homestead exemption, 
and became subject to his debts. As such, it was assets to be ad- 
ministered by his representatives, the intervenors, Nix & Storey; 
and if the only question between them and the defendants was as 
to the homestead character of the property, it would have to be 
decided in favor of the intervenors. But to the claim of the latter 
the defendants pleaded peaceable and adverse possession for five 
years under a recorded deed, accompanied by cultivation, use and 
enjoyment of the property and the payment of taxes thereon, and 
the evidence sustained their plea. We see no reason why this should 
not bar the claim of the intervenors. The defendants had as much 
right to hold under their deed against the administrators as against 
any other person asserting title in opposition to their vendor, Mrs, 
Dorn; and the administrators were as much bound to sue them 
within the statutory time as any other possessor holding adversely 
to the title of the estate. Their only answer to this is, that they 
intervened within the five years in another suit against these de- 
fendants, in which it was sought to subject the property to the debt 
of a particular creditor, and in that suit set up the same cause 
against the defendants as in the present, and that said suit was still 
pending. We cannot see how the intervenors can protect them- 
selves against limitation by any other suit except the one in which it 
is pleaded. The only exception would be where a suit had been 
commenced for the recovery of the land, and after its termination 
against the intervenors they had commenced a second suit under the 
former statutes of this state regulating the action of trespass to try 
title. But such is not the case here, as the former suit has never 
been determined, and the intervenors’ rights must be determined, so 
far as limitation is concerned, by this suit alone. As their claim 
was barred, the court did not err in finding against them. 

This leaves the contest between the plaintiffs and defendants 
alone, and renders it a suit of the former against the latter for the 
recovery of an interest in the land, and a partition of the tract 
among the parties. No limitation can affect the plaintiffs, Mrs. 
Burleson and Mrs. Reed, as they have been continuously under 
coverture from a date previous to the adverse possession of the de- 
fendants. 

It is clear that the land was the separate property of Robert 
Dorn. He and his wife divided their property when they separated 
in Mississippi, and none of that which he brought with him to Texas 
and invested in the land is shown to have been such as was set 
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apart in the division to Mrs. Dorn. Besides, it was proved that the 
common law prevailed in Mississippi, except as modified by statute 
which secured to married women their separate property. Com- 
munity property was unknown to Mississippi law. The land was 
bought by Dorn about six months after his arrival in Texas. The 
presumptions were therefore all against the supposition that the 
property brought by Dorn to Texas was other than his separate 
estate, and his residence here was too short to raise a presumption 
that any property of that character could have been acquired after 
he reached this state, previous to the purchase. Thompson v. 
Hathcock, decided at the present term. There were four heirs to 
the estate. Mrs. Duke, having bought out one of those heirs, was 
entitled, by this purchase and as heir to her father, to one-half the 
land. Mrs. Burleson and Mrs. Reed were together entitled to the 
other half. They should have recovered that amount, and the land 
should have been divided accordingly, had there been no equities to 
adjust between the parties. 

But it seems that Harwood held a mortgage upon the six hundred 
and sixteen-acre tract of which the land in controversy formed a 
part. This mortgage and the debt it secured he transferred to 
Mrs. Duke, and it was held by her at the time the present suit was 
brought. She had relieved the land of all claim which the original 
mortgagee had to subject it to the debt, and was in possession of 
the land, holding this claim as a lien upon it. Her possession could 
not be disturbed by any one claiming under Dorn, the mortgagor, 
as did these plaintiffs, until the mortgage debt was satisfied. Han- 
nay v. Thompson, 14 Tex., 142; Loving v. Milliken, 59 Tex., 423. 

But it is claimed that the mortgage did not bind the land in con- 
troversy because it was at the date of the execution of that instru- 
ment the homestead of the mortgagor. Be it so; but upon the death 
of Dorn without any member of his family surviving in whom the 
homestead right could vest, the land was deprived of its homestead 
character, and the mortgage lien fastened on it immediately. This 
was the law at the time when the mortgage was executed, and also 
at the date of the mortgagor’s death, though such is not the rule 
under our present constitution. Lee v. Kingsbury, 13 Tex., 68; 
Stewart v. Mackey, 16 Tex., 56; Inge v. Cain, decided at present 
term. 

Hence in the defense of this suit Mrs. Duke was entitled to set up 
her equities as holder of the mortgage, and the land could not be 
recovered from her by the plaintiffs claiming under Dorn till the 
mortgage debt was satisfied. 
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But this was not the only equity held by the defendant against 
the land in controversy. The debt upon which Say commenced his 
suit as acreditor of Robert Dorn to subject the land to the payment of 
his claim had been paid off by these defendants. That debt appears 
to have been a charge upon the estate of Dorn, and if a just and 
legal claim, Duke and wife were entitled to be remunerated pro 
tanto for the amount paid by them in its satisfaction. 

We think that no recovery can be allowed the plaintiffs until these 
two equities of the defendants are adjusted and satisfied. They are 
entitled to have refunded to them, by the plaintiffs, one-half of the 
amount paid in satisfaction of the two debts above set forth, together 
with interest thereon to the:date of judgment. 

sut the defendants have had the use and occupation of the prem- 
ises, and they must pay one-half of their rental value. This must be 
calculated from the commencement of their possession; for whilst 
they were tenants in common with the plaintiffs, they did not recog- 
nize this relation, and repudiated all claim of the plaintiffs in and 
to the premises. We think that in adjusting equities the court 
should take into consideration the value of the improvements made 
by the defendants, this value to be estimated as of the date of the 
commencement of this suit. 

The judgment will be therefore reversed and remanded for an ad- 
justment of these mutual demands of the parties, and a partition of 
the land in controversy, and for that purpose alone. None of the 
points settled in this opinion nor the facts on which they are based 
will be reopened, but the court below will go no farther than to in- 
quire as to the amount paid by Duke or Mrs. Duke upon the Harwood 
mortgage and the Say debt, and charge one-half that amount to the 
plaintiffs. It will inquire as to the value of the rents of the land 
during the whole time it has been occupied by the defendants, and 
charge the latter with one-half the amount. It will ascertain the 
value of the improvements placed on the land by Duke and wife at 
the date this suit was begun, one-half this amount to be charged to 
the plaintiffs, except in the contingency hereafter mentioned. It 
will direct a recovery by the party in favor of whom the balance 
shall be found, against the party from whom it may be due. The 
court will then appoint commissioners to partition the land, and 
direct them to make such a division thereof between the plaintiffs 
and defendants as will compensate the party in favor of whom the 
moneyed judgment shall be rendered, out of the share which would 
otherwise be set apart to the other, for the amount of his said re- 
covery; or the court will make such other order as will secure to 
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such party the money due him before the party from whom it is due 
can obtain his share of the land. If the land can be so partitioned 
as to set apart to the defendants the improvements they have placed 
upon it, this should be done, and the value of the improvements will 
not then be taken into consideration. Thecourt will direct that the 
partition be so made as to include within the share allotted to Duke 
and wife the lands sold by them to their co-defendants, so that their 
possession may not be disturbed. The court will apportion the costs 
as is usual in partition cases, or as in its judgment may pertain to 
justice and equity. 

We have not noticed the objections taken to Mrs. Burleson’s dep- 
ositions because the facts proved by them were abundantly estab- 
lished by other testimony. 

None of the other assignments of error made by either of the 
parties demand our attention. The judgment is reversed and re- 
manded with instructions as before stated. 


REVERSED AND REMANDED. 


[Opinion delivered December 18, 1885.] 
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ABANDONMENT. See HomEstTEaD, 7, 18. HUSBAND AND WIFE, 2, 3. 
ABATEMENT. See PLEADING, 18. VENUE, 1. 
ACKNOWLEDGMENT. 

i. A sheriff's deed made in 1878 was executed by one acting as deputy 
sheriff. Held, that such deputy was the proper person to acknowledge its ex- 
ecution, and a certificate of acknowledgment by the district clerk that “‘ per- 
sonally appeared J. M. Henderson, sheriff of Tarrant county, by W. T. 
Steele, deputy, to me well known, and acknowledged that he executed the 
foregoing deed for the purposes and consideration and in the capacity 
therein set forth and expressed,” being formal in all other respects, was 
sufficient. Terrell v. Martin, 121. 

2. A certificate, formal in other respects, which declares that the party 
whose name appears to a deed to which the certificate is attached, appeared 
‘‘and acknowledged that ————” had signed, sealed and delivered the same, 
is not sufficient. The certificate should have shown on its face that he, 
the one whose name appeared, acknowledged that he executed the same, 
Following Buell v. Irwin, 24 Mich., 152. Huff v. Webb, 284. 

3. The Revised Statutes (secs. 1104 and 4305) name the district clerk as an 
officer before whom acknowledgments may be taken, and provide that his 
deputy may perform all such official acts as may lawfully be done by the 
clerk himself. It results that the deputy can take acknowledgments in all 
cases where his principal is authorized so to do, Wert v. Schneider, 327. 

4, Inadeed by husband and wife, conveying land patented to the hus- 
band, as assignee of a certificate, it is not necessary, as against one not a 
stranger to the title, that the separate acknowledgment of the wife should 
be in accordance with the statute regulating conveyances of her separate 
estate, there being nothing to show that the wife really owned the land in 
her own separate right. Tom v. Sayers, 339. 

5. A certificate of the separate acknowledgment of a married woman, 
which fails to show that it was taken privily and apart from her husband, 
and that she declared the instrument to be her act and deed, and that she 
had willingly executed it and did not wish to retract it, is defective. Davis 
v. McCartney, 584. 

ACQUIESCENCE. See PARTITION, 1. 
ACTIONS. 

1. The only effect of beginning a suit before the maturity of the demand 
on which it is based, but which matures before the trial (that fact being 
shown by amendment), is to subject the plaintiff to the payment of costs 
incurred before the maturity of the demand. Crescent Ins. Co. v. Camp, 
521, 

ADMINISTRATION. See ADMINISTRATOR'S DEED. ADMINISTRATOR'S SALE, 
ESTATES OF DECEDENTS. 


ADMINISTRATOR’S BOND. See Estates or DECEDENTs, 2. 
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ADMINISTRATOR'S DEED. See ADMINISTRATOR’S SALE. 

1. Construing Paschal’s Digest, art. 1237, and Revised Statutes, ‘arts. 2091 
and 2092, held, that though an administrator's deed, made under the circum- 
stances specified in those articles, passes to the purchaser all the title that 
the testator or intestate had in the property described by the deed, yet the 
recitals of the deed, which refer to the proceedings in administration author- 
izing its execution, are not prima facie evidence that those proceedings, 
which alone gave power to convey, occurred. Terrell v. Martin, 121. 

2. Such a deed is, under the statutes above referred to, only prima facie 
evidence of the act of sale; time, place, manner of selling, and notice of 
sale being included in this. Jd. 


ADMINISTRATOR’S SALE. See Estates OF DECEDENTs, 12. 

1. An order of the probate court, in which administration was pending, 
was shown, directing the sale of land of a testator, and describing it by the 
name of the grantee of the certificate on which the patent issued, and the 
county in which it was situate. The order of sale recited an application to 
sell, and directed the sale to be made in accordance ‘ with the will” of the 
deceased testator. Held: 

(1) It must be presumed, in a collateral proceeding, that the application 
for the sale was made in accordance with the statute, or that the will of the 
testator contained such provisions as made it necessary or proper to sell 
without such application to sell as is required by the statute for the sale of 
land, to pay debts, without regard to the directions of a will. 

(2) In such a case, no presumption can be indulged, in a collateral pro- 
ceeding, against the validity of the probate order directing the sale. Fol- 
lowing Alexander v. Maverick, 18 Tex., 179; Guilford v. Love, 49 Tex., 715, 

(3) Such a sale, duly reported to the probate court, and confirmed, with 
directions to the administrator to make title, vests in the purchaser, under 
deed made in pursuance thereof, title to the land sold, as against one who 
does not hold under a superior title. Tom v. Sayers, 339. 

2. Under the act of 1841 of the republic of Texas (Pasch. Dig., arts. 1398, 
1399), no administration could be granted on the estate of a volunteer soldier 
from any foreign country, who had fallen in any battle of the republic, or 
who had died within the limits of Texas, except to the next of kin to such 
soldier, or to some one authorized by the heirs or next of kin; and if admin- 
istration had been granted prior to the passage of that act. no administrator's 
sale could be made of the lands of the estate without the consent of such 
heirs. Chinn v. Taylor, 385. 

8. Purchasers of land held under a patent, which on its face recites that it 
was issued by virtue of a location and survey of a donation warrant, which 
was itseif issued by the adjutant-general of the republic in consideration of 
the party named having fallen with Fannin at Goliad, are affected with 
notice of the fact that jurisdiction could not attach in a probate court to 
order the sale of the certificate, after 1841, unless the heirs or next of kin to 
the deceased consented to the appointment of the administrator, who was 
a stranger not of the blood under whom the certificate was sold; or if the 
administration had been granted prior to the act of 1841, then not unless the 
heirs consented to such sale. Id, 


ADVERSE POSSESSION. See Limitations, 7, 9. 
ADVERSE TITLE. See IMPROVEMENTS, 5. 

ADVICE OF COUNSEL. See Maticiovs Prosecution, 10. 
AFFIDAVIT. See EVIDENCE, 9. 
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AFFIDAVIT FOR ATTACHMENT. See ATTACHMENT, 5-7. 


AGENT. See ATTACHMENT, 5. LANDLORD AND TENANT, 3, PRINCIPAL AND 
AGENT. TELEGRAPH COMPANIES, 1. 


AGREEMENT OF PARTIES, See Practice in District Court, 6, 12, 13, 


ALIENS. 

1. By express provision of the constitution of the republic, aliens could 
take by inheritance from a citizen, and were given a reasonable time within 
which to become citizens or to dispose of their estates. The act of January 
28, 1840, re-enacted March 18, 1848, fixed nine years as a reasonable time, and 
provided that unless an alien should become a citizen or dispose of the 
estate within that period, it should be declared forfeited and should escheat 
to the state. Wiederanders v. The State, 133. 

2. An estate in fee vests in the alien immediately on the death of the 
ancestor, subject to be defeated by his failure to become a citizen or to dis- 
pose of the estate within the period prescribed by the statute. This is not 
a limitation, but a condition subsequent, and on a failure to comply with it 
the resumption of the estate must be by entry under judicial process. Jd, 


ALTERNATIVE RELIEF. See PLEADING, 1, 


AMENDMENT. See CitTation, 3. Limitations, 6. PLEADING, 1, 9,17. RE- 
MOVAL TO FEDERAL COURTS, 3. WILLS, 7. 

1, A suit was brought to recover the value of machinery alleged to have 
been wrongfully converted by defendant. Afterwards by amendment the 
plaintiff charged that the defendant wrongfully procured an attachment to 
issue and to be levied on the machinery, and had it sold for a nominal price 
to satisfy a debt due from plaintiff to defendant, whereby he was damaged 
by having the property thus sold sacrificed. Held, that the amendment pre- 
sented a new cause of action, and plaintiff was chargeable with all costs in- 
curred up to the filing of the amendment. The right to amend, changing 
the character of the action, existed. Woods v. Huffman, 98. 

2. An amended petition which sets up a right in the plaintiff to land, which 
had been before asserted in the original petition, and which specifically sets 
forth the facts which constitute the alleged unfounded claim of defendants 
to such land, does not set up a new cause of action; nor is a new cause of 
action set up by specifying more particularly the relief sought. Ross v. 
Kornrumpf, 390. 

38. When a new cause of action is set up by amended petition, its effect is 
to subject the plaintiff to all costs incurred up to the filing of the amend- 
ment, and to let in any defense which could have been pleaded had the suit 
been commenced at the date of the filing of the amendment. Jd. 

4, An amendment which differs from the original petition only in stating 
more fully the result of injuries caused by defendant, does not set up such a 
new cause of action as would let the statute of limitations run between the 
filing of the two petitions. J. & G. N. R’y Co. v. Irvine, 529, 


ANIMALS. See NeGLicence, 5-10, 13-17. 


APPEAL. See PRACTICE IN SUPREME COURT. WILLS, 7. 

1. An interested party, against whom no judgment is rendered, who after 
judgment appears and appeals in his own right from a judgment refusing 
his motion for new trial, does not by such appeal affect the right of the suc- 
cessful party to enforce the collection of his judgment against property 
ordered to be sold to satisfy the judgment rendered against a third party in 
the cause who did not appeal. Streeper v. Ferris, 12. 

VoL. LXTV — 46 





722 








APPEAL — continued. 


2. A judgment was rendered against two defendants in the court below; 
one appealed, and the judgment was reversed and the cause remanded. The 
plaintiff below then filed an amended petition setting up the original judg- 
ment against the defendant who had not appealed, and asking for judgment 
against the one who had appealed. While the former was thus retained ag 
a defendant, the judgment made no disposition of the case as tohim. Held, 
that the reversal affected both defendants, and that, as the second judgment 
did not dispose of the case as to the defendant who did not appeal, there was 
no final judgment on which process could issue or an appeal be prosecuted, 
Bradford v. Taylor, 169. 

3. Judgment was entered in a justice’s court against the claimant of cer- 
tain property which had been levied on under execution, for the value of the 
property, assessed at $70, $7 damages, with interest and costs of suit. An 
appeal was taken to the district court, one of the grounds for appeal being 
that the value of the property had been assessed too high. In the district 
court, judgment was given against the claimant for only $65.25, as the value 
of the property, but the interest had accumulated to such an extent that the 
entire amount of the judgment exceeded that given in the justice’s court, 
Held, that a literal construction of article 1482, Revised Statutes, would charge 
the claimant with the costs of the district court, but the reason and spirit of 
the law must prevail, and the claimant should not have been taxed with the 
costs of a proceeding through which he righted a wrong and prevented injus- 
tice from being done him. Bailey v. James, 546. 

4. A party perfected an appeal and gave a cost bond merely; he after- 
wards prosecuted a: writ of error under a supersedeas writ of error bond, 
returnable to the same term of the supreme court as the appeal. A motion 
was made by the successful party below to compel the clerk in the lower 
court to issue execution, etc. Held: 

(1) That under our statute a party is allowed to take either an appeal ora 
writ of error, and -if at the term of the court at which the judgment is 
given he elects to prosecute an appeal and fails to perfect it, he may within 
the period of statutory limitation prosecute a writ of error. If his appeal 
is dismissed by the supreme court, or otherwise disposed of without a de- 
termination of the case, he may ordinarily prosecute his writ of error 
within the proper time. 

(2) That article 1400, Revised Statutes, provides for an appeal or writ of 
error on giving cost bond, which does not suspend execution in the lower 
court; article 1404, Revised Statutes, provides for appeal or writ of error 
with supersedeas bond, which article 1406 provides shall suspend proceedings 
below; the statute does not prescribe that the adoption of one of these 
modes shall exclude the other. 

(3) That a party cannot use both methods for mere delay (following Perez 
v. Garza, 52 Tex., 571, and Thomas v. Thomas, 57 Tex., 516); but both appeal 
and writ of error may be prosecuted by a party acting in good faith and in 
subservience to the intent of the various statutes. 

(4) That the constitution guaranties the right of appeal, and it is a matter 
of right. (Following Republic v. Smith, Dallam, 407.) The intent of the law 
is to afford every facility for appeal that is consistent with the rights of the 
opposite party. (Shelton v. Wade, 4 Tex., 148.) 

(5) That it is not in derogation of this intent to allow a supersedeas writ 
of error to be prosecuted by a party who has appealed, provided it does not 
delay the opposite party. 

(6) That all the plaintiffs and intervenors in the original suit should have 
been made parties to the motion against the clerk and to the appeal. Epp- 
stein v. Holmes, 560. 






























































































“%23 


— _ — Ce gy 


INDEX. 





APPEAL — continued. 

5. Plaintiff recovered in a justice’s court and defendant appealed to the 
district court. After the cause had been docketed in the district court the 
papers were lost, and the plaintiff asked leave of the district court to sub- 
stitute, which was granted. At the next term, plaintiff, having declined 
to substitute, asked that the appeal be dismissed. The court ordered the ap- 
peal dismissed from the docket without prejudice to the judgment ren- 
dered in the justice’s court. Held: 

(1) That unless a case taken from a justice to a district court is dismissed 
for some illegality, or insufficiency in the manner of bringing it up, it stands 
for trial de novo in the court (R. S., arts. 311, 312, 317, 1294), and is conducted 
as if originally brought in the district court. 

(2) That the justice’s judgment is vacated and the plaintiff must prove his 
case anew; he may be dismissed for any cause that would have operated a 
dismissal had the case been continued in the district court. If the plaintiff 
is dismissed he is as effectually out of court as if his suit had never been 
commenced, No order could be made in the district court reviving the va- 
cated judgment of the justice’s court. 

(8) That the destruction of papers does not of itself take a cause out of 
court, but an order to that effect must be entered up. It was primarily the 
duty of the plaintiff to make the substitution, as it was to his interest that 
the cause should proceed, Bender v. Lockett, 566. 


APPEAL BOND. 

1. The court of appeals dismissed an appeal because the bond misde- 
scribed the judgment, and adjudged the costs against the appellant in that 
appeal and the sureties on his supersedeas appeal bond. Appellee (in that 
appeal), in the county court, then filed 4 motion to render judgment against 
the sureties for the amount of the judgment appealed from. Held, that the 
county court could make no additional orders in the case other than to en- 
force whatever the mandate of the higher court directed. In cases where, 
upon the face of the record, a judgment may be rendered against the sureties 
upon the appeal or writ of error bond, such judgment must be rendered by 
the appellate court, and not by the court a quo. Burck v. Burroughs, 445. 


APPEAL FROM JUSTICE’S COURT. See APPEAL, 3, 5. 
APPOINTMENT OF EXPERTS. See Experts, 1. 


ARGUMENT OF COUNSEL. 

1. See statement of case for language indulged in by counsel on the trial 
of a cause, which, while inexcusable, was not, in view of the character of 
the case, deemed sufficient to require a reversal of the judgment. Delk v. 
Punchard, 360. 

2. See this case for remarks of counsel on the argument of a cause held 
not to be so violative of rule 39 for the government of district courts as to 
require the reversal of the cause, and yet of a character improper to be used 
before a jury, especially in closing the case. H. & T. C. R’y Co. v. Larkin, 
454. 

3. Improper language of counsel should be presented in the motion for a 
new trial, in order to allow the court before which the matter transpired an 
opportunity of passing upon the question. The use of improper language 
in argument by counsel furnishes ground for reversing a judgment only in 

cases in which the preponderance of evidence seems against the verdict, or 
the verdict is excessive, and there is reason to believe that the verdict may 
have been affected by the conduct of counsel. Litigants are not to be pun- 
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ARGUMENT OF COUNSEL — continued. 


ished by reversals for improprieties of their counsel, unless there is reason 
to believe that such conduct affected the merits of the case. I. & G.N. Ry 
Co. v. Irvine, 529. 

4, When, after the plaintiff's counsel has addressed the jury, the defend- 
ant’s counsel declines to make an argument, this court will not revise the 
discretion of the district judge in permitting a second argument to be made 
by plaintiff's attorney, when no injury is shown to have resulted. 7. ¢@ 
P. R’y Co. v. Scott, 549. 

5. When language not proper in argument is used, there must be reason 
to believe that it probably influenced the verdict in order to authorize a re- 
versal. H. & T. C. R’y Co. v. O'Hare, 600. 


ASSESSMENT FOR TAXES. See Tax SALE, 3-6, 10. 
ASSETS. See CommMuUNITY PROPERTY, 6. 
ASSIGNMENT FOR BENEFIT OF CREDITORS. 


1. As the statute allows creditors six months within which to consent 
to an assignment, it must have contemplated that this length of time 
would not be an unreasonable one within which to sell the property of the 
estate; and a provision in an assignment, authorizing a sale within a 
shorter period than six months, cannot be said to cause unreasonable delay, 
Even if the assignor had provided, in an assignment otherwise valid, for an 
unreasonable delay in winding up his estate, the law would merely have 
disregarded his wishes in that respect and had the estate settled within the 
time prescribed by statute. Wert v. Schneider, 327. 

2. An assignment of property was made for the benefit of creditors and 
the property put in the hands of the assignee. One of the creditors sued 
outa writ of attachment a few minutes before the deed of assignment was 
registered, but it was not executed until a few mitutes after such registry, 
The only evidence offered to prove fraud was the mere fact of the assign- 
ment having been made, and some testimony tending to show that the debtor 
was influenced to make the assignment by the expectation that the attach- 
ment was about to be sued out. Held: 

(1) That the assignment law does not recognize or regard the intent of a 
debtor who makes an assignment. If the assignment, honestly made, is 
sufficient to convey the property to the assignee, and does convey it, a 
creditor cannot attach the property thus conveyed. An assignment is to be 
regarded in law as conclusively not intended to defraud creditors in the 
sense of the attachment law, as applied between creditors of a common 
debtor, where the debtor transfers his property for their benefit. 

(2) Evidence as to the manner of managing the assigned property while 
it was in the hands of the assignee, as tending to show a fraudulent inten- 
tion on the part of the debtor, was irrelevant. 

(3) The statute provides that the assignee shall forthwith, after the execu- 
tion and delivery of the deed of assignment, cause the same to be recorded, 
and that he shall execute the required bond, but it does not make the valid- 
ity of the assignment, and its completeness to pass the title to the property, 
depend upon the act of registering the deed. This statute was intended for 
the benefit of creditors as a class, and must be construed so as to give them 
the intended benefits; the law is not to be construed so as to put it in the 
power of a single creditor to defeat its designs by issuing an attachment 
before a bona fide assignee can reach the clerk’s office and file the deed of 
assignment. 

(4) The object of requiring promptness in recording the instrument is to 
give notice of its contents to all whom it may concern ; but as between those 
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ASSIGNMENT FOR BENEFIT OF CREDITORS — continued. 
who are creditors at the time when the deed of assignment was made and 
the trust accepted and acted upon, the recording cannot be taken as a test 
of the efficiency of the deed. Recording the deed on the day the assignee 
received it is certainly a compliance with the most technical construction 
of the requirements of the law. 

(5) The question of fraudulent intent as applied to assignments is fully 
set forth in Blum v. Welborne, 58 Tex., 157, and Keating v. Vaughn, 61 Tex., 
§21. Piggott v. Schram, 447. 

ASSIGNMENT OF ERRORS. See Practice IN SuPREME CouRT, 17, 21, 22. 
ASSISTING WITNESSES. See LAND TITLEs, 8. 


ATTACHMENT. See INJUNCTIONS, 3. MALICIOUS PROSECUTION, 5,6. REPLEVY 
BonpD, 1. VENUE, 1. 

1. A subsequent attaching creditor may intervene in order to have the 
judgment of a previous attaching creditor set aside on the ground of fraud, 
and this without being required to execute bond,— though a failure on the 
part of the intervenor to allege the insolvency of the debtor would be fatal to 
his petition. Grabenheimer v. Rindskoff, 49. 

2. An attachment is wrongfully sued out when the facts on which it 
is based do not exist, and the defendant in attachment can recover whatever 
actual damages he sustains by the seizure of his property under the writ 
thus wrongfully obtained. Woods v. Huffman, 98. 

8. In a suit to recover damages caused by the sacrifice of property by 
sale under an attachment wrongfully sued out, the fact that other ground 
for attachment than that mentioned in the writ existed, while it might per 
haps be pleaded and shown in mitigation of damages, would not constitute 
a defense to the action. Id. 

4. The irregularity of the proceedings under which property is thus 
wrongfully seized and sacrificed can constitute no defense in an action for 
damages. Id. 

5. Where an affidavit for an attachment is made by an agent it is not 
necessary that he should swear that he is the agent, but it is sufficient if 
he is described as such in the affidavit. Following Wetherwax v. Paine, 2 
Mich., 557; Mandel v. Peet, Sims & Co., 18 Ark., 244; Murray v. Cone, 8 
Port. (Ala.), 252. Whether such a question can be raised on a motion to 
quash, based solely on what appears in the affidavit, admits of question, 
Evans v. Lawson, 199. 

6. Where the amount of indebtedness sworn to in the affidavit for an 
attachment was merely the principal sued for, and did not include the inter- 
est and attorney’s fee claimed in the petition, held, that the attachment 

should issue for the amount sworn to; that the petition was not sworn to, 
and there was no uncertainty as to the amount sought to be secured by the 
attachment; the affidavit was sufficient. Following Stewart v. Heidenhei- 
mer, 55 Tex., 648; Henrie v. Sweasey, 5 Blackf., 275; Lathrop v. Snyder, 16 
Wis., 293. Id. 

7. In case defendant claims an offset, and plaintiff sues out an attachment 
for a sum certain, without deducting the offset, the attachment will still 
hold good, for the offsets would only appear upon the trial. Following 
Collier v. Lyons, 18 Ga., 648. As to what would be the effect of the affida- 
vit’s claiming a larger indebtedness than is claimed in the petition is not 
considered. Id. 

8 When a claimant’s bond has been filed in accordance with the statute 
to try the right of property which has been seized under attachment, such 
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ATTACHMENT — continued. 





property is no longer in custodia legis after its surrender and delivery into 
the possession of the claimant, but is subject to seizure and sale under 
other attachments against the real owner. The bond executed to release it 
from the first attachment furnishes the security to which the first attach- 
ing creditor must look, and after the execution of such bond the lien of his 
attachment is gone. Frieberg v. Elliott, 367. 

9. Even if the lien of the first attachment continued, it would not pre- 
clude the seizure and sale of the property under an attachment for another 
debt, subject to such lien. Id, 

10. In a suit on a sworn account for the sum of $3,038.30, with interest on 
$3,015.56, the petition alleged that defendant refused to pay plaintiffs’ debt, 
to their damage $3,450, and prayed for a writ of attachment against defend- 
ant’s property, sufficient to satisfy their debt, interest and cost of suit, which 
they averred would amount to $3,500, The affidavit for attachment alleged 
that the facts set forth in the petition were true, and that the defendant was 
justly indebted to plaintiffs in the sum of $3,038.30, with interest on $3,015.56, 
Held, that there was no uncertainty or contradiction as to the amount of 
indebtedness claimed; the allegation of damages was not to be construed as 
an averment of the amount of the indebtedness, especially where the debt 
was expressly stated and itemized. The attachment did not purport to be 
sued out for plaintiffs’ damages, but merely for the debt. Piggott v. Schram, 
447. 

11. A construction of articles 160 and 180 of {the Revised Statutes shows 
clearly that the same rule applicable to mortgages and other like liens applies 
to the foreclosure of attachment liens, and that the right to decree a fore- 
closure and sale of the property attached for the interest and costs accruing 
up to the date of the judgment is clear and unquestionable. Id. 

12, An assignment of property was made for the benefit of creditors and 
the property put in the hands of the assignee. One of the creditors sued 
out a writ of attachment a few minutes before the deed of assignment was 
registered, but it was not executed until a few minutes after such registry. 
The only evidence offered to prove fraud was the mere fact of the assign- 
ment having been made, and some testimony tending to show that the 
debtor was influenced to make the assignment by the expectation that the 
attachment was about to be sued out. Held: 

(1) That the assignment law does not recognize or regard the intent of a 
debtor who makes an assignment. If the assignment, honestly made, is 
sufficient to convey the property to the assignee, and does convey it, a cred- 
itor cannot attach the property thus conveyed. An assignment is to be 
regarded in law as conclusively not intended to defraud creditors in the 
sense of the attachment law, as applied between creditors of a common 
debtor, where the debtor transfers his property for their benefit. 

(2) Evidence as to the manner of managing the assigned property while 
it was in the hands of the assignee, as tending to show a fraudulent inten- 
tion on the part of the debtor, was irrelevant. 

(3) The statute provides that the assignee shall forthwith, after the execu- 
tion and delivery of the deed of assignment, cause the same to be recorded, 
and that he shall execute the required bond, but it does not make the valid- 
ity of the assignment, and its completeness to pass the title to the property, 
depend upon the act of registering thedeed. This statute was intended for 
the benefit of creditors as a class, and must be construed so as to give them 
the intended benefits; the law is not to be construed so as to put it in the 
power of a single creditor to defeat its designs by issuing an attachment 

















ATTACHMENT — continued. 
before a bona Jide assignee can reach the clerk’s office and file the deed of 
assignment. F 

(4) The object of requiring promptness in recording the instrument is to 
give notice of its contents to all whom it may concern; but as between those 
who are creditors at the time when the deed of assignment was made and 
the trust accepted and acted upon, the recording cannot be taken as a test 
of the efficiency of the deed. Recording the deed on the day the assignee 
received it is certainly a compliance with the most technical construction of 
the requirements of the law. 

(5) The question of fraudulent intent as applied to assignments is fully 
set forth in Blum v, Welborne, 58 Tex., 157, and Keating v. Vaughn, 61 Tex., 
§21. Id. 

13. A note provided that ten per cent. attorneys’ fees were to be paid if the 
note was collected by law. An attachment was sued out before the note was 
due, and the goods were replevied by defendant; the note was not paid at 
maturity. Held: 

(1) That since the petition claimed the attorneys’ fees, and the answer ad- 
mitted all indebtedness claimed in the petition, judgment was rightfully 
given for the attorneys’ fees against defendant, and the note not being paid 
at maturity, authorized plaintiff to proceed to judgment. 

(2) That $500 damages recovered by the defendant in reconvention was 
rightfully applied to the payment of interest and attorneys’ fees before de- 
ducting any portion of it from the principal debt. Stansell v. Cleveland, 
660. 


ATTORNEY-GENERAL. 

1. Purchase of school lands by deputy surveyor. Authority of attorney- 
general to institute suit to cancel claim of title. (See PUBLIC LaNpDs, 1.) 
State v. Thompson, 690. 

ATTORNEYS. 

1. An attorney who represents aclient in obtaining a judgment for money 
has, as such, no authority to bind his principal by agreeing to take anything 
else in payment. When such attorney accepted claims upon others in dis- 
charge of the debt, and informed his client that they were taken as col- 
laterals, the only obligation imposed on the client was to use due diligence 
in their collection and application to the discharge of the judgment. Ander- 
son v. Boyd, 108. 

2. Purchase by attorney of judgment creditor at execution sale; inad- 
equacy of price; sale set aside. (See EXgecUTION SALE, 4.) McLaury v., 
Miller, 381, 

ATTORNEYS’ FEES. See ATTACHMENT, 13. JUDGMENTs, 1. 

1. When judgment is rendered against one, cited by publication, in a 
suit by a building-material-man to enforce his lien, the fee allowed the 
attorney appointed to defend the absent defendant may be taxed in the bill 
of costs, and satisfied out of the proceeds of the sale of the property on 
which the lien is enforced. Read v. Gillespie, 42. 

BALLOTS. See ELxEctTions, 5. 


BILL OF EXCEPTIONS. See Practice in District Court, 17. 
1. The action of the court below in excluding the testimony of a witness 
cannot be reviewed if the bill of exceptions fails to show what his testimony 
would have been. Milliken v. Smoot, 171. 
2. The rule again announced, that objections to evidence found in a state- 
ment of facts, made up and signed after the close of the term, even if good, 
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BILL OF EXCEPTIONS — continued. 
in form and substance, as a bill of exceptions, will not be considered on 
appeal. The evidence offered will be considered as if offered without ob- 
jection. Tom v. Sayers, 339. 

3. When from a bill of exceptions it is apparent that the trial judge would 
have refused a charge on a matter, the failure to incorporate which in the 
main charge was assigmed as error, the error will be considered on appeal, 
though no charge was asked by the party complaining. J. & G. N. Ry Co. 
v. Underwood, 463. 


BILLS AND NOTES. See INTEREST, 2. JUDGMENTS, 1. LIMITATIONS, 1. 
BONA FIDE PURCHASER. See INNOCENT PURCHASER. 


BONDS. See CERTIORARI, 1. REMOVAL TO FEDERAL Courts, 1-3. REPLEVy 
BonpD. 


BOUNDARIES. See GREER County, 1. 

1. What matters may be considered in determining the boundary of land 
is a question of law to be decided by the court, and not to be sworn to asa 
fact by a witness. Robinson v. Douthit, 101. 

2. In trespass to try title to a tract of land which constitutes a portion of 
a larger survey, a deed which begins the description of the land conveyed 
at a point on the north line of the survey, when by reference to the other 
calls it was manifest that the south line was intended, was properly admit- 
ted in evidence — it further appearing that to begin on the north line would 
place the land sued for entirely beyond the limits of the larger tract of which 
it was alleged to constitute a part, and that no special exception to the pe- 
tition, which followed the deed in its misdescription of the land, was taken. 
Huff v. Webb, 284. 

3. The description of land sued for as contained inthe pleadings, which 
fails to give the course of one of the lines of the survey, is not fatally de- 
fective, when, from the course and distance of the lines described, its course 
is rendered certain. Id. 

4, When a misdescription of surveys occurs in the title papers through 
which a party in trespass to try title deraigns his title, the mistake should 
be alleged in the pleading. But when this is not done, and the other calls 
in the deed correct the mistake with reasonable certainty, the objection, 
unless raised by special exception, will not be heard for the first time when 
the deed is offered in evidence. Id. 

5. If the footsteps of the surveyor who made a survey, the true local- 
ity of which is in issue, can be traced by the objects called for by him in his 
description, it is not important to determine which corner was first estab- 
lished by him on the ground. Ayers v. Harris, 296. 

6. In seeking to ascertain the true locality of a survey which was actu- 
ally made, controlling importance cannot be given to the corner first de- 
scribed as the beginning corner in the grant, especially in a case where the 
surveyor had testified that he really began the survey at a different corner, 
and ran the lines on the ground, reversing the courses described in the grant. 
In such a case it is not error to instruct the jury that if, by reversing the 
calls and tracing the lines in a different direction from that called for in the 
field-notes, they can more nearly harmonize all the calls of the grant, it is 
their duty todo so. This case distinguished from Phillips v. Ayres, 45 Tex., 
601. Id. 

7. When the court has carefully instructed a jury as to the comparative 

dignity and force of calls in the grant describing a survey, the locality of 
which is in dispute, it is not error to instryct them that, if they cannot 








BOUNDARIES — continued. 











identify any designated corner from the evidence, it is their province to fix 
the lines of the survey (in subordination to the general rules which the court 
has described) in such a way as will most nearly harmonize the calls with 
known corners and marked lines identified, before them by evidence. Jd. 

8. When the river front of a survey was ascertained, and its upper and 
jower corners identified, see statement and opinion for facts which rendered 
it improper for the judge to charge the jury that, if they could not fix the 
locality of the back line with reasonable certainty, they should locate it so 
as that the survey would embrace the number of acres called for in the 
grant. Id. 

9. When two corners of a survey are found and identified, being the 
upper and lower corners of the survey bordering on a stream, it is error 
to charge the jury that they may locate the back line with reference to 
the area of land which the grant, if properly located, should contain, in 
disregard of the distances called for in describing the side lines, in the 
event they could not fix the disputed portions of the lines with reasonable 
certainty. Id, 

10. A grant was located on a river, the upper and lower corners of 
which on the river were identified. The back or north line of the sur- 
vey could not be identified by finding either the northwest corner, which 
was the second corner called for in the grant, or by certainly identify- 
ing the northeast corner by the objects called for; but a marked line was 
found on the proper course of the east line, prolonged beyond the dis- 
puted northeast corner, The first line called for in the grant was the west 
line running back from an established corner on the river. Held, that the 
jury should have been instructed that if they could not fix the northeast 
corner, nor the north or back line, by any marks or monuments, then they 
should fix it by courses and distances of the first and second lines of the sur- 
vey, except that the second or back line should be extended so as to meet 
the recognized east line as extended beyond the disputed northeast corner. 
Such a charge harmonizes with the rule that course controls distance, and 
that course and distance control quantity. Following Ayers v. Watson 
(Federal Reporter, March 3, 1885). Jd. 

11. In a case involving the true location of the disputed lines of a survey, 
the effort should be to ascertain as near as practicable from the evidence 
what was done on the ground by the surveyor who made the survey, and 
in doing this it is not important to determine which line was first run or 
which corner first established. Ayers v. Lancaster, 305. 

12. In such a case a charge which declared to the jury that it was a matter 
of no consequence who made the survey, in a case where the surveyor was 
himself a witness, was error, inasmuch as it might tend to affect the credit 
to be given to his evidence, R. S., art. 1317. Id. 

13. In a case involving the boundary of a survey, the court having 
charged the jury to follow the footsteps of the surveyor where they could 
be found with reasonable certainty, and only to regard course and distance 
called for in the survey, so far as the same would not be in conflict with 
actual traces and measurements made upon the ground, it was not error to 
further instruct them that ‘it isas lawful and persuasive to reverse courses 
as to follow them in the order given in the title.” Following Phillips v, 
Ayres, 45 Tex., (607; Pearson v. Baker, 4 Dana, 321, and 4 Monroe, 32. Jd, 

14. When all the lines of a, survey were actually run and measured on 
the ground, then in ascertaining its boundaries the calls may be reversed, 
otherwise they should not be. /d. 
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BOUNDARIES — continued. 

15. The evidence showed that the western and northern lines of a survey 
were actually run and measured on the ground in making the original sur- 
vey, and the southeast corner was identified. Held, that it would not be 
proper to ascertain the true location of the northeast corner by reversing 
the calls and measuring distance on the east line from the southeast corner, 
if the east line was not actually run and measured. Id. 

16. Whether any or all the lines of a survey were actually run upon the 
ground in making the original survey is a question of fact which should be 
submitted to the jury. Id. 

17. When the true locality of the north or back line of a survey fronting 
on a river was the matter to be ascertained, it was not shown that the east 
line had been originally run by the surveyor. The southwest and south- 
east corners on the river were clearly established. In the field-notes of the 
survey there were several calls for natural objects besides those at the river 
corners. Held, that it was error to instruct the jury that the true north- 
east corner (at which the trees called for to identi’y it could not be found) 
should be established by measuring (reversing the course) on the east line 
the distance called for in the field-notes, from where that line crossed a 
stream, to the northeast corner. Especially was this error when it in- 
volved a disregard of a marked east line extending beyond the corner, as 
it would have been thus established by charge of the court and of other 
measurements and marked lines. Jd. 

18. See opinion for facts deemed sufficient to fix the locality of a survey, 
which called to begin at a survey as ‘‘Survey No, 2,” where there were two 
surveys No, 2 in the same county. Delk v. Punchard, 360. 


BREACH OF WARRANTY. See SALg, 2, 
BRIDGES. See DAMaAGgs, 8. 

BURDEN OF PROOF. See NEGLIGENCE, 5, 8, 16, 17, 
CALLS. See BOUNDARIES. 

CANDIDATES FOR OFFICE. See LIBEL, 3. 


CARRIER. See DamaGes, 19-21. RAILRoaDs, 2. 

1. The statute provides that the transportation of goods by a common car- 
rier shall be considered as commenced from the time the bill of lading is 
signed, and the common law liability of such carriers shall attach from that 
time. Such a provision does not prevent a carrier from being liable before 
the bill of lading is signed; the liability commences from the time the goods 
are delivered. E. L. & R. R. Ry Co. v. Hall, 615. 

2. The liability of a railway company for goods destroyed while in its 
possession depends on whether or not it has accepted them, and not on 
whether all has been done that ought to precede acceptance. If a carrier 
takes control of goods and puts its agents to preparing them for shipment, it 
has accepted them. Id. 

3. When a consignor delivers goods to a carrier to be delivered to a con- 
signee, prima facie the consignee! is the owner; but when the consignor 
merely contracts with the carrier for the conveyance of the goods to a cer- 
tain point, and the consignor is shown to be the owner before shipment, 
there is nothing to show a change of ownership. Jd 


CASES APPROVED, See Limitations, 10. MUNICIPAL CORPORATIONS, 3. 
NEGLIGENCE, 10. PRACTICE IN DISTRICT CoURT, 2. 
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CA3ES CITED. See ATTACHMENT, 12. Derpositions,6. HomeEsTEeaD, 16, 18, 
19. HUSBAND AND WIFE, 3. IMPROVEMENTS, 4, 5, 7. LIMITATIONS, 9, 13, 
MorTGAGES, 3, 4. MUNICIPAL CORPORATIONS, 8. NEGLIGENCE, 24. Occu- 
PATION TAX, 1. PARTIES, 5. PLEADING, 2. PRACTICE IN DISTRICT CouURT, 6. 
PRINCIPAL AND SURETY, 1. Tax Deep, 1. Tax SALz, 7. VENDOR'S 
LIEN, 2. 

CASES DISAPPROVED. See MALicious PROSECUTION, 4. 


CASES DISTINGUISHED. See Bounpartss, 6. LAND CERTIFICATE, 1. Ma- 
LICIOUS PROSECUTION, 3. 


CASES FOLLOWED. See ACKNOWLEDGMENT, 2. ADMINISTRATOR'S SALE, 1, 
APPEAL, 4. ATTACHMENT, 5-7. BOUNDARIES, 10,13. CoNnTRAcTs, 4. DAm- 
AGES, 1, 19. EVIDENCE, 324. EXECUTION, 1. EXECUTION SALE, 1. EXEMP- 
TIONS, 1. INJUNCTION, 1, 2. INNOCENT PURCHASER, 2, 4. INSURANCE, 3, 4 
LANDLORD AND TENANT, 3, 6. LIBEL, 1. MALIcIouS PROSECUTION, 1. NEG- 
LIGENCE, 10, 18, 20, 29. PATENTS FOR INVENTIONS, 5. PROBATE COURT, 2. 
TaXEs, 1. VENDOR’S LIEN, 2. WILLS, 7, 12. 


CASES LIMITED. See Practice IN District Court, 2, 
CASES OVERRULED. See Limitations, 10. 
CASES QUESTIONED. See Tax Satz, 8. 


CASES REVIEWED. See Divorce, 2. Limitrations, 10. MUNICIPAL CORPO- 


RATIONS, 2. REMOVAL TO FEDERAL CoURTs, 8, 9, 


CATTLE. See NEGLIGENCE, 5-10, 13-17. 


CAUSE OF ACTION. See DamaaGes, 1, 2, 23. LANDLORD AND TENANT, 5, 6, 
MALICIOUS PROSECUTION, 5. SALg, 2. 

1. The institution of a civil action by one in his own right for the purpose 
of enforcing a claim, whether that claim be real or unfounded, affords no 
cause of action against the party suing, unless by the abuse of process the 
person or property of the defendant be seized or in some manner injuriously 
affected. Following Smith v. Adams, 27 Tex., 31, and Haldeman v. Cham- 
bers, 19 Tex., 53. Johnson v. King, 226. 

2. To create a cause of action, there must not only be a loss to the 
plaintiff, but a loss resulting from the violation of'some legal right. Id. 

CERTIFIED COPY. See EVIDENCE, 9, 17. 
CERTIORARI, 

1. Our statutes positively require that an applicant for a certiorari from 
the district to the county court shall give a bond “or the costs of the pro- 
ceeding, or for the performance of the judgment of the district court in 
case it should be against him; without one of these bonds the appellate 
jurisdiction of the district court does not attach. R. S., 290, 291, 292. Bu- 
chanan v. Bigler, 589. 

CHAIN OF TITLE. See WILLS, 5. 
CHARGE. See BOUNDARIES, 7, 8, 9, 12, 13, 17. Damages, 3. NEGLIGENCE, 36, 
PRACTICE IN SUPREME COURT, 22, 23. 

1. It is not error to refuse special charges which are embodied in the gen- 
eral charge. JT. & P. R’y Co. v. Medaris, 92. 

2. When the statement of the cause of action and of the nature of the 
defense, made by the court below, was not full, and appellant did not ask 
for a charge giving a fuller statement. he cannot complain for the first 
time after appeal. San Antonio Street R'y Co. v. Helm, 147. 
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CHARGE — continued. 

3. While the giving of undue prominence in a charge to some special 
feature of the case may sometimes be so calculated to influence a verdict as 
to afford cause for reversal, the mere repetition in a charge, in a suit for 
damages for personal injuries, of the abstract principle that the jury might 
consider the physical and mental suffering the plaintiff had endured, in esti- 
mating damages, cannot be regarded as calculated to affect a jury of ordi- 
nary intelligence and will afford no ground for reversal. H. & T. C. R’y Co. 
v. Larkin, 454. 

4, When from a bill of exceptions it is apparent that the trial judge would 
have refused a charge on a matter, the failure to incorporate which in the 
main charge was assigned as error, the error will be considered on appeal, 
though no charge was asked by the party complaining. J. & G. N. R’y Co. 
v. Underwood, 463. 

5. The charge of the court should always be so framed as to present to 
the jury the issues made by the pleadings, if there be evidence under them, 
unless an issue be abandoned, concerning which abandonment the jury 
should be instructed. Jd. 

6. When a petition claims exemplary damages for an alleged wrong, 
and a question exists as to whether the evidence shows such facts as will 
sustain the claim, a charge should be given on that subject unless, in conse- 
quence of an oral statement made in court, the court by a charge withdraws 
the consideration of such claim for exemplary damages from the jury. Id. 

7. To withdraw such a claim from the consideration of the jury sim- 
ply by a verbal declaration by counsel of its abandonment, made after 
the evidence is closed, and during argument, is not sufficient. It should be 
withdrawn from the consideration of the jury in the charge of the court, 
distinctly calling their attention to the fact that it is abandoned, and charg- 
ing them as to the remaining issues. Id. 

8. In a suit against a railway company for damages resulting from per- 
sonal injury to a passenger, the court charged the jury: ‘It is the duty of 
the defendant to exercise proper care to transport its passengers safely, and 
the want of such care is deemed in law negligence, for which the defendant 
is liable.” Held, error, because susceptible ef the construction that the 
failure to exercise a degree of care which will actually result in the safe 
carriage of passengers is negligence, for which the carrier would be liable. 
Id. 

9. See statement of case for a charge of the court which omits the use of 
technical language in defining the circumstances under which the negligence 
of the deceased would have prevented a recovery if it was the proximate 
cause of the injury inflicted. J. & G. N. R’'y Co. v. Ormond, 485. 

10. The charge of the court should avoid. the statement of unnecessary 
matter which must tend to confuse a jury, and which on appeal must need- 
lessly enlarge the record. 7. & P. R'y Co. v. Scott, 549. 

11. In a suit against a railway company for damages for personal injuries 
inflicted on a deceased husband, who, it was alleged, was a passenger on 
defendant's train when his injuries were received through its alleged negli- 
gence, there was conflicting testimony as to whether the deceased was a 

passenger or not. Held: : 

(1) That, from the character of the case,— the injury complained of having 
been caused by the negligence of a servant of the company,—it was the 
duty of the court to give in charge to the jury the law by which, under the 
evidence, it could be determined what relation the deceased bore to the com- 
pany when his injuries were received,— whether he was passenger or 
servant. 
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CHARGE — continued. 

(2) It was error to charge that the fact that the conductor of the train 
received and treated the deceased as a passenger made him such. Id. 

12. A defective charge cannot be considered on appeal unless the correct 
one was asked below by the complaining party. Queen Ins. Co. v. Jefferson 
Ice Co., 578. 

13. In a damage suit against a railroad company the court in its charge 
repeated several times that a great degree of care was required of the con- 
ductor of a train in expelling an insane woman fromacar. Held, that the 
repetition of the statement could do no harm unless it induced the jury to 
believe that the court thought there was evidence showing a want of the 
requisite care. The repetition was not of a character to thus mislead the 
jury, and occurred only when it was necessary to qualify the principles 
applicable to the different phases of the case. I, & G. N. R’y Co. v. Leak, 
654. 

14. Testimony showing the mental condition of the injured party and 
the rough manner in which she was treated is sufficient to authorize a charge 
instructing the jury to consider mental suffering in estimating damages. Id, 

15. See opinion for a charge held not to assume a fact as proved. Id. 


CHILDREN. 
1. The terms ‘‘ child,” ‘‘ children ” and ‘‘ descendants,” as used in statutes 
regulating descent, defined. Burgess v. Hargrove, 110. 


CIRCUMSTANTIAL EVIDENCE. See MaLicious PROSECUTION, 7, 12. 


CITATION. 

1. Service of citation upon the local agent representing an incorporated 
or joint stock company in the county where the suit is brought should be 
made by a delivery by the officer of a true copy of the citation to the local 
agent, and the return of service should state that service was effected in 
that manner. Continental Ins. Co. v. Milliken, 46. 

2. The return of an officer on a citation, which states that the writ was 
served, without disclosing the method in which it was served, does not state 
afact necessary to assure jurisdiction, but states a conclusion as to the 
legality of an executive act, of which the law does not make the officer the 
judge, and such return of service is insufficient. Jd. 

38. Where exceptions to the sufficiency of the service of citation on the 
defendant had been overruled, and exception taken, the act of the district 
court in permitting the return of service to be so amended as to show legal 
service cannot be considered on appeal, when such permission was given 
after the appeal was perfected. Id, 

4, If a citation sets forth plainly the nature of the complaint and the 
relief sought, the requirements of the statute are satisfied. Schramm v. 
Gentry, 143. 

5. If the return on a citation shows that the officer served two defend- 
ants by delivering to them in person a true copy of the writ, but does not 
show that he delivered a copy to each, as required by act (1219, R. S.), the 
return shows an imperfect service. Id. 

CITIES, See MUNICIPAL CORPORATIONS, STREETS. 
CIVIL LAW. 

1. The term “ children” included all descendants in a direct line. Burgess 

v. Hargrove, 110. 
CLAIMANT. See Execution, 1. 


CLAIMANT’S BOND. See ATTACHMENT, 8, 
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CLERKS OF COURTS. See ACKNOWLEDGMENT, 3. 


CLOUD ON TITLE. See JupG@ment Liens, 2, 3. Tax Deep, 2. 
1. To entitle one to recover who asks cloud to he removed from his title, 
he must show that he has the paramount legal title. Chinn v. Taylor, 885, 


CODICIL. See WILLS, 9-11. 


COLLATERAL PROCEEDINGS, See ADMINISTRATOR’S SALE, 1. ESTATES OF 
DECEDENTS, 12. EXECUTION SALE, 3. JUDGMENTS, 4, 7. JUDICIAL REc- 
ORDs, 1. 

COLLATERAL SECURITY. See ATToRNEYs, 1. 

1. Two parties were sued on a joint note for $328.95, bearing interest at 
two per cent. per month; they pleaded in reconvention that one of them 
had deposited with plaintiff $1,300 in scrip, as collateral security for the 
note sued on, and also for another note for $520 previously made and 
delivered to plaintiff by the defendant who deposited the scrip. That 
plaintiff had sold $1,000 of the scrip and applied the proceeds to the pay- 
ment of the larger note and a part payment of the smaller, but, contrary 
to the instructions of defendants, had held the remaining $300 in scrip until 
it had depreciated in value so as to be almost worthless. These allegations 
were substantially proved. The second note did not show upon its face 
that it was secured by the same collaterals as the first. Held: 

(1) The scrip remaining after the first note was satisfied should have been 
applied to the payment of the second. 

(2) Evidence was admissible to prove that the second note was secured by 
additional collaterals to those appearing upon its face. 

(3) Defendants should be credited with what the proceeds of the collaterals 
would have been, if plaintiff had not been negligent in disposing of them. 
Nat. Bank v. Bruhn, 571. 


COLONIZATION LAWS. See LAnp TITLES, 2, 4. 

COLOR OF TITLE. See Limitations, 18. 

COMMERCIAL TRAVELERS. See PRINCIPAL AND AGENT, 1. 
COMMON CARRIER. See CARRIER. 


COMMUNITY PROPERTY. See Descent anp DistTRIBUTION, 1, 5. Homre- 
STEAD, 16. LAND CERTIFICATE, 2. PARTIES, 2, 3. SEPARATE PROPERTY, 3. 

1. A person can qualify as a survivor in community within the time that 
a valid administration might be opened upon the estate. If a survivor con- 
veys community land after qualifying as survivor in community, it does not 
affect the validity of the sale that the preliminaries regarding such sale 
were agreed to prior to his thus qualifying. Ford v. Cowan, 129. 

2. The sentence of a husband to the penitentiary, and his confinement 
there, is equivalent to an abandonment of the wife, and authorizes her to 
manage and dispose of the common property, at least so far as to secure a 
support for herself and children. Slator v. Neal, 222. 

3. The purchaser from a woman, to whom patent for the land sold issued 
after the death of her husband, takes title as against the heirs of the de- 
ceased husband, unaffected by his community interest, in the absence of 
notice of its existence. Wren v. Peel, 374. 

4. A wife died leaving community property, and her husband married 
again; at his death he left an insolvent and exempt estate, which, with the 
community estate of himself and his first wife, was put into the hands of 
an executor. The executor used part of this community estate to pay debts 
contracted by the deceased husband after the death of his first wife. Held: 

(1) That the misapplied money should be charged to the husband’s portion 
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COMMUNITY PROPERTY — continued. 








of the community estate. The executor held the joint property of two per- 
sons; if he paid out of the community property of the first marriage, sepa- 
rate debts of the husband, then, in dividing the remainder between the heirs 
of the husband and the heirs of the first wife, the share of the latter could 
not be decreased by such payments. It makes no difference that there 
would not be left in the husband’s estate sufficient to make an allowance in 
lieu of exempt property. That allowance must be raised from the estate of 
the decedent. R. 8., title XXXVI, ch. 18. 

(2) That though the executor paid debts over which the exemptions had 
priority, they were chargeable upon the same interest and estate from 
which the exemptions were to be taken; they could in no event become a 
charge upon the community estate of the first wife. 

(8) That recovery for the misappropriation must be had against the 
executor. Redding v. Boyd, 498. 

5. A husband died, August 16, 1876, leaving community property, including 
a homestead of the value of $2,500, and community debts amounting to 
$4,000; the wife married again, and not having qualified as survivor, sold the 
homestead and used the proceeds in paying the community debts. Held: 

(1) Fhat the laws in force in 1876 recognized no right in a creditor to sub- 
ject the homestead of a deceased party to the payment of his debts, if a 
widow or minor child survived. Constitution and act of August 9, 1876, 
discussed. 

(2) The creditors could fix acharge on the homestead only when the widow 
and minor child ceased to use it as such and the right of all the heirs to 
have it partitioned among them accrued, 

(3) The widow, by the sale, renounced her right of occupancy, and the 
heir, being a non-resident minor with no guardian in this state, the property 
lost its homestead character. 

(4) On the death of the husband, the surviving wife is not personally liable 
for the community debts, but the community property is incumbered with 
an equitable charge for their payment. This equitable charge becomes a 
legal charge if the wife qualifies as survivor or if administration is had upon 
the estate. 

(5) Without making the equitable charge a legal one, the wife may dis- 
charge the equitable incumbrance upon the community estate by the con- 
veyance of an equitable title to it. Such an irregular but just disposition 
of the property, the proceeds being applied to the payment of community 
debts, would convey an equitable title superior to the legal title to the hus- 
band’s half. 

(6) Under the first and succeeding statutes the powers of the wife under 
them have been made to cease with her widowhood ; but while single, she has 
all the rights and powers of a feme sole, and can bind herself personally as 
well as the estate. On a second marriage she ceases to be a free agent and 
is shorn of these rights, and she cannot convey the equitable any more than 
she could have conveyed the legal estate. This is the policy of the statutes. 

(7) By her second marriage the widow lost all control or right of disposi- 
tion. legal or equitable, over the half of the homestead owned by her hus- 
band’s heir. Davis v. McCartney, 584. 

6. Suit was brought in the probate court under art. 2176, R. §., by cred- 
itors of an estate which was in course of administration by the surviv- 
ing wife, under the provisions of the statute. The probate court adjudged 
that there were assets of the estate liable for the claims, and ordered 
citation to issue to the sureties on the survivor's bond, requiring them to 
appear at the next term and show cause why judgment should not be ren- 
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COMMUNITY PROPERTY — continued. 
dered against them for the sums due the creditors. On appeal the district 
court rendered judgment against the survivor and the sureties on her appeal 
bond for the debts, and directed execution to issue against her separate estate 
and against the community estate of herself and hersecond husband. Held; 

(1) That articles 2177, 2178 and 2179, Revised Statutes, manifest the inten- 
tion of the legislature to authorize an action against the qualified survivor 
and her sureties, on an approved claim, after twelve months from the filing 
of the inventory, etc., if a devastavit be shown, or the survivor still hag 
assets subject to the payment of debts. 

(2) The probate court is to decide in the first instance whether facts exist 
which authorize an action, and its decision may be reviewed by the district 
court without regard to the amount in controversy. 

(3) The decision of the probate court fixes the right of the creditor to sue, 
but does not determine any other right. The purpose of the statute was to 
prevent persons from unnecessarily involving estates in litigation, and to 
give a creditor a means, involving little expense, of determining whether a 
suit be necessary to protect his rights. 

(4) The probate court has the power to order the survivor to pay the claim 
when it exceeds $1,000, but in case the survivor declines to pay, the creditor 
can enforce payment only by an action in the district court. 

(5) If the probate court establishes the creditor’s right to sue for $1,000 or 
less, the creditor’s proceedings shall be transferred to the civil docket of the 
county court, and after the sureties have been cited judgment may be ren- 
dered on the bond. The probate court has no jurisdiction to render such a 
judgment, and on appeal the district court likewise could only pass upon 
the right of the creditor to sue. 

(6) The fact that the survivor married after the institution of the proceed- 
ing in the probate court was no reason why the proceeding there com- 
menced should not be reviewed in the district court; and if the right to sue 
was established by the district court, the marriage did not interfere with 
the right of the creditor to pursue his remedy in the county court as pro- 
vided by statute, but the husband should be made a party. 

(7) That such property as would have been set aside to the widow and 
child as exempt, or as the year’s allowance, by a probate court, had the 
administration been under some other provision of the statute than that 
regulating the administration of community property by a survivor, should 
not be considered assets of the estate. Nichols v. Oliver, 647. 

7. See facts held sufficient to rebut the presumption that land bought by a 

husband was community. Duke v. Reed, 705. 


CONCLUSIONS OF LAW AND FACT. See PRACTICE IN SUPREME CouRT, 3-5. 

CONDEMNATION OF LAND. See EMINENT DOMAIN, 

CONFLICTING CLAIMS. See ParrTITIoNn, 4, 5, 7. 

CONSIDERATION. See Contracts, 24. DEEDS, 2, NEGLIGENCE, 2. 

CONSIGNOR AND CONSIGNEE. See CARRIER, 3. 

CONSOLIDATION OF SUITS. See JurtspicTIon, 1. 

CONSTITUTIONAL LAW. See JupGMENT Liens, 4: NEGLIGENCE, 13. Occu- 
PATION TAX, 1, 2. 


CONSTRUCTION AND INTERPRETATION. See Evipence, 1. 
1. Several instruments bearing the same date, referring to and seeming 
to be based upon each other, and defining and adjusting the rights of sev- 
eral parties to the same subject-matter, are presumed to constitute a general 
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CONSTRUCTION AND INTERPRETATION — continued. 


settlement, and, in the absence of fraud, conclude a party from going behind 
his settlement and asserting a claim not advanced when such instruments 
were executed, Horne v. Chatham, 36. 

2. Allthe stipulations and covenants of an instrument should be con- 
strued together and harmonized, if possible. James v. Adams, 193. 

8. Construction of laws of former government in relation to the powers 
of its officers. (See Laws, 2.) State v. De Leon, 553. 


CONSTRUCTIVE NOTICE. See INNOCENT PURCHASER. 
CONTAGIOUS DISEASES, See MunicipaL Corporations, 5-8. 
CONTESTED ELECTIONS, See ELEctTions, 1-7. 
CONTINUANCE. 


1. An application for a third continuance, which fails to show that the 
testimony expected from the absent witness cannot be obtained from any 
other source, is fatally defective. When such an application cannot be 
sustained even under the statute prescribing the requisites of an application 
for a second continuance, it must, in order to be granted, show strong 
equitable grounds outside of the statute. Rowland v. Wright, 261. 

2. Attachment was asked for an absent witness, who had previously dis- 
obeyed a subpoena. It was not issued until the day following the application. 
The witness lived but eight miles from the court-house, and could have 
been attached and his attendance secured if the writ had issued on the day 
when it was applied for. Held, that the application for continuance was 
properly refused. It was the duty of the party desiring the attendance of the 
absent witness to see that the attachment was promptly issued instead 
of trusting to the diligence of the clerk. Jd. 


CONTRACTS. See SETTLEMENT, 1. SUBSCRIPTIONS, 1. 








1, Where a contract is ene which the parties may make, it is good with- 
outadate. Longley v. Caruthers, 287. 

2. When no consideration is recited in a written contract, the rule at com- 
mon law permits the consideration te be shown by extraneous proof; and 
such proof may be used to vary the consideration of which there is a recital. 
The rule is as well established as that other general rule, that parol evidence 
cannot be resorted to for the purpose of varying or contradicting a written 
contract. Taylor v. Merrill, 494. 

3. When the whole consideration is not expressed in a written contract, 
parol evidence is admissible to supply the deficiency, but it cannot establish 
a consideration inconsistent with that expressed in the written contract. 
The right to vary or add to the consideration of an instrument by parol is, 
as a general rule, confined to the parties to the contract. Jd. 

4. It is not necessary that allegations of fraud, accident or mistake 
should be made to account for the failure to express the full consideration; 
the right to show it by parol evidence, under the rules above announced, 
exists atcommon law. Hence, when in a suit on a promissory nete, and to 
enforce a lien expressed in it, upon a tract of land for the purchase money 
for which it purported on its face to have been given, it was alleged in the 
answer that the vendor represented falsely to the maker of the note, who 
relied on his representations, that certain specific articles were on the land, 
and which formed part of the consideration, and that certain improvements 
existed on the land, which had in fact never been made, held, that the alle- 
gations were sufficient to let in proof of the real consideration as between 
the original parties to the transaction, or as against a nominal plaintiff 
suing on the notes, if the original vendee was the real beneficiary. Follow- 
ing Robertson v. Guerin, 50 Tex., 317. Jd. 

VoL. LXIV — 47 
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CONTRACTS — continued. 

5. Plaintiff alleged that he was the owner of the naked legal title to a 
tract of land; that at the request of the equitable owner he sold the land, 
paid the proceeds to the latter, and gave a warranty of title; that the equi- 
table owner then executed to him a bond, in which he agreed that in case a 
judgment was rendered against the vendor on the warranty, he would pay 
him the amount of the judgment with all costs, etc. That the title to a 
portion of the land failed, and the vendor became liable on his warranty 
for $2,500; that suit was threatened, and he compromised by paying $1,200, 
and obtained a release from further liability. The vendor then sued the 
equitable owner on his bond for the $1,200. Held: 

(1) That under the common law the defendant was liable only in the event 
a judgment for the amount sued for was rendered against him on his war- 
ranty. 

(2) That under the system of this state, if the plaintiff stated a case en- 
titling him to equitable relief, a demurrer was improperly sustained. 

(3) Equity will extend relief even if the party seeking it has not strictly 
complied with the terms of the contract, when such non-compliance does 
not affect the essence of the agreement, and does no violence te the clear in- 
tention of the parties, nor shows gross negligence in the complainant. 

(4) That all the important stipulations of the bond on the part of the 
vendor were performed; the purchase money, the consideration, was paid 
to defendant, and he was relieved from lhiability on the warranty upon more 
favorable terms than the requirements of the bond would have brought 
about. The fact that the minor requirement as to the manner of perform- 
amee was not carried out affords no defense in equity. Croft v. Peck, 627. 

&. If there be, at the time a contract is entered into, a mistake of the law 
applicable thereto, which entirely modifies it, to enforce such an agreement 
is te ereate a new contract which was never assented to understandingly, 
and te impose duties and liabilities which the party never contemplated 
assuming. Ramey v. Allison, 697. 

7. If there be a promise, or an actual performance of a contract, upon 
the supposed liability, that liability becomes the basis of the contract, and 
its non-existence being an utter failure of consideration, an executed or 
executory contract, founded thereon, would be wholly void. Moreland v. 
Atchison, 19 Tex., 303. Id. 


CONTRIBUTION. See Heirs, 3. PARTITION, 3. WILLS, 13. 
GONTRIBUTORY NEGLIGENCE. See NEGLIGENCE, 6, 21, 40. 
COPIES. See EVIDENCE, 9, 17. 


GOSTS. See AMENDMENT, 1, 3. DAMAGES, 2. 

1. ‘When costs are not properly adjusted, and attention is not called to it 

in the court below, they cannot be questioned in the supreme cout. Wie- 
busch vy. Taylor, 53. 

2, If a mistake is made in taxing costs, upon a proper motion the return 
of the sheriff can be set aside and the costs re-taxed ; but when a judgment 
has been satisfied, a party cannot claim that costs due him were not taxed, 
and ask that the judgment be remodeled and re-entered ; he certainly cannot 
do so if he was not a party to the original suit and there was no evidence 
on the record to show a mistake. Gaines v. Mensing, 325. 

8. The only effect of beginning a suit before the maturity of the demand 
on which it is based, but which matures before the trial (that fact being 
shown by amendment), is to subject the plaintiff to the payment of costs 
incurred before the maturity of the demand. Crescent Ins, Co. v. Camp, 521. 
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COSTS — continued. 

4. Judgment was entered in a justice’s court against the claimant of cer- 
tain property which had been levied on under execution, for the value of 
the property, assessed at $70, $7 damages, with interest and costs of. suit. 
An appeal was taken to the district court. one of the grounds for appeal 
being that the value of the property had been assessed too high. In the dis- 
trict court, judgment was given against the claimant for only $55.25, as the 
value of the property, but the interest had accumulated to such an extent 
that the entire amount of the judgment exceeded that given in the justice’s 
court. Held, that a literal construction of article 1432, Revised Statutes, 
would charge the claimant with the costs of the district court, but the reason 
and spirit of the law must prevail, and the claimant should not have been 
taxed with the costs of a proceeding through which he righted a wrong and 
prevented injustice from being done him. Bailey v. James, 546. 


COUNTIES. See GREER COUNTY, 1. 


COUNTY COURT. See Estates OF DECEDENTS, 10, 12. JURISDICTION, 7. 
PROBATE COURTS, 2. 


COURSE AND DISTANCE. See BouNDARIEs, 

COVENANT OF WARRANTY. See Deeps, 2. Partition, 1, 2. 
CUSTODIA LEGIS. See ATTACHMENT, 8. 

CUSTOM. See LANDLORD AND TENANT, 7. USAGE AND CUSTOM. 


DAMAGES. See ATTACHMENT, 2-4. MALICIOUS PROSECUTION, 6. NEGLIGENCE. 
SALE, 2. STREETS, 1. 

1, One who without authority brings a suit, or prosecutes an appeal in 
the name of another, whereby damage results to a third party, is liable 
therefor. Following Foster v. Dow, 29 Me., 445; Smith v. Hyndman, 10 
Cush., 554, and other cases noticed in the opinion. Streeper v. Ferris, 12. 

2. The measure of damages against one who, without authority, appeals 
from a judgment against another in the name of such other (the judg- 
ment remaining in full force), cannot exceed the balance due on the judg- 
ment, with the cost of the proceeding in which it was rendered, and the 
costs of the action brought to enforce its collection. ' Id. 

3. The officers of a street railway company, claiming title to an unin- 
closed piece of ground, which was afterwards decided in the courts to be a 
valid title in the company, entered upon, tore down and removed without 
process of law a house occupied by one holding under a lease from. par- 
ties claiming title under a federal judgment and execution sale thereun- 
der which was afterwards adjudged to be void. The railway company had 
before that only such possession as would result from using a track of its 
road laid across a subdivision of the tract different from that on which the 
house stood. Ina suit to recover by the party ejected, damages, actual and 
exemplary, for the alleged wrong and oppression, held: 

(1) The possession of the company was not such as would justify the 
violence used, if indeed it could be justified at all. 

(2) A legal remedy was provided for the company, and their officers were 
not authvurized to expel by force one who had disturbed their actual occu- 
pancy. 

(3) The officers committing the trespass were liable in damages for com- 
mitting it, instead of resorting to a legal remedy. 

(4) The error of the court in charging the jury that the plaintiff, who was 
really a trespasser, was the true owner of the premiges from which he was 
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DAMAGES — continued. 


forcibly ejected, was such error as to require a reversal where the verdict 
was for exemplary damages. 

(5) In such a suit the actual damages should be ascertained by determin- 
ing the real value of the property destroyed, and evidence from the plaintiff 
stating what he considered it worth to him was not admissible. Sinclair v, 
Stanley, 67. 

4, The general allegation of damages will suffice to let in proof, and to war- 
rant recovery of all such damages as naturally and necessarily result from 
the wrongful act complained of ; the law implies such damages. But where 
damages do not necessarily result from the act complained of, and conse- 
quently are not implied by law, the plaintiff must state in his petition the 
particular damage sustained, in order to introduce testimony in regard to it; 
this rule is to avoid surprise. 7. & P. R’y Co. v. Curry, 85. 

5. But when, as in this case, severe injuries to the person are shown to 
have existed, the law infers that physical pain resulted therefrom, since the 
adverse party is presumed to know the ordinary operation of natural laws, 
Td. 

6. The same is true as to mental suffering, for it is contrary to experi- 
ence and the laws of nature that an ordinary person should sustain great 
bodily injury without mental pain resulting therefrom. Id. 

7. Reasonable expense incurred in taking care of and curing an animal 
injured by the wrong of a railroad company can be recovered. J. & G. N. 
R'y Co. v. Cocke, 151. 

8. See opinion for facts under which it was held that a judgment against 
a railway company for damages, alleged to have been caused by the over- 
flow of land in consequence of its bridge being improperly constructed, was 
error. I. & G. N. Ry Co. v. Klaus, 293. 

9. The statutes provide that actual damages for injuries causing death 
may be recovered when death was caused by the wrongful act, negligence, 
unskilfulness or default of another, and that when it is caused by the wil- 
ful act or omission or gross negligence of the defendant, exemplary dam- 
ages also can be recovered. If city authorities cause the removal of a person 
afflicted with a contagious disease, and in doing so fail to exercise the care 
and precaution the circumstances demand, and death results, they are re- 
sponsible, even though acting under a city ordinance. Aaron v. Broiles, 316. 

10. The averment in a petition that the defendant wrongfully and mali- 
ciously seized and converted a dray, the property of the plaintiff, who was 
the head of a family, and a licensed drayman and the owner of no other 
vehicle, to the special injury of his business (which was set forth) as a dray- 
man, was sufficient to sustain an action for exemplary as well as actual dam- 
ages. (Following cases cited in the opinion.) Cone v. Lewis, 331. 

11. An officer is not liable for exemplary damages. who in a proper man- 
ner and in good faith seizes property under a writ which he holds; but it 
affords no such protection to him when he wilfully uses process in his hands 
to accomplish a purpose forbidden by law and thereby becomes its violator. 
Td. 

12. See opinion for facts to be considered by the jury in estimating dam- 
ages, and held sufficient to sustain the verdict. Slay v. Milton, 421. 

13. When a petition claims exemplary damages for an alleged wrong, and 
a question exists as to whether the evidence shows such facts as will sustain 
the claim, a charge should be given on that subject unless, in consequence 
of an oral statement made in court, the court by a charge withdraws the 
consideration of such claim for exemplary damages from the jury. J. & G. 
N. R’y Co. v. Underwood, 463. 
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DAMAGES — continued. 

14, To withdraw such a claim from the consideration of the jury simply 
by a verbal declaration’ by counsel of its abandonment, made after the evi- 
dence is closed, and during argument, is not sufficient. It should be with- 
drawn from the consideration of the jury in the charge of the court, distinctly 
calling their attention to the fact that it is abandoned, and charging them 
as to the remaining issues. Id. 

15, The keeper of a railroad section house, whose usual earnings had been 
from fifty-five to one hundred dollars a month, was killed by the negligent 
conduct of the servants of a railway company in running one of its trains, 
In an action by the widow and child, for damages resulting, held: 

(1) That no standard by which to estimate damages for negligently kill- 
ing a man can be fixed by reference to what he was earning when he died. 
The additional experience and skill which he might acquire in some of the 
years of life of which he was deprived would increase his wages and create 
an element of uncertainty in fixing any arithmetical standard. 

(2) In the absence of any standard, since the size of the verdict did not 
show any evidence of passion or prejudice, the verdict for $12,000 could 
not be pronounced clearly excessive. 1. & G. N. R’'y Co. v. Ormond, 485. 

16. It is no ground for damages against a railroad company that a dray- 
man was discharged by his employer, because an agent of the company 
informed the employer that the drayman would not be allowed to violate 
proper regulations o: the company. Donovan v. T. & P. R’y Co., 519. 

17. It is the duty of agents of a railway company to enforce the regula- 
tions of the company, but not to give reasons why such regulations were 
made; and if, in giving such reasons, they use actionable language, they, 
and not the company, will be liable. Jd. 

18. In adamage suit for bodily injury, petitioner can allege the resulting 
necessity for a dissolution of a partnership of which he was a member, for 
the purpose of showing how far the injury disabled him from pursuing his 
ordinary occupation. If a plaintiff sought damages based upon such a dis- 
solution, a question would arise as to the admissibility of evidence, and 
it would become necessary to decide whether the dissolution was the proxi- 
mate result of the injury; but when he alleged the dissolution merely to 
show the extent to which he was disabled, no such question could arise. 
IL.& G. N. R’y Co. v. Irvine, 529. 

19. It is well settled that a person who, by mistake, gets on a different 
train from the one he intended taking passage.on, is a passenger on the 
train he boards, and the relation of passenger and carrier exists between 
him and the company. Following R’y Co. v. Powell, 40 Ind., 37, and Barker 
v. R’y Co., 24 N. Y., 599. J. & G. N. Ry Co. v. Gilbert, 536. 

20. See opinion for facts held sufficient to notify a conductor of a female 
passenger's ignorance of the railroad routes, and to make it his duty to ex- 
amine her ticket, or inquire what route she wished to travel, Id, 

21. If a passenger, through the fault of servants of a railway company, 
takes the wrong train, it is the duty of the company to return him in 
safety to the place where the mistake was made, or leave him at a conven- 
ient place until a return train arrives; if the passenger is ejected at an un- 
comfortable and an unsafe place, the company is liable in damages for the 
bodily and mental suffering caused thereby, as well as for the injuries re- 
sulting from the effort to reach a place of comfort and safety. Id. 

22. Damages for bodily and mental suffering must be largely left to the 
discretion of the jury. Unless outside influences excite their passions and 

prejudices so that they abuse this discretion, the verdict will not be in- 
terfered with on appeal, Id. 
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DAMAGES — continued. 

23. In a suit against a railroad company, claiming damages for the depre- 
ciation in value of plaintiff's hotel property, caused by the removal of the 
depot, held: 

(1) That the same evidence is admissible to show injury and its extent, 
whether it arises from a breach of contract or a tort. 

(2) That any proof showing that by the act of another anything neces- 
sary to the advantageous use of property has been unlawfully withdrawn, 
tends to show depreciation in its value. When permanent injury to the 
use of real property is shown to have resulted from the unlawful act of 
another, it is proper for the owner to show the depreciation in the rental 
value, diminution of the business to which the property is adapted, or 
diminution in other like things resulting from the unlawful act, for these 
things give value to property. See cases cited in opinion. 

(3) That the plaintiff was entitled only te recover the decrease in the value 
of his property resulting solely from the removal of the depot. 

(4) That if the plaintiff built, relying on acts done, and on the faith of 
the acts and declarations of the railroad company and its agents, it was not 
important whether the plaintiff bought the lots on which he built at the 
time the defendant contracted to establish and maintain its depot at the 
place named, or subsequently. That the maps made and exhibited by 
the company were standing declarations of its intention to do what it had 
contracted todo. H. &T. C. Ry Co. v. Molloy, 607. 

24. A conductor may use only as much force as is necessary to lawfully 
expel a person fromacar. I. & G. N. R’y Co. v. Leak, 654. 

25. Testimony showing the mental condition of the injured party and the 
rough manner in which she was treated is sufficient to authorize a charge 
instructing the jury to consider mental suffering in estimating damages. Id. 

DEATH. 

1. Damages for wrongful act causing death. Liability of city authorities 

in removing persons afflicted with contagious diseases. Aaron v. Broiles, 


316. 
DEBT, ACTION OF. See JUDGMENTS, 3. 
DEBTOR AND CREDITOR. See COLLATERAL SECURITY. HOMESTEAD, 1. 


DECEASED PERSONS. 

1. A verdict which by its terms was in favor of a deceased person, who 
had once been a party to the cause, and whose interest was represented by 
the heir, was not on that account fatally defective. when, after rejecting 
that portion of it, there was still enough specifically stated in the verdict in 
response to the issues submitted to sustain the judgment. Gaines v. Nat. 
Exch. Bank, 18. 


DECLARATIONS. See EviIpence, 19. WHILLs, 11. 
DECREES. See JUDGMENTs. 


DEEDS. See ACKNOWLEDGMENT. ADMINISTRATOR'S DEED. EvIDENCE, 12, 24, 
31. LAND TITLES, 10. PLEADING, 13. SHERIFF'S Deep. Tax DEED. 

1. Where the question was what particular tree was referred to in a deed, 
evidence for the purpose was admissible to prove that the grantor had pointed 
out, at the time the deed was made, a certain tree as the one referred to in 
his deed, and that the deed was made with reference thereto. Robinson v. 
Douthit, 101. 

2. A father conveyed to his son, in consideration of natural love and affec- 
tion, with warranty of title, a tract of land on which there was a deed of 
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DEEDS — continu’d. 
trust. At the sa’e under the deed of trust a third party bought the land and 
resold his title to the father. Held: 

(1) Protection will be given to those holding under such warranty as 
against the warrantor, his heirs, and those claiming under him with notice. 
Most of the states have gone still further, and decided that the subsequently- 
acquired estate will actually pass to the warrantees as if it had been origi- 
nally transferred by the deed. 

(2) Estoppel arising upon a breach of warranty is not restricted to those 
cases in which a personal action would lie against the warrantor, but exists 
whenever a valid conveyance having a covenant of warranty is executed. 

(3) Natural love and affection is a sufficient consideration to sustain the 
conveyance as between the parties to the deed, and to give effect to the cov- 
enants in the deed. Jd. 

3. See opinion for a description of property intended to be conveyed by 
deed, held sufficiently certain. Terrell v. Martin, 121. 

4. When the Christian name of a grantee is left blank in a deed, evi- 
dence aliunde can be introduced to identify the grantee. See the opinion 
for evidence of identification held not sufficient. Leach v. Dodson, 185. 

5. The records of a Masonic lodge are admissible to prove the action 
of that body in adopting a deed made by one of its officers; and it being 
proven that there was no secretary, and the lodge records being pro- 
duced from the lodge room by the presiding officer, the acting secretary 
being sick, they were properly admitted as evidence. Id. 

6. In the partition of land between owners in common in this state, a 
covenant of general warranty of title to the respective allotments will ordi- 
narily be implied. But if the deed of partition contains a limited warranty, 
it will generally have the effect of restricting the remedy to the covenant 
expressed in the deed. James v. Adams, 193. 

7. A deed of partition between owners in common contained a stip- 
ulation that the partition was just and fair, and that the lands partitioned 
were in the Arocha grant only, and also contained a Kmited warranty 
as to the lands in the Arocha grant. It afterwards appeared that some 
of the land partitioned was not within the Arocha grant, and that the parties 
to the deed had never owned any title to it. Held, that the limited war- 
ranty referred only to the land within the Arocha grant; that there was a 
general warranty as to the rest; and one of the parties to the deed, being 
ousted by a superior title from land included in the partition, and lying out- 
side the lines of the Arocha grant, could demand contribution from the 
other parties to the deed. Id. 

8. A conveyance of land not under seal, but signed by the grantor, in 
1845, is not, by reason of the absence of a seal, a nullity. Tom v. Sayers, 
839. 

DEED OF TRUST. See Mortaaags, 2. 


DEFINITIONS. 

1. The words “child, ‘‘ children” and ‘‘ descendants,” as used in statutes 
regulating Cescent, defined. Burgess v. Hargrove, 110. 

2. Gross negligence is an entire failure to exercise care, or the exercise of 
so slight a degree of care as to justify the belief that there was an indiffer- 
ence to the interest and welfare of others. J. & G. N. R. Co. v. Cocke, 151. 

8. Malice and probable cause, in actions for malicious prosecution, defined, 
Ramsey v. Arrott, 320; Stansell v. Cleveland, 660. 

4. The word building, in the constitutional provision exempting school 
property from taxation, defined. Cassiano v. Ursuline Academy, 678. 
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DEMAND. See LANDLORD AND TENANT, 3. 


DEMURRER. See PartisEs, 5. PRACTICE IN DISTRICT CouRT, 14-17. PuUBLIc 


LANDS, 1. 
DEMURRER TO JURISDICTION. See PLEADING, 9. 
DEPOSITIONS. 


1. Attention again called to the fact that objections to the form and man- 
ner of taking depositions should be presented in writing before the trial, or 
they will not be considered on appeal. Leach v. Dodson, 185. 

2. A witness who, in answer to a general interrogatory, which requires 
him to state ‘‘any other matter which would benefit either party to the 
suit,” cannot refer to his former answer to some preceding question, and 
then amplify that,answer by stating matters neither responsive to the ques- 
tion formerly put, or to which he was directed by anything contained in such 
general interrogatory. Chinn v. Taylor, 385. 

3. Objections being sustained to such an answer by deposition, the plaint- 
iff, who had propounded the question and offered the deposition, took a 
non-suit, and filed his motion for new trial. The excluded evidence went 
to the merits of the case, and its excluston was on a point of practice about 
which counsel might well have been deceived as tothe law. Held: 

(1) A new trial may be granted on the ground of surprise, even when the 
surprise may have been occasioned by a correct ruling of the court, and re- 
sulted from the attorney’s negligence, if the party asking it has a meritorious 
cause of action, and injustice would result from its refusal. 

(2) When the excluded evidence showed, in connection with the entire 
case, that the plaintiff was entitled to recover if his evidence had been 
properly before the court, and after taking a non-suit he was retained on 
defendant’s plea in reconvention and a judgment rendered against him, the 
refusal to grant-a new trial was error for which, on appeal, the judgment 
was reversed. id. 

4. Article 2234, Revised Statutes, if not repealed by the act of April 21, 
1879 (Gen. Laws, p. 126), was expressly repealed by the act of March 9, 1831 
(Gen. Laws, p. 18). The fact that a witness whose deposition has been 
taken is present on the trial furnishes no reason why his deposition should 
not be read in evidence. Sehmick v. Noel, 406. 

5. Though it is irregular to read the deposition of a witness after he has 
been examined orally, it is but in effect recalling the witness, which ina 
proper case the trial court may permit. The discretion of the court in al- 
lowing a deposition to be read, under such circumstances, will not afford 
cause for reversal unless it be made to appear that the discretion of the 
court has been abused to the prejudice of the complaining party. Jd. 

6. The certificate of the officer taking depositions, and attached thereto, 
will be sufficient, if, when taken in connection with the caption which pre- 
cedes the answers taken by the officer, it appears that the statute has been 
substantially complied with, Citing Carroll v. Welch, 25 Tex., 147. HH. & 
T. C. Ry Co. v. Larkin, 454. 

DEPUTY CLERK. See ACKNOWLEDGMENT, 3. 
DESCENDANTS. See DESCENT AND DISTRIBUTION, f-7. 


DESCENT AND DISTRIBUTION, See Escueats, 4,5. Homestrap, 14, 

1. The term ‘*‘child or children,” as used in the above article, refers to 
descendants in the first degree only, and if a husband or wife dies leaving 
grandchildren but no children, the entire community estate passes to the 
surviving spouse. Burgess v. Hargrove, 110, 
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DESCENT AND DISTRIBUTION — continued. 


2. From the beginning it has been the apparent design of the legislature 
not to leave the words ‘child or children ” to construction; when descend- 
ants were meant, the term ‘‘ descendants” has been used, the same mean- 
ing never being attached to the words ‘child or children” without a 
provision in the statute that they should be taken in that sense. Id. 

8. The Revised Statutes require that the ordinary construction should 
be put upon words, except words of art, or those used in connection with a 
particular trade or subject-matter. The term ‘child or children,” not 
coming within the exception, must be presumed to be used in its ordinary 
sense. Id. 

4. Under the civil law the term ‘children ” included all descendants in a 
direct line. Id. 

5. Though our statutes which refer to community rights were derived from 
the civil law, yet in construing the phraseology which the legislature used 
in framing those statutes, the courts will not be confined to a civil law con- 
struction, but will resort to rules of interpretation well recognized in every 
system of laws. Id. 

6. Prior to the act of March 13, 1848 (Pasch. Dig., arts. 4641, 4642), the 
statutes regulating descent and distribution used the word ‘descendants ” 
when descendants without regard to degree were meant; such meaning was 
never attached to the words “‘child or children,” under any previous stat- 
ute, except where the statute itself required it in terms. Id, 

7. Though cases may arise where the legislative intent is that the word 
‘*children ” should embrace other descéndants, and that construction would 
be given by the courts, yet, when that word is used in such connection as 
to evince the legislative intent to limit it to its primary and ordinary mean- 
ing, the courts will not give it a different signification. Id. 


DEVASTAVIT. See COMMUNITY PROPERTY, 6, 
DEVISEE. See WILLS, 6. 
DINING-ROOM CARS. See Occupation Tax, 1. 


DISCONTINUANCE, 


1. The Revised Statutes, art. 1259, which authorize the discontinuance of 
a suit as to a defendant who has been served with process, and who has 
answered, is permissive only, and such discontinuance may be refused by 
the district judge whenever it will operate to the prejudice of the party as 
to whom it is sought. Schmick v. Noel, 406. 

2. No discontinuance as to the sureties on a sheriff’s bond can be entered 
in the supreme court by one who had recovered judgment against both 
them and the sheriff, as well as the attaching creditors who had indemnified 
the sheriff for seizing property under attachment claimed by the plaintiff, 
when, by the terms of the judgment appealed from, it was provided that if 
the sureties should pay the debt they should be entitled to execution over 
against their principal, the sheriff, for the amount paid by them, Id, 

8. The statute authorizing the discontinuance of an action as to parties 
served has application to practice in the district court only. Id, 


DISMISSAL. See AppeaL, 5. PRACTICE In District Court, 14 
DISQUALIFICATION OF JUDGE. See JURISDICTION, 1. 
DISTRESS WARRANT. See LANDLORD AND TENANT, 7. 
DISTRICT COURT. See JURISDICTION, 1, 4, 8, 9 
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DIVORC2. 

1. By the ecclesiastical law, and under statutes adopting its principles, 
a divorce may be granted for ill-treatment by a spouse, when of such a char- 
acter as to create a reasonable apprehension of danger to the physical safety 
of the party seeking the divoree. What conduct on the part of the offender 
is sufficient to create a reasonable fear of bodily harm to the other cannot be 
easily defined. The habits and character of the parties, their previous train- 
ing, their social position, the provocation given by the complaining party, 
the frequency of ill-treatment, and like facts, must be looked to in determin. 
ing each particular case. Huilker v. Huilker, 1. . 

2. Finley v. Finley, 9 Dana, 52; Richards v. Richards, 1 Wright (Pa.), 225, 
and Richards v. Richards, 1 Grant’s Cases (same case), 389, reviewed, and 
the fact announced that in each of them, where it was held that a single 
act of violence, though amounting to a slight assault upon the person of the 
wife, would not be sufficient to justify a divorce, the further fact appeared 
that the complaining party had in some degree provoked the violence, and 
the opinions were controlled by the peculiar language of statutes on the sub- 
ject. Id. 

3. A husband, after working his wife in the field while she was preg- 
nant, and requiring her to do as much work as himself, violently seized her, 
and, cursing her, drove her and her babe from his home, no other act of vio- 
lence being shown. It wasshown that the wife was amiable and exemplary. 
Held, that, under such circumstances, the requirements of the statute to 
authorize a divorce were fully met, and this court, reversing the judgment 
of the court below, directed the divorce to be granted, and the custody of 
the infant child to be decreed to the mother. Id, 


DRAY. See EXEMPTIONS, 1-5. 
EASEMENT. See STREETS, 1. 


ECCLESIASTICAL LAW. See Divorces, 1. 


ELECTIONS. 

1. Ina contest involving the right to an office, when the official returns 
are attacked as not showing the true result of an election, /eld: 

(1) The ballots are prima facie evidence of the result of the election, 

(2) In a proper case the ballot-boxes may be opened and the tickets 
counted to rebut the presumption in favor of the returns; but in case of dis- 
agreement between the returns and the ballots, the latter must prevail, as 
the best evidence of the will of voters. 

(3) in order to allow the ballots to prevail as against the returns, it must 
appear that they have been preserved by the proper officers as required by 
law, and have not been exposed to the reach of unauthorized persons, so as 
to afford reasonable probability of having been changed or tampered with. 
Following Hudson v. Solomon, 19 Kans., 177; People v. Livingston, 79 N. 
Y., 279, and State v. Owens, 63 Tex., 261. Owens v. The State, 500, 

2. Hence, on the trial of the right to an office, it is proper for the jury 
to base their estimate of the result of an election on the official returns, 
when satisfied by evidence that the ballot-boxes have been tampered with, 
after the official count, and by the ballots, when there is no satisfactory evi- 
dence of such interference with the ballot-box. Jd. 

3. In a contest for an office, a charge that the ballots cast at an election 
were not fairly and correctly counted, tallied and returned is determined by 
an inspection of the ballots themselves, and comparing them with the returns, 
and does not authorize evidence that a ballot found in the box was not act- 

ually voted. It may be shown, under such a state of pleading, that an 

















ELECTIONS — continued. 
elector voted for a different candidate from one whose name appeared on his 
ballot, in order to show that the ballot had been tampered with, but the jury 
should be instructed that the evidence was not admissible to contradict the 
ballot. Jd. 

4, When the issue was whether the votes cast at an election were fairly 
and correctly counted, tallied and returned, if the jury should find that the 
ballot-boxes had not been tampered with after the returns were made, but 
before, then they should base their verdict on a count of the genuine votes 
in the boxes and by giving to the party defrauded the votes of which he 
had been deprived by such unauthorized alterations. Id. 

5. The prohibition in the statute against using any ticket at a popular 
election on which appears a picture, sign, vignette stamp, mark or device, 
is not violated by printing on such tickets, voted at a general election at 
which presidential electors are chosen, the names of popular candidates for 
president and vice-president, and the counties in which presidential electors 
reside. Id. 

6. All statutes tending to limit the exercise of the elective franchise by 
the citizen should be liberally construed in his favor; and unless a ticket 
comes within the letter of the prohibition against a particular kind of ticket, 
it should be counted, if the party is entitled to vote. Id, 

7. A party to a suit involving the right to an office may, under proper 
allegations, show by the testimony of a voter that the ballot accredited to 
him does not reveal the truth as to his vote, but that he voted for one whose 
name does not appear on his ticket. But a charge of fraud or error in the 
count alone does not authorize the vote, as it appears, to be set aside, and 
the vote as actually cast counted. Id. 

ELECTION TICKETS. See ELections, 5. 

EMINENT DOMAIN. 

1. The construction and operation of a horse railway on the public streets 
of acity, by authority from the city government, is not such new or addi- 
tional burden upon the land as would entitle the owner of the fee to com- 
pensation therefor, or that would amount to such taking or damage as 
would require a condemnation of the right of way. 7. & P. R’y Co. v. 
Rosedale Street R’'y Co., 80. 

EQUITY. See Contracts, 5. JupGMENT Liens, 2, 3. Lanp TiTLrs, 11, Mis- 
TAKE, 1. Parties, 4, PARTITION, 4. SUBROGATION, 1, Tax DEED, 2. 
VENDOR'S LIEN, 1. 

ESCHEATS. 

1. Although the constitution gives the district courts jurisdiction over 
the subject-matter of escheats, it expressly provides that the legislature shall 
declare a method for giving effect to escheats, and this jurisdiction can be 
exercised only in the manner prescribed by the legislature. The legisla- 
ture has declared that, in addition to actual notice to persons in possession 
of, or claiming. the estate sought to be escheated, given eight successive 
weeks previous to the return day of the citation, a notice shall be published 
in the county newspaper, setting forth briefly the contents of the petition, 
and requiring all persons interested in the estate to appear and show cause 
why it should not be vested in the atate. In case this requirement is not 
complied with the court has no jurisdiction. Wiederanders v. The State, 
133. 

2. It makes no difference that parties appear and claim to be the heirs 
of the deceased ; their claims cannot be considered until all persons who may 

be interested in the estate are notified in the manner provided by statute, Id. 
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ESCHEATS — continued. 

3. In order to sustain an action for escheat, it is necessary for the state 
to produce some proof that the deceased died without having devised the 
property and that there was no administration upon the estate. Jd. 

4. By express provision of the constitution of the republic, aliens could 
take by inheritance from a citizen, and were given a reasonable time within 
which to become citizens or to dispose of their estates. The act of July 28, 
1840, re-enacted March 18, 1848, fixed nine years as a reasonable time, and 
provided that unless an alien should become a citizen or dispose of the estate 
within that period, it should be declared forfeited and should escheat to the 
state. Id. 

5. An estate in fee vests in the alien immediately on the death of the an- 
cestor, subject to be defeated by his failure to become a citizen or to dispose 
of the estate within the period prescribed by the statute. This is not a lim- 
itation, but a condition subsequent, and on a failure to comply with it the 
resumption of the estate must be by entry under judicial process. Jd. 

6. Revised Statutes, articles 1770-1785, authorize proceedings only in 
those cases in which persons die having no heirs. The constitution gives 
the legislature power to provide methods by which lands may be forfeited 
or escheated; until such a method is provided no officer has the right to 
institute a proceeding to enforce a forfeiture, nor has any court jurisdiction 
to declare such forfeiture. The legislature has provided no method for 
escheating lands which have descended to alien heirs; therefore the courts 
have no jurisdiction to declare such escheats, Id. 

7. An entire judgment escheating property may be reversed by a writ 
of error sued out by part of the defendants only, for the statute in ex- 
press terms gives to any party to the proceedings, without reference to 
the interest he may have in the subject-matter of litigation, the right to 
prosecute a writ of error; and besides, it was probably not intended that pro- 
ceedings to declare escheats, as in this case, should be prosecuted by a num- 
ber o” separate suits. Jd. 


ESTATES OF DECEDENTS. See ADMINISTRATOR’S SALE. COMMUNITY PROP- 
ERTY, 4,6. HOMESTEAD, 16. WILLS. 

1. Administration on the estate of a decedent, in 1838, was properly granted 
in that county of the republic of Texas where the deceased resided at the 
time of hisdeath. Delk v. Punchard, 360. 

2. An administrator's bond, executed in 1838, and having thereon the name 
of but one surety, was noton that account void. Presumptions will be liber- 
ally indulged in support of probate proceedings which occurred at so early 
aday. Id. 

3. The constitution of the state in force in 1872, which conferred on district 
courts original and exclusive jurisdiction for the probate of wills, among 
other enumerated powers, expressly gave that to transact all business apper- 
taining to the estates of deceased persons, and to settle, partition and distrib- 
ute the same. In the exercise of such powers the district courts were courts 
of general jurisdiction. Pelham v. Murray, 477. 

4. Though the statute in force in 1872 provided that property reserved from 
forced sale by the constitution and laws of the state, or its value if there be 
none such, should form no part of the estate of a deceased person when a 
constituent of the family survived (Pasch. Dig., 5487), yet this was so only 
in the sense that such property constituted no part of the estate subject to 
the payment of debts. In some other respects it stood in the same relation 
to the estate as did other property. Jd. 

5. If the district court sitting in probate under the constitution of 1869, 
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ESTATES OF DECEDENTS — continued. 

and the statutes in force, in determining what property of an estate was 
exempt from the payment of debts of the deceased, and to whom it» was 
exempt, decreed, after jurisdiction over the estate had properly attached, that 
land not in fact the exclusive property of the deceased was exempt from the 
payment of debts, and vested title thereto formally by decree in the surviv- 
ing widow, that judgment was not void, but, while unreversed, vested title 
as to the heirs, and is not subject to collateral attack. Id. 

6. In such case the court had power, derived from the constitution, to 
settle the estate, which involved the power to adjust by decree the rights 
of persons claiming as creditors or heirs, and to enforce such decree; and 
this power extended to the entire estate, whether exempt from forced sale 
ornot. Id, 

7. From the same source the district courts in 1872 derived power to dis- 

. tribute the estate of a deceased person, which involved the power to de- 
termine, not only what should be distributed, but also to whom, and if 
their judgments regarding these things were erroneous, they were not there- 
fore void. Id. 

8. If, in the exercise of its general jurisdiction over an estate, the dis- 
trict court decreed, in Jieu of exempt property not belonging to the estate, 
that title to land should be vested in the surviving widow, though its de- 
cree may have been erroneous, it was conclusive as against those interested 
in the estate, until reversed on appeal or error, or set aside by some pro- 
ceeding having that object in view. Id. 

9. Creditors of an estate, who presented their claims for allowance in due 
time, filed their bill to set aside for fraud a conveyance of land made by 
the intestate, of real estate, six days before his death, on a consideration, 
as expressed in the deed, which was inadequate, and which land was by 
the vendee conveyed to the heirs of the decedent, two days after the dece- 
dent died, by deed in which no valuable consideration was expressed. The 
suit attacking the conveyance for fraud was filed more than five years after 
letters of administration issued. It was alleged that the two conveyances 
were really one transaction, the purpose of which was to vest title in the 
heirs, and defraud creditors. The property conveyed constituted the bulk 
of the estate, but the inventory described enough other property appar- 
ently to discharge the claims of creditors against the estate. The estate 
proved insolvent. In view of the foregoing and other facts stated in the 
opinion, held: 

(1) The creditors, knowing that the heirs had taken possession of and 
occupied the land under their deed, and being chargeable with notice of the 
contents of both deeds through their registration, were chargeable with 
laches in not sooner attacking the conveyances. 

2) The fact that there remained apparently enough other property to sat- 
isfy plaintiffs’ claims, the amount realized on which was so small as to leave 
the estate insolvent, did not stop the running of the statute of limitations in 
favor of the heirs holding under deeds duly recorded, or excuse plaintiffs for 
not sooner seeking an enforcement of their equities. 

(3) It was the duty of the plaintiffs to investigate for themselves whether 
the assets being administered were sufficient to satisfy their claims, and if 
necessary, to examine the titles thereto. If, on such examination, the in- 
solvency of the estate had been discovered, it would have been the duty of 
creditors, believing that a fraudulent conveyance had been made by the de- 
ceased, to their prejudice, to act with promptness to subject the property to 

. their claims. 
(4) The fact, known toa creditor, that a debtor had, only a few days before 
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ESTATES OF DECEDENTS — continued. 


his death, made a voluntary conveyance, or one upon grossly inadequate con- 
sideration, of the bulk of his property, should have put creditors on inquiry 
on the sufficiency of the remaining property to satisfy their claims. 

(5) The discovery of the insolvency of the estate, five years after adminis- 
tration began, could not excuse the plaintiffs for not sooner suing. Calhoun 
v. Burton, 510. 

10. An original suit on an administrator’s bond cannot be brought in the 
district court until the administrator has been discharged. During the 
pendency of an administration in a county court, that court has entire su- 
pervision of the estate, and has full power to protect all parties concerned, 
This is the case even when the estate has been practically closed, if the final 
account of the administrator has not been passed upon. Buchanan v. Bil- 
ger, 589. 

11. Suit against survivor in community, when allowed. Practice. (See 
COMMUNITY PROPERTY, 6.) Nichols v. Oliver, 647. 

12. A sale of land belonging to a deceased minor’s estate was made to sat- 
isfy the debts of the estate; the proceedings were all regular and under the 
order of the probate court of D. county. Afterwards one of the heirs 
brought a bill of review in the probate court of D. county to correct the 
orders made in that court, on the ground that, when letters of administra- 
tion were granted in D. county, there was pending a decree of the district 
court of A. county, fully adjusting all rights and interests in the estate; that 
at that time an appeal to the supreme court was pending, taken by that heir 
against the administrator, who, as guardian of the deceased minor, was set- 
tling up his account in that court, and that the latter fraudulently procured 
administration in D. county for the purpose of preventing the decree of the 
court of A. county from being enforced. Held: 

(1) That the county court had jurisdiction to review and set aside its orders 
in a proper case; and as between the parties whose interests were involved 
in the litigation, on the case as it was made and presented, the county court 
did not have jurisdiction to grant letters of administration. Fortson v, Al- 
ford, 62 Tex., 576. 

(2) That the jurisdiction of the county court in the abstract, over the sub- 
ject-matter, could not be questioned. The statute itself recognizes the 
administration of the estate of the deceased ward, etc. R. S., arts, 2682, 
2683, 2686. 

(83) That as to third persons, strangers to the litigation in A. county, the 
administration in D. county was not a nullity. 

(4) That since the sale was made prior to the filing of suit to set aside the 
proceedings in the county court of D. county, it gave a good title to the 
purchaser, unless he had notice of the facts which questioned the jurisdiction 
of the court. 

(5) That if the purchaser had notice of such facts, still his vendee would 
be protected in case he paid a valuable consideration and bought without 
notice and without being put on inquiry. 

(6) That the county court having jurisdiction of the subject-matter of the 
administration, its confirmation of the sale would be conclusive in a collat- 
eral proceeding where the record did not affirmatively show that the juris- 
diction did not attach. Murchison v. White, 54 Tex., 78. Edwards v. Hal- 
bert, 667. 


ESTATES OF SOLDIERS. See ADMINISTRATOR’S SALE, 2, 3. 
ESTOPPEL. See DEEps, 2. EXECUTION, 1. LANDLORD AND TENANT, 4 Panr- 


TITION, 1, 6. SETTLEMENT, 1. 
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EVIDENCE. See ATTACHMENT, 12, COLLATERAL SECURITY, 1. DAMAGES, 4-6, 











23. DEPOSITIONS. JUDGMENTS, 5. MALICIOUS .PROSECUTION, 7, 10. NEW 
TRIAL, 2. PLEADING, 13, 21. PRACTICE IN SUPREME CouURT, 20. VARIANCE, 
1, WILLS, 9-11. 

1. In a transfer the following clause occurred: ‘I sell, assign and trans- 
fer unto the Carver Gin and Machine Co. all the right, title and interest 
whatsoever which I have in and to the said invention,” etc. Held, that, as 
the interest intended to be conveyed was not specified in the writing, parol 
evidence would be admissible to prove its extent. Morne v. Chatham, 36, 

2, Where there was a failure to use due diligence to offer evidence at the 
proper time, it was not error to refuse to admit it during the argument 
of the case. T. & P. Ry Co. v. Curry, 85. 

3. No proof is required to be made of those things which every per- 
son is presumed to know; and since it is not required that proof be made of 
a fact necessarily resulting from facts proved, it follows that it is not neces- 
sary to allege the resulting fact. Following Phillips v. Hoyle, 4 Gray, 571; 
Folsom v. Town of Underhill, 36 Vt., 592; I. & St. L. R’y Co. v. Stables, 67 
Ill., 320; Chicago, B. & Q. R’y Co. v. Warner, 18 Am. & Eng. R’y Cases, 
103. Jd, 

4. Where the question was what particular tree was referred to in a deed, 
evidence for the purpose was admissible to prove that the grantor had 
pointed out, at the time the deed was made, a certain tree as the one re- 
ferred to in his deed, and that the deed was made with reference thereto. 
Robinson v. Douthit, 101. 

5. The rule again announced that when there is no objection made in the 
court below to the introduction of testimony, none can be made in the 
supreme court. Ford v. Cowan, 129. 

6. It is well settled in this state that a general denial puts the plaintiff 
upon proof of every material allegation in his petition. Under it, in a suit 
to recover damages for breach of contract, defendant can introduce evi- 
dence to show that plaintiff failed to fulfill his part of the contract, and 
thus disprove his allegations of performance or willingness to perform. 
Altgelt v. Emilienburg, 150. 

7. Evidence is admissible to show that defendant, before purchasing prop- 
erty claimed as a homestead, took the advice of counsel as to the validity 
of the title which he was about to purchase. Scheuber v. Ballow, 166. 

8. The action of the court below in excluding the testimony of a witness 
cannot be reviewed if the bill of exceptions fails to show what his testi- 
mony would have been. Milliken v. Smoot, 171. 

®. An affidavit made by a party’s attorney, stating “‘ that he (the attorney) 
cannot procure the original deed, and that he has tried and done all he 
could to procure it,” does not account for the absence of the original instru- 
ment sufficiently to warrant the admission of a certified copy. The affidavit 
should have excluded the supposition that the party himself had it within 
his power to procure the original. Following Butler v. Dunagan, 19 Tex., 
566. Kauffman v. Shellworth, 179. 

10. When the Christian name of a grantee is left blank in a deed, evidence 
aliunde can be introduced to identify the grantee. See the opinion for evi- 
dence of identification held not sufficient. Leach v. Dodson, 185. 

11. The records of a Masonic lodge are admissible to prove the action of 
that body in adopting a deed made by one of its officers; and it being proven 
that there was no secretary, and the lodge records being produced from the 
lodge room by the presiding officer, the acting secretary being sick, they 
were properly admitted as evidence. Id. 

_ 12, In trespass to try title to a tract of land which constitutes a portion of 
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EVIDENCE — continued. 


a larger survey, a deed which begins the description of the iand conveyed 
at a point on the north line of the survey, when by reference to the other 
calls it was manifest that the south line was intended, was properly admit- 
ted in evidence — it further appearing that to begin on the north line would 
place the land sued for entirely beyond the limits of the larger tract of 
which it was alleged to constitute a part, and that no special exception to 
the petition, which followed the deed in its misdescription of the land, was 
taken. Huff v. Webb, 284. 

13. Suit was brought on a contract, which on its face purported to have 
been executed ‘this 24th, 1880.” The written contract was attached to the 
petition, and to it appeared the name of one subscribing witness. The peti- 
tion alleged that the contract was reduced to writing on the 24th day of 
January, 1880. Held: 

(1) There being no plea of non est factum, and the date of the execution 
of the instrument having been alleged, it was unnecessary to offer parol 
evidence of its date. 

(2) In the face of such allegation, there could be no variance between the 
allegation and the proof. 

(3) The variance claimed could not be material, and evidence of the true 
date of the contract could not have operated as a surprise. 

(4) The contract, being one the parties could enter into, was good without 
date. 

(5) An instrument which is sued upon, if made a part of a petition, and 
filed with it for the inspection of the defendant, controls and cures any 
misdescription of it in the body of the petition. Longley v. Curuthers, 
287. 

14. A vendor delivered a written deed with warranty of title to a flock 
of sheep. The vendees brought suit for damages, alleging that on the day 
of the execution and delivery of the deed, the vendor represented to them 
that the sheep were sound and free from all contagious or infectious diseases; 
that the sheep were really in a diseased condition; that that fact was known 
to the vendor at the time of the sale, and that the vendees purchased the 
sheep, relying on the false and fraudulent representations of the vendor. 
Held: That the averments of the petition showed a good cause of action, and 
to prove them by parol evidence would not infract the rule which denies the 
right to contradict or vary a written contract by parol evidence. This ques- 
tion has been fully considered by this court in cases analogous to the present, 
and the averments found in the petition in this case held to constitute a good 
cause of action. (See cases cited in the opinion.) Routh v. Caron, 289. 

15. When one issue was, whether a bridge constructed by a railway com- 
pany across © stream had been so unskilfully constructed as to cause the 
waters of the stream to overflow, unskilled witnesses familiar with the 
bridge structure and the facts connected with the overflow were permitted 
to give their opinion as to whether the bridge, on account of being improp- 
erly constructed, caused the damage, and to state in that connection the 
facts within their knowledge. J. & G. N. Ry Co. v. Klaus, 293. 

16. In trespass to try title, when title is sought to be deraigned through 
one to whom the patent issued, as the assignee, of another, it is not neces- 
sary to go behind the patent to show a legal or equitable right of the as- 
signee to the certificate on which the patent issued as against one who asserts 
no legal or equitable claim to such certificate. Tom v. Sayers, 339. 

17. Though the certified copy of a deed relied on as a muniment of title 
must be on file in the cause three days before the trial, to authorize its in- 
troduction in evidence, it is not necessary that the party offering it should 
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make affidavit to the loss of its original before the trial of the cause be- 
gins, in order that it may be read in evidence. Ross v, Kornrumpf, 390. 

18. When a verdict is rendered in a case in which each party has estab- 
lished his case by evidence, and the verdict, if the case were properly tried, 
could not, under established rules, be disturbed, no matter for which party it 
is rendered, the necessity for guarding against illegal evidence is manifest. 
Then the slightest illegal testimony which might possibly have influenced 
the result will be fatal, and afford cause for a reversal of the judgment. Id. 

19. In a suit involving the question of fraud in the sale of goods as be- 
tween the vendee and third parties, the declarations of the vendor, made 
after their sale and delivery, and when the vendee was not present, are not 
admissible in evidence, except for the purpose of impeaching the vendor as 
a witness and after a proper predicate has been laid... Schmick v. Noel, 406. 

20. Experts can give their opinion as to the genuineness of a disputed sig- 
nature upon comparing it with papers properly in evidence in the case, and 
papers introduced by the party affirming the genuineness of the signature 
and claimed by him to bear also the genuine signature of the party. The 
jury also can determine the genuineness of the signature from an examina- 
tion of the papers before them. Following 1 Greenleaf, 578, 581; Wharton’s 
Law of Ev., 713, and other authorities. Kennedy v. Upshaw, 411. 

21. In a suit to recover damages for personal injuries caused by an acci- 
dent alleged to have been the result of the negligence of defendant, a wit- 
ness was asked to state the extent of the accident, its cause, and to describe 
the thing that caused it. The witness was not an expert in matters relating 
to machinery, a defect in machinery being the alleged cause of the injury. 
Held, that while the question was objectionable in so far as it sought to 
elicit the opinion of the witness as to what caused the accident, yet as he 
stated also the facts on which he based that opinion, the failure to exclude 
the answer afforded no ground for reversal, since the jury was in posses- 
sion of the evidence of machinists and experts, and could not have been 
misled by the opinion of the witness. H. & T. C. R’y Co. v. Larkin, 454, 

22. A mere preponderance of evidence against a verdict will not authorize 
the supreme court to reverse a judgment entered thereon, when the evidence 
in favor of it, taken by itself, is sufficient to sustain it. Jd, 

23. Rule as to the admissibility of extraneous evidence when no consider- 
ation is recited in a written contract, or when the consideration is only par- 
tially expressed. (See Contracts, 2-4.) Taylor v. Merrill, 494. 

24. A deed on its face purported to be executed by A. B. M. and his wife, 
S. A. M. The certificate of privy acknowledgment before the notary an- 
nexed thereto, showed that it had been acknowledged by ‘A. M., wife of 
A. B. M.” In a suit to foreclose a lien reserved in the body of the deed to 
secure the payment of purchase money, the wife being described in the peti- 
tion as 8S. A. M., held, that the deed was admissible in evidence, the ap- 
parent variance not being of a character to surprise or mislead the adverse 
party, the original of the deed being in the possession of the deféndant. 
Following McClelland v. Smith, 3 Tex., 210. Id. 

25. The holder of a policy of insurance, claiming the same under writterm 
transfers, indorsed on the back thereof, who sues thereon, making the policy 
and transfers an exhibit in his petition, may read the same in evidence with- 
out other evidence of their execution, when the defendant has failed to put 
in issue the genuineness of the transfers by plea under oath. Crescent Ins. 
Co. v. Camp, 521. 

26. In a suit upon a policy of insurance against loss by fire, it was error 
to admit in evidence a bill of indictment against the insured for arson (hav- 
VoL. LXIV — 48 
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EVIDENCE — continued. 


iag reference to the fire which occasioned the loss) and the judgment of 
acquittal, when there was nothing shown by defendant’s testimony casting 
suspicion on the plaintiff. Jd. 

27. In a damage suit for bodily injury, petitioner can allege the resulting 
necessity for a dissolution of a partnership of which he was a member, for 
the purpose of showing how far the injury disabled him from pursuing his 
ordinary occupation. If a plaintiff sought damages based upon such a dis- 
solution, a question would arise as to the admissibility of evidence, and it 
would become necessary to decide whether the dissolution was the prox- 
imate result of the injury; but when he alleged the dissolution merely to 
show the extent to which he was disabled, no such question could arise, J. 
& G. N. R’y Co. v. Irvine, 529. 

28. Proof of custom cannot be admitted to contradict a fact plainly proved 
by positive testimony. J. & G. N. R’y Co. v. Gilbert, 536. 

29. Though parol evidence is not admissible to establish the fact that cer- 
tain paper evidences of title were sufficient to vest title under the laws of a 
former government, yet when such testimony is given by one familiar with 
such laws, who was himself an alcalde who, in an official capacity, admin- 
istered the law, it might be valuable as evidencing the previous contempo- 
raneous construction of such law. State v. De Leon, 553. 

30. The laws of Tamaulipas did not require any of the papers constitut- 
ing the instructive dispatch required by the colonization law of 1825 to be 
authenticated by two assisting witnesses. Had such requirement been 
made and disregarded, the paper could still be shown to be genuine by other 
testimony, under the rules regulating evidence, Id. 

31. Land was conveyed to a church elder in trust for his church. Plaintiff 
in trespass to try title claimed under deed from the trustee; the defendant 
under a deed purporting to be made by the trusteesof achurch. Held: 

(1) That the recital in the deed that the grantors were trustees of the 
church was no evidence of the fact against a party claiming in opposition 
to the deed. 

(2) If it was, and there was no connection shown between the church and 
the one for whose benefit the conveyance to the elder was made, the court 
could not judicially know that they were identical, even if the names were 
the same. Tapp v. Corey, 594. 

32. The testimony of a subscribing witness to a deed, given twenty-seven 
years after the execution of the instrument, that he knew the deed in evi- 
dence was not the genuine one because the genuine one bore his mark on 
his signature written by C., while the one in evidence did not bear his mark, 
and his signature on it was not in the handwritng of C., was not sufficient 
to prove forgery in the presence of strong evidence to the contrary (for 
which see opinion). Hutcheson v, Meazell, 604. 

33. An agent of a railroad company, on the day after a fire, drew up a 
statement in the form of a certificate, giving the amount of plaintiff's goods 
destroyed while in the possession of the company, etc. The railroad com- 
pany introduced the deposition of the agent as to the same facts. Held, 
that the statement was admissible evidence to contradict the deposition in 
case it disagreed with the statement, and the attention of the witness was 
called to that fact. E. L. & R. R. R’y Co. v. Hall, 615. 

84, Malice may be proved by direct evidence, or it may be inferred from 
circumstances. Stansell v. Cleveland, 660. 

35. The wrongful admission of cumulative evidence upon a matter 
already proved beyond all doubt is no ground for reversal. Id, 

36. In a case of trespass to try title, plaintiff proved a regular chain of 
title from A. down to himself, and claimed that A. was the heir of the 
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EVIDENCE — continued. 


patentee, but the only proof he offered to support that allegation was a 
decree of a district court vesting in A., as heir of the patentee, an interest 
in the land in controversy. Held: 

(1) That as defendant was not a party to the decree in question, he was 
not bound by its adjudication of the kinship of A., and that kinship could 
not be proved by the mere production of the decree. Citing Wharton’s Ev., 
§ 823. 

(2) That, unless the patentee was dead and A. was her heir, her heirs were 
not before the court, and the decree would pass the title only as against par- 
ties to the suit and privies. The decree was admissible, but was not suffi- 
cient to prove the heirship of A. 

(3) That as no common source was proved and A. did not produce suffi- 
cient evidence to connect himself with the patent, he was not entitled to 
judgment. Pratt v. Jones, 694, 

37. A tax deed is of itself no evidence of title in the purchaser at a tax 
sale. Id, 


EXCEPTIONS. See PRACTICE IN SUPREME CouRT, 2-5. 
EXECUTION. See PARTIEs, 6. 





i. A debtor executed to his creditor a deed of trust on a stock of goods, 
which was duly recorded. The deed of trust authorized the trustee to sell 
the property at public sale, in default of payment of the debt at maturity, 
and provided that the debtor should remain in possession and sell from the 
stock in the regular course of his retail business; but in doing so he was to 
act as the agent of his creditor, and was to account to him for the proceeds 
until the debt was paid. An execution was afterwards levied on the goods. 
Held: 

(1) That it is settled law that a mortgagee out of possession cannot assert 
claim to property levied on by attachment or execution in the manner pre- 
scribed by statute. Following Wright v. Henderson, 12 Tex., 48. 

(2) That if a defendant has no interest in the property subject to execu- 
tion, it may be levied on and sold, notwithstanding a third party may hold 
a lien with which it may be incumbered in the hands of a purchaser at the 
sheriff's sale. 

(3) That a claimant, by his affidavit and bond, asserts an absolute title to 
the property, and is estopped from attempting to hold it under a mere lien. 

(4) That in this case the creditor proved no more than a lien by virtue of 
a deed of trust which showed on its face that he had neither title nor pos- 
session. The creditor could not have taken possession of the goods under 
any circumstances; even on a failure to pay the debt secured, he had no 
right to the possession. 

(5) That it was unnecessary to pass upon the validity of the deed of trust, 
or to determine whether a lien was created by it upon the particular prop- 
erty claimed, for, admitting the lien, it sustained no claim to the property. 
Garrity v. Thompson, 597. 


EXECUTION SALE. See INJUNCTION, 2. 








1. A sale of land made under execution issuing from a circuit court of the 
United States in 1873, and which was not made before the court-house door 
of the county wherein the land was situate, but before the door of the fed- 
eral court-house in Galveston, was not only irregular, but void, and con- 
ferred no title on the purchaser, the same being made in violation of state 
laws. Following Howard v. North, 5 Tex., 290; Riggs v. Johnson Co., 6 
Wall., 192, and other cases cited in the opinion, Sinclair v. Stanley, 67. 
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2. The purchaser of property at an execution sale under a judgment 
which is void upon its face for want of jurisdiction acquires no title as 
against the original owner, since he is chargeable with notice of the defect. 
Collins v. Miller, 118. 

3. A purchaser at a sale under execution, issued on a judgment in a cause 
where service was attempted on the defendant in execution by publication, 
acquires no title, if the record affirmatively shows that publication was not 
made for the period required by law; and this may be shown in a collateral 
proceeding. Id. 

4, An attorney controlling a judgment rengered by a justice of the peace 
placed an execution in the hands of a constable, who on the same day 
made a return of nulla bona thereon. On the same day the attorney ob- 
tained another execution, directed to another county, which he caused to be* 
levied on one of three town lots which was incumbered with a lien of $100, 
and in connection with two other lots was incumbered with another lien 
of $500. The lot levied on was worth $1,000, and one of the other incum- 
bered lots was worth still*more. The attorney was the only bidder at the 
sale, and bid for the lot $10, or one-half the amount of his client’s judgment. 
In a suit by the judgment debtor to set aside the sale, held: 

(1) It was the duty of the attorney, if he bid at all, to make the property 
bring a fair price, that his client’s judgment might be satisfied. 

(2) To sustain the sale under the facts would give countenance to a prac- 
tice which sound public policy should condemn. 

(3) The officer selling would, under the circumstances, have been author- 
ized to postpone the sale until some competition in bidding could have been 
secured. 

(4) Sound policy and good morals require that a p*irchase at execution 
sale, made by the attorney of the judgment creditor, should be set aside 
whenever its cancellation is sought by the debtor, who offers to return pur- 
chase money with interest, unless it appears that the sale was fairly made 
and for a fair price. 

(5) The inadequacy of price in this case was manifest, and the additional 
circumstances justify the inference that in a legal sense the sale was fraud- 
ulent, though the purchase may in fact have been prompted alone by zeal 
for the client. 

(6) The sale should have been set aside. McLaury v. Miller, 381. 

5. A deed was made by athird party conveying land to a married woman, 
which the vendor had purchased from the husband of said woman, and had 
his deed recorded after a statutory lien thereon had been fixed by the regis- 
tration of a judgmentin the county against the husband, but which deed was 
made before the registration of the judgment. After the conveyance to 
the wife the land was sold under that judgment to satisfy the husband’s 
debt. In a suit involving title between the purchaser at execution sale, 
and the wife, who claimed that the land had been acquired by her in pay- 
ment of a debt due her from her husband, held: 

(1) The title of the wife, if the land was purchased with her separate means, 
was that of a resulting trust in the land, the apparent title being vested in 
the community estate of herself and husband. ~ 

(2) As to bona fide purchasers, and contract lien creditors without notice, 
the apparent title in the community would prevail. 

(3) As to all others, including creditors with mere statutory liens, created 
by judgment or execution, the wife may claim the resulting trust arising 
from the manner of its acquisition. 

(4) Thus, the purchaser at execution sale acquired no title, if at the time 
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EXECUTION SALE —continued. 


of the purchase he had notice of the real interest of the wife in the land, 
and that it had been acquired by her separate means. Ross v. Kornrumpf, 390. 


EXECUTORS AND ADMINISTRATORS.. See Community Property, 4. Es- 


TATES OF DECEDENTS. HEIRS, 1, 2. 


EXECUTORY CONTRACT. See IMPROVEMENTS, 2. VENDOR AND VENDEE, 4. 


VENDOR'S LIEN, 1. 


EXEMPLARY DAMAGES. See Damaaes, 3, 9-11, 13. 


EXEMPTIONS. See CommMuNITY PROPERTY, 6. EsTATES OF DECEDENTs, 3-8, 








HOMESTEAD, 15, INJUNCTION, 2. 
1. The averment in a petition that the defendant wrongfully and mali- 
ciously seized and converted a dray, the property of the plaintiff, who was 
the head of a family, and a licensed drayman and the owner of no other 
vehicle, to the special injury of his business (which was set forth) as a dray- 
man, was sufficient to sustain an action for exemplary as well as actual 
damages. (Following cases cited in the opinion.) Cone v. Lewis, 331. 

2. An officer is not liable for exemplary damages, who in a proper man- 
ner and in good faith seizes property under a writ which he holds; but 
it affords no such protection to him when he wilfully uses process in his 
hands to accomplish a purpose forbidden by law and thereby becomes its 
violator. Id. 

3. The statute exempts from forced sale one wagon and one carriage or 
buggy; in determining whether a dray is included within the meaning of 
the term ‘‘ wagon,” the intention of the legislature in giving the exemption 
must be considered and followed. The intention was to protect all heads 
of,families in the pursuit of their occupations, and a correct construction of 
the law would seem to protect draymen and cartmen in the possession of 
their vehicles. (See cases cited in the opinion.) Id. 

4, The statute does not give the exemption of a vehicle which may be 
classed asa ‘‘ wagon” to those pursuing any given occupation, alone, but 
‘*to every family.” In the case of adrayman the exemption would seem 
peculiarly appropriate and in harmony with the spirit of the statute, which 
exempts ‘‘all implements of husbandry,” and ‘‘all tools, apparatus and 
books belonging to any trade or profession.” Id. 

5. In rendering judgment against a defendant for the value of an ex- 
empt article wrongfully sold by him under execution, it would defeat the 
object of the statute to deduct from the actual value of the exempt property 
the sum realized from its wrongful sale and applied by the defendant to 
the payment of the debt for which the execution issued. Id. 

6. A daughter claimed a piano levied on as the property of her father to 
satisfy an execution against him, and filed her bond and affidavit under the 
statute for trial of fight of property. When levied on, the piano was held 
by a railroad company as the property of the father. An issue was made 
up, the claimant asserting that the property was her own; six months after 
she filed a plea setting up that the piano, if the property of her father, was 
exempt, being part of his household furniture. Held: 

(1) That this last plea was no plea in abatement, since it went to the merits 
of the action; and if a plea in abatement, it was not filed in due order, since 
it came after an issue had been made up between the parties. 

(2) That the plea alleged no fact pertinent to the issue of title and should 
have been disallowed. Not having been in possession of the property at the 
time it was seized, by claiming that the title was in her father, claimant 
put herself in the position of a third party setting up an exemption which 
the defendant in execution did not assert. Connor v. Hawkins, 544, 
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EXPERTS. See EviIpENcE, 15, 20, 21. 

1. Though the right to have an examination made of one who sues to re- 
cover damages for permanent injuries to his person, in order that their 
extent may be known, and to have it done by skilled persons under order of 
the court, has been maintained, when shown to be necessary to further the 
ends of justice; yet, a cause will not be reversed for a refusal to order such 
an examination made, in the absence of a showing that it was necessary to a 
full presentation of all the facts, and where it was not shown that the plaint- 
iff was unwilling to submit to an examination by any competent person. 
I. & G. N. R’y Co. v. Underwood, 463. 


FEDERAL COURTS. See JURISDICTION, 6. REMOVAL TO FEDERAL COURTS. 
FEES OF OFFICE. See MUNICIPAL CORPORATIONS, 2. 
FELLOW-SERVANTS. See NEGLIGENCE, 30-32, 34. 
FENCES, 

1. Duty of railroad company to maintain fences. Liability for killing 


domestic animals. (See NEGLIGENCE, 5-10, 13-17.) 1. &@ GN. Ry Co. v. 
Cocke, 151; Texas Cent. R’y Co. v. Childress, 346. 

FILING INSTRUMENT. See EvIDENCE, 13. 

FINAL JUDGMENT. See APPEAL, 2. 

FINDING OF FACT. See PRACTICE IN SUPREMF CouRT, 10, 16. 

FIRE INSURANCE. See INSURANCE, 1-3. 

FLOODING LAND. See DaMAGgs, 8. EVIDENCE, 15. 

FORCED SALE. See EXECUTION SALE. HOMESTEAD, 5. SHERIFF'S SALE, Tax 
SALE. 

FORCIBLE ENTRY AND DETAINER. See LANDLORD AND TENANT, 3. 

1. If the facts stated in a petition entitle the plaintiff to proceed in 
an action of forcible entry and detainer, he is not confined to that action, 
but can resort to any other form of action by which the property in contro- 
versy could be recovered. McDannell v. Ch rry, 177. 

2. Lis pendens is constructive notice of that only which is involved 
in the Litigation. In an action of forcible detainer for the possession of 
land, by a landlord against a tenant, for failing to pay rent, no question of 
title could have been adjudicated, and hence such a suit could not charge 
third parties with notice of an assertion of title by the tenant inconsistent 
with his absolute recorded deed. Hoffman v. Blume, 334. 

FOREIGN INSURANCE COMPANIES. See INSURANCE, 3. 

FORGERY. See LAND TITLES, 10. WILLS, 9. 

FORMS OF ACTION. See ForcisLe ENTRY AND DETAINER, 1. 

FRAUD. See ATTACHMENT, 12. EXECUTION SALE, 4. HOMESTEAD, 8. LuwTa- 
TIONS, 13. MISTAKE, 1. SALE, 3. SHERIFF'S SALE, 1. 

1, One who transfers, in fraud of his creditors, land not occupied or 
designated for homestead purposes, though the transfer be made before 
judgment on a debt existing at the date of the transfer, cannot defeat the 
lien of the judgment by afterwards procuring a reconveyance of the land 
and occupying it asa homestead. Gaines v. Nat. Exch. Bank, 18. 

2. Such judgment creditor may enforce his right as against the fraudulent 
vendor by an equitable proceeding to set aside the fraudulent deed and re- 
move cloud from title, and is not compelled to resort in the first instance 
to a levy and sale of the property. Jd. 

3. A suit by the judgment creditor to remove cloud from title, and to 
set aside such fraudulent deed, brought on the return of an execution issued 
in time, preserves the judgment lien, Jd. 














InpEx. 





FRAUDULENT CONVEYANCE. See Limitations, 14. 

i. A purchaser from one who sold with intent to delay, hinder or defraud 
creditors must, as against such creditors seeking to subject the property to 
payment of their debts, show that he paid a valuable consideration, and that 
he was not chargeable with notice of the fraudulent intent. Brown v. Texas 
Cactus Hedge Co., 396. 

2. Though such purchaser was not chargeable with notice of the fraud- 
ulent intent of his vendor, yet if he did not pay a valuable consideration, no 
title passed as against such creditors. A void patent would constitute no 
consideration, and if void, both the contracting parties would be chargeable 
with notice of its invalidity. Jd. 

8. Inadequacy of consideration paid for specific articles is, when fraud is 
charged, always acircumstance to be considered in determining the questicn 
of good faith. Id. 


FRAUDULENT REPRESENTATIONS. See MISTAKE, 1. SALE, 2. 
FREEDOM OF THE PRESS. See Lape, 3. 

GAMING. See HoMESTEAD, 9. 

GENERAL DENIAL. See PLEADING, 7. 

GOOD FAITH. See IMPROVEMENTs, 4-8. 


GRANT. 

1. A grant made to two persons, with the following words added after 
their names in the grant: ‘theirs of Joseph Punchard, deceased,” when it 
further appeared, from the recitals of the grant, that it was based upon the 
immigration to and settlement in Texas of Joseph Punchard, vested the title 
in the parties named, in trust, for the benefit of all his heirs, Delk v. Punch- 
ard, 360. 

GRATUITOUS SERVICES. See NEGLIGENCE, 2. 
GREER COUNTY. 

1. It is judicially known that the political department has always claimed 
Greer county as part of the state, and exercised acts of control over it, and 
until that department ceases to exercise such control, the courts will treat it 
as subject to the jurisdiction of the state of Texas. The settlement of the 
boundary line of Texas is not within the scope of the judicial department. 
Harrold v. Arrington, 233. 


GROSS NEGLIGENCE. See NEGLIGENCE, 7. 
HANDWRITING. See EVIDENCE, 20. 
HEADRIGHT. See LAND CERTIFICATE, 1, 2. 


HEIRS. See DESCENT. EVIDENCE, 36. LAND CERTIFICATE, 2. 

1. Heirs of an intestate have as much right to hold lands of the estate 
against the administrators of the estate as against any other person assert- 
ing title in opposition to their vendor, and the administrators are as much 
bound to sue them within the statutory time as any other possessor holding 
under a title adverse to the estate. Duke v. Reed, 705. 

2. Two heirs of an estate brought suit against another heir, who had been 
in possession of lands of the estate for five years, claiming under an adverse 
title. The administrators, as intervenors, attempted to avoid the bar of five 
years’ limitation by alleging that within the five years they intervened in an- 
other suit against defendant, in which it was sought to subject the property 

to the debt of a particular creditor; in that suit they set up the same cause 
of action against defendant as in the present, and the former suit was still 
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HEIRS — continued. 


pending. Held, that their intervention in the former suit did not protect 
them against the statute of limitation pleaded in the latter. Id. 

3. One of the heirs in possession of the lands of the estate paid off a 
just and legal claim which was a charge on the estate. Held, that the other 
heirs could not recover their portion of the land until they paid their por- 
tion of the debt with interest thereon. Id. 


HIGHWAY. See STREETs. 


HOMESTEAD, See ComMMuNITY PROPERTY, 5. JUDGMENT LIENS, 1. Mis- 





TAKE, 1. 

1, One embarrassed by debt conveyed by deed his homestead on a 
secret trust that it should be reconveyed, and continued to occupy it as 
a homestead, until after it was sold under execution against the vendor 
on a judgment rendered after the deed was made and under which ap- 
pellee, the execution purchaser, claimed. The judgment was rendered on 
a debt contracted after the execution of tie deed. When the deed was 
made, the ostensible purchaser, who was to hold the property in trust to 
reconvey it, executed to the vendor his promissory notes, which were to 
be surrendered on a reconveyance, but which were after maturity trans- 
ferred by such vendor to the appellant. These notes were by appellant 
afterwards surrendered to the secret trustee in consideration of a deed to 
the property which he made to appellant. In a suit by appellee, claiming 
under the execution sale, held: 

(1) By the assignment of the notes, the original owner of the homestead 
evidenced his consent that the agreement between himself and the secret 
trustee, and the assignee, should be carried out for the benefit of the 
assignee, and the original vendor was thereby estopped from denying the 
rights of the assignee, under the deed made to him by the secret trustee. 

(2) The property being the homestead, the transaction was not one of 
which the creditors of the original vendor could complain, as to the secret 
trust, and notice of such secret trust on the part of the assignee of the 
notes could not affect the title conveyed to him by deed on their surrender. 

(3) No title passed to the appellee who purchased at execution sale, the 
property remaining the homestead of the judgment debtor. Nor did that 
judgment against him which ordered a sale of the property operate as a bar 
to the assertion of the homestead rights of the vendor, by any one claiming 
it under him. 

(4) The transfer of the notes, and the subsequent deed made to the assignee 
on their cancellation, vested in the assignee all the title, legal and equitable, 
held by the original vendor or the secret trustee. Beard v. Blum, 59, 

2. A lot occupied by the head of a family as a place of business is part of 
his homestead, under the constitution which took effect April 18, 1876, and 
continues to be such as long as it is so occupied; it was otherwise prior to 
1876. Wright v. Straub, 64. 

3. The homestead is exempt from forced sale for taxes, except such as 
are assessed against the homestead itself, and a sale of it for other taxes as 
well as those assessed against it is inhibited by the constitution. Jd, 

4. A judgment lien takes precedence of a subsequently acquired home- 
stead right. It was not the intention of the convention, in extending home- 
stead exemption, to divest or interfere with previously existing rights. 
Even if such an intention had been clearly declared by that body, the su- 
preme court of the United States has held that an existing judgment lien 
is such a vested right as is beyond the power of a state constitutional cou- 
vention to divest or destroy. Id. 
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HOMESTEAD — continued. 








5. A lot on which stood a dwelling-house was purchased nearly three 
months before the expiration of a lease to a third party, who contin- 
ued to occupy it until the expiration of the lease. The purchaser declared 
his intention to his wife, and to no one else, to make the property his home- 
stead, and it appeared that he could not obtain possession before the expira- 
tion of the lease. On the expiration of the lease he removed to and occupied 
the dwelling-house. An injunction was obtained to restrain the sale of the 
property under execution issued on a judgment which was rendered against 
the purchaser before the date of his purchase. Held: 

(1) That the property was protected by the statute exempting the home- 
stead from forced sale. 

(2) That the injunction should have been perpetuated. Gardner v. Doug- 
lass, 76. 

6. Evidence is admissible to show that the defendant, before purchasing 
property claimed as a homestead, took the advice of counsel as to the valid- 
ity of the title which he was about to purchase. Scheuber v. Ballow, 166. 

7. The lapse of eight days between a cessation of business and a sale of 
the premises on which the business was conducted will not destroy its 
exemption as a homestead, unless there has been an abandonment. No 
fixed rule can be laid down as to what lapse of time will work an abandon- 
ment, but each case must be decided on its merits. Exemption is intended 
as a substantial benefit, and when it has attached it will not be removed 
without good cause. Id. 

8. Itis no proof of fraud that the purchaser of a homestead knew that 
the creditors of his vendor were about to attach it, for his creditors could 
have no interest in it. Jd, 

9. The constitution accords protection to the place where the head of a 
family exercises his calling, but it does not extend its protection to a place 
in which the occupation followed is prohibited by the penal laws of the 
state, such as gaming. Though the party claiming homestead exemption 
did*engage in gaming on the premises, still, if his real business conducted 
there was legitimate, he would be protected; he would not be so protected, 
however, if the legitimate business was conducted only as a blind to conceal 
the gaming. Tillman v. Brown, 181. 

10. S. sued C. and procured the issuance of an attachment which was 
levied upon land situated in another county. A judgment by default was 
rendered for the debt, the attachment lien foreclosed, and by virtue of that 
attachment an order of sale was issued. C. claimed the property as a home- 
stead, and brought suit in the county where the land was located, to enjoin 
the sale. Held, that C. was not concluded as to his homestead rights by 
the decree foreclosing the attachment lien upon the land, as no such issue 
was made or adjudicated in that case. Seligson v. Collins, 314, 

11. Neither section 52 of article 16 of the state constitution, nor article 
1817 of the Revised Statutes, perpetuates the homestead exemption from sale 
to satisfy the debts of the surviving member of the marital union after his 
or her death, when no constituent of the family remains. Givens v. Hud- 
son, 471. 

12, The section of the constitution above referred to does not attempt to 
declare under what circumstances property used during the life-time of a 
deceased person as a homestead shall be exempted from forced sale to sat- 
isfy debts against his estate. Id, 

13. Article 16, section 50, of the state constitution, simply declares that 
the homestead of the family shall be exempt from forced sale for the pay- 
ment of debts, and that clause, as well as the statutes (Rev. Stats., 2335), 
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HOMESTEAD — continued. 
indicates what persons may be considered as constituting the family after 
the death of husband and wife. Such family cannot be constituted by adult 
descendants other than ‘‘ unmarried daughters” remaining with the family 
of the deceased, Id. 

14, Unless the homestead of the surviving member of the marital union 
has, on his or her death, descended and vested, wholly or in part, in fee or 
in some lesser estate, in some such person or persons as in law constitute a 
family, it will be liable to sale to satisfy debts of the deceased, as his or her 
other property is liable. Its exemption from forced sale depends upon the 
status or condition of those claiming the exemption, and not upon the status 
or condition of one from whom it was inherited. Id. 

15. The rules above announced apply with equal force to personal prop- 
erty exempt from forced sale, so far as the rights of creditors are concerned, 
though they may not always be applicable when considered with reference 
to the rights of those who are not creditors. Id. 

16. Community property, occupied as a homestead at the time of the hus- 
band’s death, was afterwards sold by the wife during the minority of their 
only child; administration was taken out on the estate, and more than ten 
years after, suit was brought by the child against the purchaser from her 
mother. Held, that the only cases in which it has been decided that the 
statute of limitations ran against a minor cestui que trust, in favor of a 
stranger, have been those in which the legal title to the property was vested 
in the trustee. Williams v. Otey, 8 Humph., 569; Smilie v. Biffle, 2 Barr, 52. 
On the death of the husband the legal title to the homestead vested in the 
wife and child, and the administrator had no right or control over it as part 
of the assets held by him for purposes of administration. Sossaman v. Pow- 
ell, 21 Tex., 664; O’Docherty v. McGloin, 25 Tex., 72. Hanks v. Crosby, 483, 

17. A defendant in trespass to try title, claiming the property as her 
homestead, alleged that she was a widow with a daughter and four grand- 
children living with her as members of her family. Held: 

(1) That the claim of homestead right was not sustained by the allega- 
tions, and was defective on special demurrer. 

(2) That on demurrer the pleadings are taken most strongly against the 
pleader, and the allegations did not necessarily import a state of facts con- 
stituting the defendant the head of a family in the sense that would exempt 
her home as a homestead under the constitution and laws; nor did it claim 
that she acquired her home as the surviving widow of her deceased husband 
by continuing to hold it after his death, Ramey v. Allison, 697. 

18, The abandonment of a husband by a wife, without cause, and con- 
tinuing until his death, will cause her to forfeit all claim to the homestead 
which the husband owned at the time of his death. Trawick v. Harris, 8 
Tex., 312; Earle v. Earle, 9 Tex., 630; Sears v. Sears, 45 Tex., 557. Duke v. 
Reed, 705. 

19. Formerly a mortgage on a homestead attached to it immediately on 
the death of the owner, leaving no member of his family surviving in 
whom the homestead right could vest, though such is not the rule under 
our present constitution. Lee v. Kingsbury, 13 Tex., 68; Stewart v. Mackey, 
16 Tex., 56; Inge v. Cain, decided at the present.term. Jd. 

HORSE RAILROADS. See STREETS, 1. 
HUSBAND AND WIFE. See Community Property. Divorce. Parties, 2, 
3. SEPARATE PROPERTY. 


1. The sentence of a husband to the penitentiary, and his confinement 
there, is equivalent to an abandonment of the wife, and authorizes her to 
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HUSBAND AND WIFE — continued. 


manage and dispose of the common property, at least so far as to secure a 
support for herself and children. Slator v. Neal, 222. 

2. See opinion for facts held sufficient to constitute abandonment, The 
law will not justify a separation of husband and wife, brought about by 


jealousy, unless there is reasonable cause for that jealousy. 
705. 


812; Earle v. Earle, 9 Tex., 630; Sears v. Sears, 45 Tex., 557. 
IGNORANCE OF LAW, See IMPROVEMENTS, 5, 6. MuIsTAKE, 1, 
IMPEACHING WITNESSES. See EVIDENCE, 33. WHULLs, 10. 
IMPERFECT TITLES. See LANp TITLES, 1, 11. 

IMPLIED CONTRACT. See LANDLORD AND TENANT, 1, 2, 
IMPLIED COVENANT. See LANDLORD AND TENANT, 5, 6. 
IMPLIED DAMAGES. See DamaGegs, 4-6. 

IMPLIED WARRANTY. See PARTITION, 2, 
IMPROVEMENTS. 


Duke v. Reed, 


8. The abandonment of a husband by a wife, without cause, and continu- 
ing until his death, will cause her to forfeit all claim to the homestead which 
the husband owned at the time of his death. Trawick v. Harris, 8 Tex., 








1, One who purchases land from a vendor, to whom no patent had issued, 
but who had contracted with the’state for the land under a law which au- 
thorized a forfeiture on non-payment of instalments, and against whom a 
forfeiture was declared, is charged with notice that his vendor is not the 
true owner, and he cannot be such a possessor in good faith as will entitle 
him to pay for improvements, as against a patentee from the state, who 
secured title after the judgment of forfeiture. Hollis v. Smith, 280. 

2. No one who holds under an executory contract can recover compen- 
sation for improvements, on the annulment of the contract, on the sole 
ground that the vendor in such a contract has refused or failed to pay for 
the land as he agreed todo. Id. 

3. When, under a plea of improvements made upon land in good faith, 
the defendant fails to show the value of the land, without regard to the 
improvements, and there is no evidence on that point, he cannot recover, 
since his right under the statute is only to recover the difference between the 
value of the land with, and its value without, improvements. Thomas v. 
Quarles, 491. 

4. A possessor in good faith is one who not only supposes himself to be 
the true owner, but is ignorant that his title is contested by one claiming 
a better title. Houston v. Sneed, 15 Tex., 307. Such a one is entitled to 
the value of his improvements, though it should turn out that his title 
was defective, or that another had the superior title. The possessor must 
have reasonable ground to believe that he is the true owner. Dorn v. Dun- 
ham, 24 Tex., 366. This is a question of fact for the jury. House v. Stone, 
677. 

5. Hutchins v. Bacon, 46 Tex., 408; Sartain v. Hamilton, 12 Tex., 219, 
and Hill v. Spear, 48 Tex., 583, cited to show that the question of good faith 
is one of fact. A party’s knowledge of the existence of an adverse title, 
superior, as it may turn out, to his own, or a knowledge as to the muni- 
ments of his own title with which the law charges him, and notwithstand- 
ing he knows the contents of them, and in fact that their defects are in law 
fatal to the validity of his title, is nevertheless not rigidly held responsible 
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IMPROVEMENTS — continued. 
for his innocent errors as to the legal interpretation of either the validity 
and superiority of the adverse title, or of the inferiority of his own. Id. 

6. It is a question of fact to be determined whether he did in good faith 
believe his own to be the true and superior title. The application of the 
maxim that ‘‘every man is held to know the law” is not as to this class 
of cases recognized, but expressly disclaimed by our courts. Jd. 

7. But good faith alone, regardless of the character of title under which 
a party claims, does not entitle him to recover the value of his improve- 
ments. If a person does not look to the character of the title by which he 
enters upon and improves land, but recklessly acts on the presumption that 
any deed conveys a title, he doesso at hisown risk. If there are no grounds 
for his questioning the fact that he has neither a title nor the semblance of 
an apparent title, the law will conclusively presume that his claim is not 
based on good faith. Miller v. Brownson, 50 Tex., 583. Jd. 

8. See opinion for evidence held insufficient to sustain the presumption of 
law that there was a lack of good faith on the part of a claimant for the 
value of improvements. Id. 

9. A tenant in common, while in possession of the common property, 
purchased at a sheriff's sale, foreclosing a lien upon the land, and then 
claimed title adversely to his co-tenants. Held, that after paying their part 
of the debt secured by the lien, his co-tenants were entitled to their share of 
the rents, allowing him the value of improvements, etc. Duke v. Reed, 705, 


INADEQUACY OF PRICE. See EXecuTIon SALE, 4. FRAUDULENT CONVEY- 
ANCE, 1-3. SHERIFF'S SALE, 1. 


INCOME TAX. See OccuPpaTION TAX, 1. 
INHERITANCE. See DESCENT AND DISTRIBUTION. 


INJUNCTION. See Homesteap, 5. Limitations, 9, STREETS, 1. 

1. District courts have power to issue writs of injunction in cases in which 
a court of chancery would, under the rules of equity, have power to issue 
them; and this without reference to the amount involved. Following An- 
derson County v. Kennedy, 58 Tex., 616. Stein v. Frieberg, 27 

2. Such jurisdiction is properly exercised to prevent the sale, under an 
execution issued on a judgment of a justice of the peace, of property ex- 
empt under law from forced sale. (Following Alexander v. Holt, 59 Tex., 
205.) Jurisdiction, when once thus obtained, should be exercised to finally 
determine the rights involved under the issues made; and, if necessary, to 
perpetuate the injunction. Following Willis v. Gordon, 22 Tex., 243; Witt v. 
Kaufman, 25 Tex. Sup., 384, and other cases cited. Jd. 

3. S. sued C. and procured the issuance of an attachment which was lev- 
ied upon land situated in another county. A judgment by default was ren- 
dered for the debt, the attachment lien foreclosed, and by virtue of that 
attachment an order of sale was issued. C. claimed the property as a home- 
stead, and brought suit in the county where the land was located, to enjoin 
the sale. Held: 

(1) That C. was not concluded as to his homestead rights by the decree 
foreclosing the attachment lien upon the land, as no such issue was made 
or adjudicated in that case. 

(2) That since the order of sale commanded the sheriff to sell specific 
property, the effect of the injunction was to suspend the operation of the 
process until such time as the questions raised by the injunction suit might 
be determined, 

(3) In this case the injunction not only suspended the process but ques- 
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INJUNCTION — continued. 
tioned its validity and regularity ; the statute being imperative, the writ of 
injunction should have been returned to the court from which the order of 
sale issued. Seligson v. Collins, 314. 
4, An injunction may be wholly dissolved on sustaining a general de- 
murrer to the bill. O'Neal v. Wills Point Bank, 644. 


INJURY CAUSING DEATH. See MunicrpaL Corporations, 5-8, NEGLI- 
GENCE, 

INNOCENT PURCHASER. See Community Property, 3. EsTaTEes oF DECE- 
DENTS, 12. SEPARATE PROPERTY, 3. SUBSEQUENT PURCHASER. WILLS, 6. 

1. One is in contemplation of law a purchaser for value if the considera- 
tion is paid at his request by a third party, who is his debtor. Slator v. 
Neal, 222. 

2. A vendor after giving an absolute deed, which was recorded, remained on 
the land as tenant of his vendee; the vendee sold the land to a third party, 
and the original vendor claimed that, though he gave a deed absolute in 
form, it was in reality a security for debt, and that the third party was 
chargeable with constructive notice of his claim, because at the time of his 
purchase a suit for possession was pending in a justice’s court in favor of 
the original vendee against the original vendor. Held: 

(1) That lis pendens is constructive notice of that only which is involved 
in the litigation; that in an action of forcible detainer for the possession of 
land, by a landlord against a tenant, for failing to pay rent, no question of 
title could have been adjudicated, and hence such a suit could not charge 
third parties with notice of an assertion of title by the tenant inconsistent 
with his absolute recorded deed. 

(2) That the vendor’s possession as tenant of his vendee was entirely con- 
sistent with his deed to the latter, and would not constitute notice of any 
assertion of right to the land inconsistent with his conveyance, Following 
Eylar v. Eylar, 60 Tex., 315. 

(3) That if the third party purchased with notice of the tenant’s asserted 
rights, he would simply occupy the position of his vendor; if, in addition, 
the first deed was on its face a mere security for debt, the third party’s only 
remedy, if chargeable with notice, would be a foreclosure of the lien; but if 
it was a conditional sale, and the vendor forfeited his right to repurchase, 
the third party was entitled to the property. If the vendor had not lost the 
right to repurchase, he was entitled to hold the land by tendering the 
amount agreed upon for repurchase. If the third party was an innocent 
purchaser for value without notice, he was entitled to the land free from 
incumbrances. Hoffman v. Blume, 334, 

3. A purchaser from the original grantee of a certificate is charged with 
notice of the legal title, which, before the date of his purchase, had passed 
by patent to an assignee of the certificate. Tom v. Sayers, 339. 

4, One who buys from a party during the pendency of a suit involving 
title to land, or who buys between the time a final judgment is rendered 
therein, and the time an appeal or writ of error is perfected, or pending 
either, is a purchaser pendente lite, and a judgment ultimately rendered 
will not only affect him with notice of the adverse claim, but will bind him 
as it will a party to the record, and through process under that judgment 
he may be evicted. Following Harle v. Langdon, 60 Tex., 555. Randall v. 
Snyder, 350. 

5. If, however, the judgment be rendered in favor of the vendor of one 
who purchases pendente lite, then, while such purchaser will be charged 
with notice of the adverse party’s right, yet he will ‘not be bound by a 
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INNOCENT PURCHASER — continued, 
judgment rendered in any subsequent suit on the same cause of action, 
unless he is made a party thereto, and this though the real origin of his 
right may be subsequent in point of time to the date of the judgment thus 
rendered, Id. 


INSOLVENT ESTATES. See Limitations, 14. 
INSTRUCTIVE DISPATCH. See Lanp TITLEs, 1, 3, 7, 8. 


INSURANCE. See PLEADING, 15, 16. 

1. In a suit upon a policy of insurance against loss by fire, it was error to 
admit in evidence a bill of indictment against the insured for arson (having 
reference to the fire which occasioned the loss) and the judgment of acquit- 
tal, when there was nothing shown by defendant's testimony casting sus- 
picion on the plaintiff. Crescent Ins. Co. v. Cump, 521. 

2. A policy of insurance stipulated among other things that ‘‘if the in- 
terest of the assured in the property be any other than the entire, uncon- 
ditional and sole ownership of the property for the use and benefit of the 
assured, . . . it must be so expressed in the written portion of the policy, 
otherwise the policy shall be void.” A stock of goods was insured by the 
policy in which the estate of the deceased partner of the assured had an in- 
terest which existed at the date of their destruction by fire, which was not 
referred to in the policy. Held: 

(1) While, at common law, the assured succeeded as surviving partner to 
the legal title to all the personalty belonging to the former firm, it was, how- 
ever, in trust, not for his own use and benefit, but for the payment of part- 
nership debts and to distribute what might be afterwards left among those 
entitled to it. 

(2) Whether the interest of the assured was a legal or equitable one in_all 
the insured goods of the former firm, or whether he was or was not a 
trustee, was immaterial; he was not the sole and unconditional owner for 
his own use and benefit, and could not recover on the policy. Jd. 

8. An insurance policy provided that in the event of loss the insured party 
should bear one-fourth of the loss, and that in the event of other insurance, 
which could be made only with the consent of the insurer, the company 
should only be liable for its proportion of three-fourths of the cash market 
value at the time of the fire. The insured, with the consent of the first com- 
pany, took out policies in other companies on the same property, and after- 

. wards the property was destroyed by fire. Held: 

(1) That in case of a total loss by fire of the insured property, provided it 
be not personal property, the policy must be considered a liquidated demand 
against the company for the full amount expressed on its face. R. S., 2971. 

(2) That foreign insurance companies, electing to do business in this state 
under the terms of the statute, must be held to have assented to be governed 
by our laws, and to have their contracts made and to be enforced in this 
state, construed as would be like contracts made by a home company. Fol- 
lowing Thwing v. Ins. Co., 111 Mass., 93; Cox v. United States, 6 Pet., 172. 

(3) The evident intent of the statute was to make all policies on real! prop- 
erty, in cases of total loss, valued policies, without regard to stipulations to 
the contrary contained in the policies. The stipulation for partial indemnity 
in case of additional policies being taken out in other companies, with the 
consent of defendant, did not change defendant’s liability to pay the full 
sum named in the policy. 

(4) The mere fact that the sum of the several policies gave the insured full 
indemnity for the loss furnished no grounds for refusing to pay the several 
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INSURANCE — continued. 
policies. In order to secure good faith on the part of the insured, the first 
company could, under the contract, have refused to allow him to insure in 
other companies. 

(5) To the extent that the policy covered personal property, its provisions 
as to the share of loss to be suffered by the insured, as to contributions by 
the several companies, and like matters, should be allowed full force and 
effect. Queen Ins. Co. v. Jefferson Ice Co., 578. 

4, If a policy provides that it shall be paid within sixty days after proof 
of loss, interest cannot run until the sixty days have expired. The contract 
was intended to secure an indemnity against loss, the parties agreed on 
the amount of the indemnity, and interest prior to the date when the 
sum fixed by the policy was to be paid could constitute no part of the indem- 
nity contracted for. Following Nevins v. Ins. Co., 3 Ben. Fire Ins, Cases, 
883. Id. 

5. A policy provided that in case of loss the insurance company should 
only be liable for the interest of the insured in the property destroyed. Ina 
suit on the policy plaintiff alleged that the property destroyed belonged 
tohim. Held, that a general denial put the ownership in issue, and evi- 
dence could be adduced to disprove plaintiff's claim. Jd. 


INTEREST. See Hetrs, 3. INSURANCE, 4. SALE, 2. 

1. A judgment on a note, which provides that the obligors pay attorneys’ 
fees in the event of a suit, may have properly incorporated in it such fees 
as part of the main judgment, without special mention thereof being made, 
either in the verdict or judgment; and where the note on its face bears 
twelve per cent. interest, it is proper that the amount covering attorneys’ 
fees carried into the judgment should, like the main debt, bear twelve per 
cent. interest. Washington vy. First Nat. Bank, 4. 

2. A note was given due six months after date ‘‘ without interest” on a 
contract, under which six months were allowed the makers of the note to 
perform certain stipulations necessary to the completion of the contract. 
Held, that the effect of the note was the same as if the words ‘*‘ without in- 
terest” had not been inserted, and that the note bore interest from the date 
of its maturity. Roberts v. Smith, 94. 

8. Under the constitution and statutes of Texas, in force March 26, 
1874, eight per cent. per annum was allowed when no interest was specified, 
but the parties might agree upon any rate (Pasch. Dig., art. 3940). The Re- 
vised Statutes of the United States, section 5197, provide that national banks 
may charge the rate of interest allowed by the state or territory where they 
are located, and no more, but where no rate is fixed by such state or terri- 
tory, the bank shall not charge exceeding seven per cent. per annum. Nat, 
Bank v. Bruhn, 571. 

4, The general rule and intention is, that national banks shall stand on 
the same footing with individuals; the United States statute provides what 
interest its banks shali charge when no rate has been prescribed by the state ; 

but the rate had been regulated by the state in March, 1874, and hence na- 
tional banks could at that time contract for any rate of interest, like indi- 
viduals. This is the spirit and intention of the law and is certainly not 
against its literal meaning. Id. 

5. The decisions of the United States supreme court teach that the stat- 
ute referred to is to be liberally construed in favor of national banks, and 
even when the language of the statute would restrict them to a less rate of 
interest than is allowed to individuals, the intendment of the law must be 
presumed to have been otherwise, Tiffany v. Nat. Bank of Mo, held that the 
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INTEREST — continued. 


intent of the law was to put national banks on an equal footing with state 
banks; to allow the state banks to charge any amount of interest, and na- 
tional banks only eight per cent., would violate that intention; to say that 
national banks could charge only seven per cent., would be to say that the 
state had prescribed no rate of interest. Cases reviewed. Id. 


INTERVENTION. See ATTACHMENT, 1. LIMITATIONS, 20. 
JUDGMENTS AND DECREES. See APPEAL, 1. Costs, 2. JUDGMENT LIEN, 





Limitations, 6. REPLEVY Bonn, 1. 

1, A judgment on a note, which provides that the obligors pay attorneys’ 
fees in the event of a suit, may have properly incorporated in it such fees as 
part of the main judgment, without special mention thereof being made, 
either in the verdict or judgment; and where the note on its face bears 
twelve per cent. interest, itis proper that the amount covering attorneys’ 
fees carried into the judgment should, like the main debt, bear twelve per 
cent, interest. Washington v. First Nat. Bank, 4. 

2. Objections to a judgment cannot be taken for the first time in the 
supreme court. Gaines v. Nat. Exch. Bank, 18, 

3. A judgment which, though not dormant, has lost its lien, may be made 
the basis of an action to restore the lien either by scire facias or by action 
of debt. Anderson v. Boyd, 108. 

4. Where a court having jurisdiction of the person and subject-matter 
decided that a bond for title was for the conveyance of land, held, that ina 
collateral proceeding it could not be shown that the bond was merely fora 
quitclaim deed, the judgment of the court in the former action being evi- 
dence-of a good title tothe land. Thorn v. Newsom, 161. 

5. A judgment in a proceeding between third parties cannot divest title 
out of one not a party, and is not admissible in evidence against him on an 
issue involving the title. Foster v. Powers, 247. 

6. A probate court may correct errors in its decrees arising out of fraud 
or mistake. Vance v. Upson, 266. 

7. The heirs of an intestate alleged in their petition that a certain party 
instituted suit against the intestate on a fictitious claim, and fraudulently 
employed an attorney to appear for him and confess judgment; that intes- 
tate had no notice of the action, and the attorney confessed judgment 
without his knowledge. That afterwards the party obtained letters of ad- 
ministration on intestate’s estate, and fraudulently allowed the judgment to 
be proved up against the estate. Held: 

(1) That such a judgment was liable to be set aside and annulled by a 
direct proceeding instituted by a party to the suit whose rights were preju- 
diced by the fraud. 

(2) That a suit to annul the judgment commenced in the court where the 
alleged fraudulent judgment was obtained, against the parties who enacted 
and participated in the fraud, by the heirs of the party who suffered from 
it, was such a direct proceeding. 

(3) That had the attempt been merely to treat the judgment as a nullity 
in avoiding the proceedings had in the estate of intestate, then the attack 
would have been collateral. Buchanan v. Bilger, 589. 

8. In a case of trespass to try title, plaintiff proved a regular chain of 
title from A. down to himself, and claimed that A. was the heir of the 
patentee, but the only proof he offered to support that allegation was a de- 
cree of a district court vesting in A., as heir of the patentee, an interest in 
the land in controversy. Held: 

(1) That as defendant was not a party to the decree in question, he was 
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JUDGMENTS AND DECREES— continued, 


not bound by its adjudication of the kinship of A., and that kinship could 
not be proved by the mere production of the decree. Citing Wharton’s Ev., 
§ 823. 

(2) That, unless the patentee was dead and A. was her heir, her heirs were 
not before the court, and the decree would pass the title only as against par- 
ties to the suit and privies. The decree was admissible, but was not suf- 
ficient to prove the heirship of A. 

(83) That as no common source was proved and A. did not produce suffi- 
cient evidence to connect himself with the patent, he was not entitled to 
judgment. Pratt v. Jones, 694. 


JUDGMENT CREDITORS. See JupGMENT LiEn, 1-3. 


JUDGMENT LIEN. See JupGMENTs, 3. PRINCIPAL AND SURETY, 1. 


1, One who transfers, in fraud of his creditors, land not occupied or desig- 
nated for homestead purposes, though the transfer be made before judgment 
on a debt existing at the date of the transfer, cannot defeat the lien of the 
judgment by afterwards procuring a reconveyance of the land and occupying 
it as a homestead. Gaines v. Nat. Exch. Bank, 18. 

2. Such judgment creditor may enforce his right as against the fraudulent 
vendor by an equitable proceeding to set aside the fraudulent deed and 
remove cloud from title, and is not compelled to resort in the first instance 
to a levy and sale of the property. Id. 

3. A suit by the judgment creditor to remove cloud from title, and to set 
aside such fraudulent deed, brought on the return of an execution issued in 
time, preserves the judgmentlien. Id, 

4, A judgment lien takes precedence of a subsequently acquired homestead 
right. It was not the intention of the convention, in extending home- 
stead exemption, to divest or interfere with previously existingrights. Even 
if such an intention had been clearly declared by that body, the supreme 
court of the United States has held that an existing judgment lien is such a 
vested right as is beyond the power of a state constitutional convention to 
divest or destroy. Wright v. Straub, 64. 


JUDICIAL ACT, See MunicrPaL CORPORATIONS, 7. 


JUDICIAL NOTICE, See EVIDENCE, 31. NEGLIGENCE, 16. POLITICAL QUES- 


TIONS, 1. 


JUDICIAL QUESTIONS. See PoLiticaL QUESTIONS, 1, 
JUDICIAL RECORDS. 


1. Third parties cannot impeach the record of a court of general jurisdic- 
tion by evidence aliunde, when such record is regular upon its face; but if 
the face of the record shows that the court had no jurisdiction over the 


person of defendant, it can always be collaterally attacked. Collins v. 
Miller, 118. 


JUDICIAL SALES, See Execution Sate. HOMESTEAD, 1. SHERIFF'S SALE, 





Tax SALE. 


JURISDICTION, See Community Property, 6. EscHeats, 6. ESTATES OF 








DECEDENTS, 12. EXEcuUTION SALE, 2, 3. INJUNCTION, 1, 2. JUDGMENT, 4, 
VENUE, WILLS, 7. 

1, Suit was brought in the probate court, and the probate judge being 
disqualified, from interest, the case was transferred to the district court. 
Afterwards the plaintiff brought another suit in the district court against 
VoL. LXIV —49 
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JURISDICTION — continued. 





the same defendants. Both involved the construction of a clause in a‘will 
under which plaintiffs claimed specific property. Held: 

(1) That a motion to transfer the suit first brought, back to the probate 
court, because the disqualification of the judge had ceased, was properly 
overruled. 

(2) The district court had full jurisdiction to make, not only any order the 
county court might have made, but to consolidate the two suits and deter- 
mine finally the construction of the will. 

(3) The authority of the district court on a consolidation of the two suits 
was not limited to a construction of the will, but extended to the final ad- 
judication of all rights of property claimed by the contestants under the 
will. Hawes v. Foote, 22. 

2. Ina suit by attachment to recover a debt due from a mercantile part- 
nership, and brought in a county in which neither of the defendants resided, 
one of the defendants pleaded in abatement, claiming the privilege of being 
sued in the county of his residence. Afterwards, and after the dissolution 
of the partnership, the other defendant filed a general denial to the action. 
Held: 

(1) The entry of an appearance, and the filing of a general denial by the 
defendant last answering (it being shown that firm debts were still unpaid), 
brought both parties defendant into court for the purposes of the attach- 
ment already levied on partnership property alone, notwithstanding the plea 
in abatement filed by the other partner, and jurisdiction attached. 

(2) The court had jurisdiction to foreclose the attachment and to render 
any other judgment affecting only the firm estate. Sanger v. Overmier, 57. 

8. Third parties cannot impeach the record of a court of general juris- 
diction by evidence aliunde, when such record is regular upon its face; but 
if the face of the record shows that the court had no jurisdiction over the 
person of defendant, it can always be collaterally attacked. Collins vy. 
Miller, 118. 

4, Although the constitution gives the district courts jurisdiction over the 
subject-matter of escheats, it expressly provides that the legislature shall 
declare a method for giving effect to escheats, and this jurisdiction can be 
exercised only in the manner prescribed by the legislature. The legislature 
has declared that, in addition to actual notice to persons in possession of, or 
claiming, the estate sought to be escheated, given eight successive weeks 
previous to the return day of the citation, a notice shall be published in the 
county newspaper, setting forth briefly the contents of the petition, and re- 
quiring all persons interested in the estate to appear and show cause why it 
should not be vested in the state. In case this requirement is not complied 
with the court has no jurisdiction. It makes no difference that parties ap- 
pear and claim to be the heirs of the deceased; their claims cannot be con- 
sidered until all persons who may be interested in the estate are notified in 
the manner provided by statute. Wiederanders v. The State, 133. 

5. A mistake in stating the value of the claim sued on may be corrected 
by the plaintiff in a trial amendment for the purpose of giving the court 
jurisdiction. If the value stated in the amended petition was fictitious, the 
defendant could have alleged and proved that fact, and so defeated the juris- 
diction; but as that fact did not appear upon the face of the record, it fur- 
nished no grounds for sustaining a demurrer to the jurisdiction, McDannell 
v. Cherry, 177. 

6. Though the United States Revised Statutes, sec. 629, provide that the 
circuit courts of the United States have original jurisdiction of all suits at 
law or in equity arising under the patent or copyright laws of the United 























JURISDI¢ ‘TION — continued. 
States, yet when, in determining rights involved in a suit pending in a state 
court a question involving the validity of a patent arises incidentally or col- 
laterally, the state court has power to decide it. Following Nash v. Lull, 
102 Mass., 62; Rich v. Hotchkiss, 16 Conn., 409; David v. Park, 103 Mass., 
502, and other cases cited in the opinion. Brown v. Texas Cactus Hedge 
Co., 396. 

7. The court of appeals dismissed an appeal because the bond misdescribed 
the judgment, and adjudged the costs against the appellant in that appeal 
and the sureties on his supersedeas appeal bond. Appellee (in that appeal), 
in the county court, then filed a motion to render judgment against the 
sureties for the amount of the judgment appealed from. Held, that the 
county court could make no additional orders in the case other than to en- 
force whatever the mandate of the higher court directed. In cases where, 
upon the face of the record, a judgment may be rendered against the sure- 
ties upon the appeal or writ of error bond, such judgment must be rendered 
by the appellate court, and not by the court a quo. Burck v. Burroughs, 
445. 

8, Jurisdiction of the district courts over estates of decedents. (See Es- 
TATES OF DECEDENTS, 3-8.) Pelham v. Murray, 477. 

9. It is well settled that the district court has no original jurisdiction to 
revise the proceedings of a county court sitting in matters of probate; its 
jurisdiction in this respect is entirely appellate. Following Franks v. Chap- 
man, 60 Tex., 46. Buchanan v. Bilger, 589. 

10. Our statutes positively require that an applicant for a certiorari from 
the district to the county court shall give a bond for the costs of the proceed- 
ing, or for the performance of the judgment of the district court in case it 
should be against him; without one of these bonds the appellate jurisdiction 
of the district court does not attach. R. S., 290, 291, 292. Id. 

11. An original suit on an administrator’s bond cannot be brought in the 
district court until the administrator has been discharged. During the pend- 
ency of an administration in a county court, that court has entire super- 
vision of the estate, and has full power to protect all parties concerned, 
This is the case even when the estate has been practically closed, if the final 
account of the administrator has not been passed upon. Id. 

JURY. See QuEsTIONS oF LAW AND Fact. 

1, The jury may read the pleadings in their retirement, but it is not their 
duty to do so, and it is error to charge them that it is; but such error is not 
ground for reversal unless its result was to mislead the jury, and such a 
result is claimed on appeal. J. & G. N. R’'y Co. v. Leak, 654, 

JURY TRIAL. See Practice In District Court, 10, 11. 
JUSTICES’ COURTS. See APPEAL, 3. INJUNCTION, 2. 
KILLING STOCK. See NeGLicence, 5-10, 13-17, 
KINSHIP. See Evipence, 36. 


LACHES. See Limitations, 9, 14. PARTITION, 1. 
1, Ordinarily laches will not be imputed to one who, having a cause ot 
action, fails to sue while the statutes of limitation are suspended. Merrili 
v. Roberts, 441. 


LAND CERTIFICATE. See INNOCENT PURCHASER, 3. TRESPASS TO TRY TITLE, 2. 

1. This case distinguished from Hughes v. Lane, 6 Tex., 294, and Peck »v. 
Moody, 23 Tex., 94, and the doctrine announced in these cases, that head- 
right certificates were required to be approved, or established by suit, in 
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LAND CERTIFICATE — continued. 


order that title might be secured under them, has no application to a cage 
where patent had issued and suit is brought by those claiming under the 
patent. Merrill v. Roberts, 441. 

2. See opinion in this case for facts pleaded, under which it was held that 
the doctrine of stale demand did not bar a recovery of the community inter. 
est in land by the heirs of a deceased wife, whose husband had transferred 
his interest in the headright certificate, by virtue of which the land wag 
patented to his assignee, (The husband transferred his interest in the cer- 
tificate in 1851; the wife died in 1839; the certificate issued in 1838; the 
land was patented in 1860 to the assignee of the husband, and suit was 
brought to recover the community interest inherited from the mother, in 
1880.) Id. 


LANDLORD AND TENANT. See INNOCENT PURCHASER, 2. 





1. On June 23, 1882, M. leased a house to W., the lease to expire at 12 M, 
on June 20, 1883; in November, 1882, S., with the consent of M., acquired 
from W. the unexpired term. Held, that the term expired at 12 M. on the 
20th of June, 1883, and that M. was entitled to possession at that time, with- 
out giving notice, unless by another contract he consented to the further 
occupancy of the premises by S. If up to the expiration of the lease M. had 
expressed no intention of leasing to 8. for another year, but permitted him 
to remain in possession and pay rent as before, an implied contract that he 
should occupy the property another year might arise. Shipman v. Mitchell, 
174. 

2. If, however, at or before the expiration of the lease, the tenant was 
informed that he would not be allowed to occupy the premises, after the 
expiration of the lease, otherwise than as a tenant from month to month, no 
contract that he should occupy the premises for a year could be implied, for 
an implied contract arises from the presumed intention of the parties, and in 
this case the landlord expressed his intention to the tenant and the tenant is 
presumed to have assented to the proposition. Jd. 

3. Our statutes do not prescribe for what length of time demand for 
the possession of rented premises, held at will, must be made to entitle the 
landlord to an action of forcible detainer; thirty days’ notice given by M.’s 
agent was held sufficient in this case. Id. 

4, One who contracts to rent a house for a term of years, to begin ona 
future day, on which possession is to be delivered, and who is unable to 
obtain possession at the time stipulated, but who afterwards aceepts a prof- 
fer from his landlord to lease for a like term, for the same rent, to begin 
when possession was actually delivered, is estopped from claiming damages 
for the non-delivery of possession to him in the first instance. Hertzberg v. 
Beisenbach, 262. 

5. When premises are leased, with possession to be delivered at a future 
day, the lessor impliedly covenants that there shall be no impediment to the 
lessee’s obtaining possession at the time stipulated; for a breach of such 
covenant an action will lie. Jd. 

6. But the implied covenant does not extend to any period beyond the 
day when possession is to be delivered. If, after that time, a stranger tres- 
passes on the premises, and, obtaining possession, withholds it from the 
lessee, his remedy is against such stranger, and not against his landlord. 
Following King v. Reynolds, 67 Ala., 229, and Hays v. Porter, 27 Tex., 
92. Id. , 

7. Plaintiff, a landlord, procured a distress warrant and levied on the 
ungathered crop of defendant, who was his tenant, in order to satisfy @ 
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LANDLORD AND TENANT — continued. 


claim for rent and supplies. He then gave the required bond, and had the 
property sold and the money paid into court. At the next term of the court 
he prayed for a foreclosure of his lien, judgment for his debt, and that the 
proceeds of the sale be applied to his judgment. Defendant answered that 
the debt was not due, and in reconvention claimed damages for the mali- 
cious suing out of the writ. Held: 

(1) That article 3113, Revised Statutes, did not restrict the defendant to a 
suit on the bond, but he could claim damages in reconvention. 

(2) That since the contract between the landlord and his tenant specified 
no date for the payment of the rent, it was not error to charge that a gen- 
eral custom among merchants in the same community, relating to transac- 
tions of the same kind, could not be held as absolutely fixing the time of 
payment, but only as a matter of evidence to be considered by the jury. 

(3) That only when a distress warrant has been both illegally and unjustly 
sworn out can recovery be had upon the bond, and the same would probably 
be true in regard to a plea in reconvention. After a debt for rent or sup- 
plies is due, the suing out of a warrant is not illegal, and no matter how 
grossly unjust or ruinous to the tenant it may be, there is no remedy as the 
law now stands. Slay v. Milton, 421. 


LAND TITLES. See Deeps. COMMUNITY PROPERTY. GRANT. HOMESTEAD. 


INNOCENT PURCHASER. LAND CERTIFICATE. SEPARATE PROPERTY. TRES- 
pass TO TRY TITLE. 

1. Suit was brought under the act of the state legislature of August 15, 
1870 (Acts of 1870, pp. 201-204), for the confirmation of what was claimed 
to be an imperfect title to something over five leagues of land situate in 
Hidalgo county. That act provided for the confirmation of such titles to 
land within a designated portion of the state west of the Nueces river, if it 
was found that such a title ‘‘ would have matured into a perfect title under 
the laws, usages and customs of the government under which it originated, 
had its sovereignty over the same not passed to and been vested in the re- 
public of Texas, provided said tithe was originally founded in good faith.” 
Held: 

(1) That if the steps taken by the applicant to procure the land from the 
existing government prior to the revolution of 1836 had progressed to the 
termination of the ‘instructive dispatch,” which was ordered to be passed 
to the executive of the state of Tamaulipas, and the dispatch shows that 
whatever had been done was performed in accordance with the laws in 
force, it must be presumed that the grant would have been issued by the 
executive, through his act in perfecting it, had there been no change in the 
sovereignty. 

(2) If the ‘‘ instructive dispatch ” shows upon its face that the successive 
steps taken to complete the imperfect title were, as far as they had pro- 
gressed, not in accordance with the laws then in force, no presumption can 
be indulged that the grant would ever have been perfected, even if there had 
been no change in the sovereignty. State v. De Leon, 553. 

2. On November 3, 1833, an inhabitant of the town of Reynosa applied for 
land under the colonization law of Tamaulipas of December 15, 1826; the 
inspection, survey, appraisement and other proceedings required by that law 
(sec. 7, art. 765, Pasch. Dig.) occurred after the law of October 19, 1833, passed 
for the benefit of the inhabitants of Camargo, Mier, Guerraro and Laredo, 
was in force. Held, that in a suit brought under the act of August 15, 
1870, to confirm title, the rights of the plaintiff were to be determined by 
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LAND TITLES — continued. 


considering the regularity of the incipient steps to obtain title under the law 
of December 15, 1826, and not under that of October 19, 1833, which had no 
reference to applications for land by the inhabitants of Reynosa. Id, 

8. Though the law of December 15, 1826, of the state of Tamaulipas 
seems to have contemplated that the initial proceeding in securing land was 
by petition to the governor, yet since the custom often was to apply to an 
alcalde or to the ayuntamiento, the instructive dispatch following which 
and referred to the governor was acted on and deemed sufficient to obtain 
a concession, the fact that such petition was to an alcalde instead of the 
governor would not vitiate the title, or render invalid the incipient steps 
taken after the petition, and before the act of possession. Following State 
v. Sais, 47 Tex., 307, 315. 323; State v. Sais, 60 Tex., 87. Jd. 

4. The colonization law of the state of Tamaulipas of October 19, 1838, 
construed, and held: that there is nothing in that act which repeals the 
third article of the colonization law of 1826 in regard to the initial proceed- 
ings by petition to secure land, or which required that the petition should 
be addressed to the ayuntamiento. Id, 

5. Though parol evidence is not admissible to establish the fact that cer- 
tain paper evidences of title were sufficient to vest title under the laws of a 
former government, yet when such testimony is given by one familiar with 
such laws, who was himself an alcalde who, in an official capacity, admin- 
istered the law, it might be valuable as evidencing the previous contempo- 
raneous construction of such law. Id. 

6. The construction of the laws of a former government, in regard to the 
powers of its officers, adopted and acted on by the constituted authorities 
of such former government, will be respected, unless it be shown that they 
transcended their powers or acted clearly in violation of the laws then in 
force. Following Hancock v. McKinney, 7 Tex., 384. Id. 

7. After the lapse of forty years it will be presumed that an “instructive 
dispatch,” relating to the acquisition of land under the colonization laws 
of Tamaulipas, which was prepared in like manner with others which re- 
ceived the sanction of the government of that state, acting through officers 
familiar with their duties and powers, was legally prepared, and would have 
been followed by a grant of the land from the governor if presented to him 
for that purpose. Id. 

8. The laws of Tamaulipas did not require any of the papers constituting 
the instructive dispatch required by the colonization law of 1825 to be 
authenticated by two assisting witnesses. Had such requirement been made 
and disregarded, the paper could still be shown to be genuine by other testi- 
mony, under the rules regulating evidence. Id. 

9. In a suit to confirm title to land west of the Nueces river, under the 
act of August 15, 1870, an excess of three labors in the actual survey of 
a tract which was denounced for five leagues, would, after the lapse of 
forty years, constitute no ground for withholding a confirmation of title 
to the entire survey. Nor could the fact that the appraisers fixed the price 
of pasture land at $10 instead of $30 per league affect the right to a con- 
firmation of a title in other respects proper to be confirmed. In such case 
the payment of the amount due the government would be required before 
the applicant could be entitled to the benefits of a judgment confirming his 
title. Jd. 

10. The patentee of land died, leaving seven heirs. Plaintiffs brought 
suit for the land, claiming through a deed purporting to be the deed of the 
heirs. One of the heirs and the surviving husband of another were defend- 
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LAND TITLES — continued. 








ants. The court below decided that the deed was a forgery, and vested title 
in the two defendants. Held: 

(1) That as defendants showed no interest in the portion of one of the 
heirs, if plaintiffs owned that portion, the decree divesting them of their 
title to it was error. 

(2) That the testimony of a subscribing witness to a deed, given twenty-seven 
years after the execution of the instrument, that he knew the deed in evi- 
dence was not the genuine one because the genuine one bore his mark on 
his signature written by C., while the one in evidence did not bear his mark, 
and his signature on it was not in the handwriting of C., was not sufficient 
to prove forgery in the presence of strong evidence to the contrary (for 
which see opinion). Hutcheson v. Meazell, 604. 

11. A number of parties brought suit against the state under an act passed 
August 15, 1870, seeking a confirmation of title and patent to land. Plaint- 
iff relied on an instrument, which bore date in 1841, and which purported 
to be a confirmation of title to certain purchasers from the original claimant 
of the inchoate title. Held: 

(1) That it was essential to the right to bring suit under the act that the 
grant of land sought to be confirmed should have had its origin prior to 
December 19, 1836, and that the burden of proving that fact was on the 
plaintiffs. 

(2) That a recital in the paper title attached to the petition, that the act of 
sale was made by the alcalde under superior orders dated October 5, 1836, 
was not sufficient evidence that the title originated prior to Deceniber 19, 
1836. Plaintiffs should have shown that their imperfect title had such an in- 
ception prior to December 19, 1836, as entitled them to be perfected under 
the former government. 47 Tex., 307. 

(3) The mere fact that the proper authorities ordered a sale of the land 
did not connect plaintiffs with the title; their title had its inception only 
when their bid was accepted, and they then acquired an equitable title which 
would have become perfect on payment of the purchase money. Unless 
they proved such an equitable title in themselves prior to December 19, 1836, 
they could not sue under the act. Garza v. The State, 670. 


LAPSE OF TIME. See LANpD TITLES, 9. PARTITION, 1. 


1. After the lapse of forty years it will be presumed that an “instructive 
dispatch,” relating to the acquisition of land under the colonization laws of 
Tamaulipas, which was prepared in like manner with others which received 
the sanction of the government of that state, acting through officers famil- 
iar with their duties and powers, was legally prepared, and would have 
been followed by a grant of the land from the governor if presented to him 
for that purpose. State v. De Leon, 558, 


LAW AND EQUITY. See ParrtITION, 4 


LAWS. 


1. Proof by parol evidence of laws of former government. (See Evt- 
DENCE, 29.) State v. De Leon, 553. 

2. The construction of the laws of a former government, in regard to the 
powers of its officers, adopted and acted on by the constituted authorities 
of such former government, will be respected, unless it be shown that they 
transcended their powers or acted clearly in violation of the laws then in 
force. Following Hancock v. McKinney, 7 Tex., 384. Id, 


LAWS OF FORMER GOVERNMENT. See Laws, 1, 2. 
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LIBEL. 


1. Elsewhere the rule seems established that in cases of libel, where the 
defendant justifies, by alleging the truth of the libelous matter, and fails to 
prove the allegation, it may be considered a circumstance tending to show 
malice; but under our statute the absolute right to plead several matters ig 
unlimited if they are pertinent to the cause, filed at the same time and in 
the due order of pleading. There is no qualification or abridgment of this 
right in matters that are inconsistent; such a qualification would destroy 
the right. Following Fowler v. Davenport, 21 Tex., 626. Hapress Print- 
ing Co. v. Copeland, 354. , 

2. One plea cannot be used as evidence, or as an admission, for the pur- 
pose of destroying another inconsistent plea contained in the same answer; 
and where in a libel suit the defendant fails to sustain his plea of jus- 
tification, that plea will not be taken as a circumstance tending to establish 
malice on the ground that the plea was not sustained by the evidence, when 
probable cause and the non-existence of malice are asserted in the answer, 
Id. 

3. When a person becomes a candidate for a public office, conferred by 
a popular election, he should be considered as putting his character in issue, 
so far as respects his qualifications for the office. Whatever pertains to 
the qualifications of the candidate for the office sought is a legitimate sub- 
ject for discussion and comment, provided all statements and comments are 
confined to the truth, or what in good faith and upon probable cause is 
believed to be true. The press is entitled to the same privileges and subject 
to the same limitations in discussing qualifications of candidates as are 
private individuals, ‘‘ Every facility should be allowed for the quick dis- 
semination of useful facts, and the freedom of the press should not be re- 
strained further than is absolutely necessary to protect private character 
from falsehood and slander.” Belo & Co. v. Wren, 5 Tex, L. R., 158. Id. 


LIENS. See EXECUTION, 1. JUDGMENT LIEN. MECHANICS’ LIENS, SEPARATE 


PROPERTY, 3. 


LIMITATIONS. 





1. A negotiable promissory note given by a debtor does not amount to 
payment cf the debt for which it is given unless the circumstances show 
that such was the intention of the parties. Hence, a note given by agree- 
ment between merchant and merchant, not in payment of a debt, but to evi- 
dence a credit in their dealings with each other and as a convenient basis of 
future credit, will not, when it constitutes an item in a mutual current ac- 
count between the parties concerning the trade of merchandise between 
merchant and merchant, be barred by the lapse of four years from its ma- 
turity in a suit upon an account (containing that item), for the balance due 
on that account. The account would not be subject to the statutory bar of 
four years until that time had elapsed after the cessation of the dealings in 
which the parties were interested together. In a suit upon the note alone 
the four years’ statute would apply from the date of its maturity. McGuire 
v. Bidwell, 43. 

2. The statute of limitations runs from the time a cause of action accrues, 
and no matter what causes a note to become due, the maker can avail him- 
self of any failure to sue within the period of limitation. The statute of 
limitations is intended to compel the settlement of claims within a reason- 
able time after their origin and while the facts are fresh in the minds of the 
witnesses, Harrison Machine Works v. Reigor, 89. 

3. To allow a holder to treat a claim as due at a later date than the maker 
has agreed that it should mature would destroy the purpose of the statute, 
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since the evidence for the enforcement of the claim might be preserved, 
while that for its resistance might be destroyed. Id. 

4, When by the terms of a contract option is given to a creditor to bring 
suit for the entire debt upon the non-payment of an instalment, and he fails 
to bring such suit, the debtor may possibly be justified in supposing that the 
creditor has elected not to take advantage of the forfeiture, if forfeiture it 
is, and may be chargeable with knowledge that limitation will not be com- 
puted, as against the entire debt, from the date of the failure to make a part 
payment. But when the contract gives no such option to the creditor, he 
cannot postpone the maturity of the debt and waive the forfeiture, but the 
statute runs from the date of the first failure to pay an instalment. Id. 

5. The limitation of two years applies to an action to recover damages 
claimed on account of the seizure and sale of property under an attachment 
wrongfully sued out. In such a suit the cause of action could not have ac- 
crued at an earlier period than the date when the property was seized under 
the writ. Woods v. Huffman, 98. 

6. Suit was brought on a judgment, with ten years from its date, which 
the petition alleged was in full force, and on which plaintiff asked in his 
petition for judgment. Afterwards, and after the expiration of ten years 
from the date of the original judgment entry, the plaintiff amended his 
petition, alleging that the original judgment was dormant, and had lost its 
lien when suit was brought, and prayed for its enforcement. The defendant 
raised the question of ten years’ limitation by demurrer, on the ground that 
the amended petition set up a new cause of action. Held: 

(1) The cause of action was the judgment on which a recovery was 
sought. 

(2) The fact that the amendment prayed for a larger remedy did not vary 
the cause of action. 

(3) The running of the statute of limitations was stopped by the institu- 
tion of the suit. Anderson v. Boyd, 108. 

7. One claiming half a lot under deed recorded which conveyed an un- 
divided half interest, went into possession of the entire lot, recognizing B., 
his vendor, the claimant of the other half under deed recorded, as tenant 
in common, but holding adversely to all others. He afterwards purchased 
B.'s interest, continuing his possession, as before, of the entire lot. Held, 
that his possession, as against a third party claiming an adverse title to the 
half interest last purchased, was as much the possession of B. as of himself, 
and he could add the period of possession from his entry up to the date of 
the deed to him from B., on an issue of limitation, registration and pay- 
ment of taxes by B. being shown. Terrell v. Martin, 121. 

8, A defendant pleading the statute of limitations need only allege that 
the period prescribed by the statute has elapsed, and if the plaintiff relies 
on bringing the case within the operation of one of the exceptions which 
suepend the running of the statute, he must allege in reply such facts as 
will have that effect. But where a party has applied for an injunction to 
prevent the defendant from clouding his title by a sale under a deed of trust, 
and bases his application on the allegation that the deed of trust is barred 
by the statute of limitations, it is not necessary for the defendant to plead 
the statutory exception in order to admit proof thereof, nor is the plaintiff 
excused from negativing the existence of facts which would bar the run- 
ning of the statute. Such an equitable remedy as injunction must be sup- 
ported by allegations negativing any reasonable inference, arising from the 
facts stated, that the plaintiff may not be entitled to the relief sought. Gil- 
lis v. Rosenheimer, 243. 
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9. More than four years after the maturity of a promissory note, an in- 
junction was obtained to restrain a trustee from selling land conveyed to him 
by trust and to secure its payment, It was not pretended that the note had 
been paid, but it was claimed that the right to enforce collection was barred 
by limitation. *Within less than three years before the injunction was ap- 
plied for, a portion of the principal had been paid, and the maker obtained 
a written release of a portion of the land, which in terms retained and con- 
tinued the express lien on the remainder of the land. The debt was for 
money loaned, and the maker of the note asked for and obtained, verbally, 
indulgence in extension of time for payment, only a short time before seek- 
ing in this suit to enjoin its collection. Held: 

(1) It is well settled that there is no essential difference between a mort- 
gage with power of sale in default of payment of a debt which it is given 
to secure, and an ordinary mortgage, in reference to the right to foreclose, 
either through a judgment or decree of court, after the period of limitation 
has elapsed, if that be pleaded as a defense. The lien given by either can- 
not be enforced through a judgment or decree, after the debt it is given to 
secure is barred. 

(2) The statutes of limitation, in actions for debt, affect the remedy only. 
Citing Wood v. Welder, 42 Tex., 409; Grigsby v. Peak, 57 Tex., 147. 

(3) It is but reasonable to infer, since the legislature has declared what 
shall be the effect of the statutory bar in ‘‘ actions or suits” relating to the 
title to real property, and has made no provision declaratory of a similar 
effect in other causes of ‘‘ actions or suits’ mentioned in the statute, that it 
was not the legislative purpose to give the same effect to the bar in the latter 
classes of cases. 

(4) Under the statutes of limitation now in force, the same rule which ap- 
plies in cases where the failure to bring suit within the prescribed time is 
the sole defense will not apply in cases in which that, coupled with adverse 
possession of the thing in controversy, whether realty or personalty, is made 
the ground on which the defense is based. In the one case, the statute 
denies to the holder of the claim the aid of the courts for its enforcement, 
but does not declare the claim satisfied; in the other, the facts which create 
the statutory bar destroy the right of the former owner, and vest title in 
the possessor. 

(5) The statute of limitations which applies to a money demand operates 
upon the remedy when its enforcement is sought by ‘suits or actions in 
courts.” It does not deprive the creditor of a remedy when he had provided 
by contract to enforce, through a trust deed, the payment of his claim with- 
out the assistance of the courts. Citing Jordan v. Peak, 38 Tex., 429; Stew- 
art v. Mackey, 16 Tex., 57; and Chipman v. McKinney, 41 Tex., 78, cited 
with approval. 

(6) On the right of a creditor who, by contract, has stipulated for the sale 
of property conveyed in trust to secure his debt without the intervention of 
the courts, the rules of equity regarding laches and stale demands apply, 
and not the present statutes of limitation. 

(7) The plaintiff, whilé admitting the justness of an unpaid debt secured 
by his trust deed, could not have relief by injunction to restrain the sdle of 
the trust property for its payment, without violence to the rule that he who 
seeks equity must do equity. 

(8) The judgment of the lower court perpetuating the injunction, which 
restrained the sale by the trustee of the trust property to satisfy the debt, 
was error requiring a reversal of the case. Goldfrank v. Young, 432. 

10. Sprague v. Ireland, 36 Tex., 655; Blackwell v. Barnett, 52 Tex., 331; 
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Lord v. Morris, 18 Cal., 482; Low v. Allen, 26 Cal., 143; Grant v. Burr, 54 
Cal., 298, reviewed. Stringham v. Brown, 7 Iowa, 33; Walter v. McCockey, 
88 Md., 75; Tooke v. Newman, 75 Ill., 215; Hemphill v. Watson, 60 Tex., 682, 
and Elder v. Bank, 12 Kansas, 238, cited and approved. Blackwell v. Bar- 
nett, 52 Tex., 331, on the question of limitation here involved, overruled. 
Id. 

11. Ordinarily, laches will not be imputed to one who, having a cause of 
action, fails to sue while the statutes of limitation are suspended. Merrill 
v. Roberts, 441. 

12, Community property, occupied as a homestead at the time of the hus- 
band’s death, was afterwards sold by the wife during the minority of their 
only child; administration was taken out on the estate, and more than ten 
years after, suit was brought by the child against the purchaser from her 
mother. Held, that the only cases in which it has been decided that the 
statute of limitations ran against a minor cestui que trust, in favor of a 
stranger, have been those in which the legal title to the property was vested 
in the trustee. Williams v. Otey, 8 Humph., 569; Smilie v. Biffle, 2 Barr, 52. 
On the death of the husband the legal title to the homestead vested in the 
wife and child, and the administrator had no right or control over it as part 
of the assets held by him for purposes of administration. Sossaman v. Pow- 
ell, 21 Tex., 664; O’Docherty v. McGioin, 25 Tex., 72. Hanks v. Crosby, 483. 

13. Undiscovered fraud will prevent the running of the statute of limita- 
tions, provided the failure to sooner discover it was not caused by the 
want of proper diligence of the party who asserts the existence of the fraud, 
Citing Munson v. Hallowell, 26 Tex., 475; Anding v. Perkins, 29 Tex., 348; 
Bremond v. McLean, 45 Tex., 10; Kuhlman v. Baker, 50 Tex., 630; Alston 
v. Richardson, 51 Tex., 6. Calhoun v. Burton, 510. 

14. Creditors of an estate, who presented their claims for allowance in due 
time, filed their bill to set aside for fraud a conveyance of land made by 
the intestate, of real estate, six days before his death, on a consideration, 
as expressed in the deed, which was inadequate, and which land was by 
the vendee conveyed to the heirs of the decedent, two days after the dece- 
dent died, by deed in which no valuable consideration was expressed. The 
suit attacking the conveyance for fraud was filed more than five years after 
letters of administration issued. It was alleged that the two conveyances 
were really one transaction, the purpose of which was to vest title in the 
heirs, and defraud creditors. The property conveyed constituted the bulk 
of the estate, but the inventory described enough other property appar- 
ently to discharge the claims of creditors against the estate. The estate 
proved insolvent. In view of the foregoing and other facts stated in the 
opinion, held: 

(1) The creditors, knowing that the heirs had taken possession of and 
occupied the land under their deed, and being chargeable with notice of the 
contents of both deeds through their registration, were chargeable with 
laches in not sooner attacking the conveyances. 

(2) The fact that there remained apparently enough other property to sat- 
isfy plaintiffs’ claims, the amount realized on which was so small as to leave 
the estate insolvent, did not stop the running of the statute of limitations in 
favor of the heirs holding under deeds duly recorded, or excuse plaintiffs for 
not sooner seeking an enforcement of their equities. 

(3) It was the duty of the plaintiffs to investigate for themselves whether 
the assets being administered were sufficient to satisfy their claims, and if 
necessary, to examine the titles thereto. If, on such examination, the in- 
solvency of the estate had been discovered, it would have been the duty of 
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LIMITATIONS — continued. 
creditors, believing that a fraudulent conveyance had been made by the de- 
ceased, to their prejudice, to act with promptness to subject the property to 
their claims. 

(4, The fact, known toa creditor, that a debtor had, only a few days before 
his death, made a voluntary conveyance, or one upon grossly inade uate con- 
sideration, of the bulk of his property, should have put creditors on inquiry 
on the sufficiency of the remaining property to satisfy their claims. 

(5) The discovery of the insolvency of the estate, five years after adminis- 
tration began, could not excuse the plaintiffs for not sooner suing. Jd. 

15. See the opinion in this case for facts under which it was error not to 
give in charge the three years’ statute of limitations. Jd. 

16. An amendment which differs from the original petition only in stating 
more fully the result of injuries caused by defendant, does not set up such 
a new cause of action as would let the statute of limitations run between the 
filing of the two petitions. J. & G. N. R'y Co. v. Irvine, 529. 

17. Property attached during the pendency of a suit was replevied by the 
owner. Judgment was rendered against the owner, but the replevy bond 
had been lost between the date of the judgment and the time when it should 
have been indorsed “forfeited,” the property not having been delivered 
according to the stipulation of the bond. More than four years later suit 
was brought to substitute the bond and obtain a judgment of forfeiture upon 
it. Held: 

(1) That the substituted bond would occupy the position of the one lost, 
which, never having been forfeited in the manner prescribed by statute, was 
not a judgment against the sureties who signed it. 

(2) That, had the bond been indorsed according to the statute, it would 
have required ten years to bar an action upon it; but being a mere moneyed 
demand against the obligors, under the then existing statute, four years 
barred a recovery on it. Poland v. Henry, 542. 

18. It is settled that tax titles, when in every respect complete, may con- 
stitute perfect assurances of title; they may constitute the basis of good title 
under the statute of limitations independent of any judicial determination 
as to their validity; and under certain circumstances they are to be deemed 
colorable titles, Though invalid, a tax title is not necessarily without meri- 
torious consideration, if the owner had reasonable grounds for believing 
that his title was good. House v. Stone, 677. 

19. Heirs of an intestate have as much right to hold lands of the estate 
against the administrators of the estate as against any other person assert- 
ing title in opposition to their vendor, and the administrators are as much 
bound to sue them within the statutory time as any other possessor holding 

: under a title adverse to the estate. Duke v. Reed, 705. 

20. Two heirs of an estate brought suit against another heir, who had been 
in possession of lands of the estate for five years, claiming under an adverse 
title. The administrators, as intervenors, attempted to avoid the bar of five 
years’ limitation by alleging that within the five years they intervened in an- 
other suit against defendant, in which it was sought to subject the property 
to the debt of a particular creditor; in that suit they set up the same cause 
of action against defendant as in the present, and the former suit was still 
pending. Held, that their intervention in the former suit did not protect 
them against the statute of limitation pleaded in the latter. Jd, 


LIMITED WARRANTY. See ParrtITION, 2, 3. 


LIS PENDENS. See INNocenT PURCHASER, 2, 4, 5. PRACTICE IN DISTRICT 
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LOST INSTRUMENTS. See RePLEvy Bonp, 1. 
LOST PAPERS. See Apprat, 5. 

LOVE AND AFFECTION. See DeEsps, 2. 
MAIL AGENTS. See NEGLIGENCE, 21, 22. 


MALICE. See LIBEL, 1, 2. MALicious PROSECUTION, 7, 12, 13, 15. 


1, It is erroneous in instructing the jury to limit the definition of malice 
to ‘‘personal spite or ill-will of one person towards another.” Stansell v. 
Cleveland, 660. 


MALICIOUS PROSECUTION. See LANDLORD AND TENANT, 7. 


1. The institution of a civil action by one in his own right for the purpose 
of enforcing a claim, whether that claim be real or unfounded, affords no 
cause of action against the party suing, unless by the abuse of process the 
person or property of the defendant be seized or in some manner injuriously 
affected. Following Smith v. Adams, 27 Tex., 31, and Haldeman v, Cham- 
bers, 19 Tex., 53. Johnson v. King, 226. 

2. To create a cause of action, there must not only be a loss to the 
plaintiff, but a loss resulting from the violation of some legal right. Id. 

8. This case distinguished from Usher v. Skidmore, 28 Tex., 622; Closson 
v. Staples, 42 Vt., 209; Whipple v. Fuller, 11 Conn., 582. Jd. 

4, The decisions on the question discussed in this case in Woods v. Fin- 
nell, 13 Bush, 632; Marbourg v. Smith, 11 Kan., 554, and McCardle v, 
McGinley, 86 Ind., 538, disapproved. Id. 

5. The mere fact that an affidavit for an attachment was made, and 
that an attachment issued, which was never served, can no more tend 
to create a cause of action against the plaintiff in such proceeding than 
if the averments contained in the affidavit had been embraced in a petition 
which was sworn to. The attachment not having been executed, the fact 
that it was applied for and issued creates no cause of action for injury either 
to person or property. Id. 

6. The sending of telegrams to the defendant in the former action, in- 
quiring whether defendant had sold out his business, and the sending of 
other telegrams to a commercial agency to prevent the injury to his credit 
which he feared the suing out of the writ of attachment would cause, were 
not so related to the filing of the suit and issuance of the attachment as to 
make the cost recoverable in thisaction, Id. 

7. To sustain an action for malicious prosecution the plaintiff must estab- 
lish the existence of malice, and the want of probable cause. Circumstances 
attending the prosecution may be of such a character as to satisfy the mind 
that the party was actuated by wrongful motives in conducting the prosecu, 
tion. This wrong motive, coupled with a wrongful act wilfully done to the 
injury of another, constitutes legal malice, and its existence may be estab- 
lished by circumstantial evidence. Ramsey v. Arrott, 320. 

8. Probable cause is ‘ the existence of such facts and circumstances as 
would excite belief in a reasonable mind, acting on the facts within the 
knowledge of the prosecutor, that the person charged was guilty of the 
crime for which he was prosecuted.” Following 24 How., 545. Id, 

9. In deciding upon the existence of probable cause, the prosecutor's 
belief in the guilt or innocence of the party cannot be considered, nor does 
the existence of such facts as might influence his judgment have any weight, 
but the test is the effect they might have upon the judgment of others, 
When the facts are not contested and the evidence not contradictory, the 
question of probable cause is a matter of law to be decided by the court; 










































SS ae 








ae ES 


tne s 


mas i 





782 INDEX. 





MALICIOUS PROSECUTION — continued. 
otherwise it is a mixed question of law and fact to be decided by the jury, 
Id. 

10. Evidence that an attorney, upon a full and fair presentation of the 
facts, advised the prosecution, is entitled to be considered in the deter- 
mination of the issue of malice, but such evidence does not establish 
the existence of probable cause; such evidence is admissible as tending to 
establish good faith, and to repel any inference of malice deducible from 
circumstances showing a want of probable cause. A resort to professional 
advice, under certain circumstances, might be sufficient to establish good 
faith and repel any inference of malice, but it does not necessarily constitute 
a conclusive presumption against the existence of malice. (See cases cited 
in opinion.) Id. 

11. See facts in the opinion held sufficient to establish probable cause for 
a prosecution. Id. 

12. To sustain a suit for malicious prosecution plaintiff must prove malice 
and want of probable cause. To sustain an averment of malice in a suit for 
malicious prosecution, the plaintiff must show that the charge against him 
was wilfully false. Malice may be proved from direct evidence, or it may 
be inferred from circumstances. Stansell v. Cleveland, 660. 

13. Malice may be inferred by the jury from the want of probable cause, 
It is no inference of law, but can be repelled by facts and circumstances in- 
dicating a fair and legitimate purpose, and an honest pursuit of a claim 
believed to be just. Id. 

14. Probable cause may consist of such facts as lead to the inference that 
the party was actuated by a reasonable conviction of the justice of his suit, 
and it must appear that he became acquainted with those facts before 
bringing the suit. (See opinion for facts held likely to constitute probable 
cause.) Id, 

15. The mere fact that a creditor examined the records and was satisfied 
with the condition of a firm, and a short time afterwards attached its prop- 
erty, there being only one mortgage on the firm property when the records 
were examined, but several when the attachment was issued, does not prove 
malice. Id, 


MARRIED WOMEN. See ACKNOWLEDGMENT. COMMUNITY PROPERTY. Hvs- 
BAND AND WIFE. SEPARATE PROPERTY. 


MATERIAL-MAN’S LIEN. See Mecuanics’ LIENs. 
MEASURE OF DAMAGES. See DAMAGES, 2, 3. SALE, 2. 


MECHANICS’ LIENS. 

1. The lien given by statute to one who furnishes materials for building is 
not lost by a failure to serve a bill of particulars on the party owing the 
debt, who leaves the state, and is absent therefrom, before the expira- 
tion of the time within which the bill of particulars must be recorded in 
order to fix the lien, and before the debt falls due. Read v. Gillespie, 42. 

2. When judgment is rendered against one, cited by publication, in a 
suit by a building-material-man to enforce his lien, the fee allowed the 
attorney appointed to defend the absent defendant may be taxed in the bill 
of. costs, and satisfied out of the proceeds of the sale of the property on 
which the lien is enforced. Id. 


MENTAL SUFFERING. See Damaaess, 6, 21, 22, 25. 
MEXICAN GRANT. See LAnp TITLEs, 1-9. 
MISJOINDER. See Practice 1n District Court, 6. 
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MISTAKE. See Costs, 2. WILLS, 7. 


1. A widow gave a deed of trust on the premises she was occupying to se- 
cure a debt due from her brother and son-in-law. The lot was sold for the 
debt, and in a suit against her to try title, the widow answered that she was 
induced to make the deed by the fraudulent representations of the agent, 
an attorney, of the creditors; that he assured her that the deed was a mere 
matter of form; that she incurred no risk, since the lot was protected as her 
homestead, and that the creditors could not, if they would, sell it for the 
debt. She further alleged that she was only induced to sign it on being sat- 
isfied that she incurred no liability, and that it was a mere form. Held: 

(1) That the allegations were sufficient to sustain a prayer by the widow 
for relief against her mistake as to the law when she signed the deed. 

(2) That the representations and circumstances under which they were 
made, in connection with the difficulty of the point of law involved, enti- 
tled her to protection as if the mistake had been one of fact. 

(3) The contract was fraudulently obtained, if the representations were 
fraudulently made and intended to deceive. If not fraudulently conceived 
and intended, they were none the less misleading, and induced a fatal mis- 
take on the part of the one relying on their correctness. In either case, the 
contract was not binding in equity. 2 

(4) If there be, at the time a contract is entered into, a mistake of the law 
applicable thereto, which entirely modifies it, to enforce such an agreement 
is to create a new contract which was never assented to understandingly, 
and to impose duties and liabilities which the party never contemplated 
assuming. 

(5) If there be a promise, or an actual performance of a contract, upon 
the supposed liability, that liability becomes the basis of the contract, and 
its non-existence being an utter failure of consideration, an executed or 
executory contract, founded thereon, would be wholly void. Moreland v. 
Atchison, 19 Tex., 303. 

(6) The misrepresentation of a matter of law does not constitute fraud at 
law, since all are presumed to know the law; but if a party dealing with 
another misleads him and takes advantage of his ignorance of his legal 
rights, equity may exercise its jurisdiction to prevent imposition. Kerr on 
Fraud & M., 90. Ramey v. Allison, 697. 


MISTAKE OF LAW. See IMPROVEMENTS, 5, 6. MISTAKE, 1. 


MORTGAGES. See PARTIES, 6. WILLS, 8. 











1. It is well settled that there is no essential difference between a mort- 
gage with power of sale in default of payment of a debt which it is given to 
secure, and an ordinary mortgage, in reference to the right to foreclose, 
either through a judgment or decree of court, after the period of limitation 
has elapsed, if that be pleaded as a defense. The lien given by either can- 
not be enforced through a judgment or decree, after the debt it is given to 
secure is barred. Goldfrank v. Young, 4382. 

2. A debtor executed to his creditor a deed of trust on a stock of goods, 
which was duly recorded. The deed of trust authorized the trustee to sell 
the property at public sale, in default of payment of the debt at maturity, 
and provided that the debtor should remain in possession and sell from the 
stock in the regular course of his retail business; but in doing so he was to 
act as the agent of his creditor, and was to account to him for the proceeds 
until the debt was paid. An execution was afterwards levied on the goods, 
Held: 

(1) That it is settled law that a mortgagee out of possession cannot assert 
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MORTGAGES — continued. 


claim to property levied on by attachment or execution in the manner pre- 
scribed by statute. Following Wright v. Henderson, 12 Tex., 43. 

(2) That if a defendant has no interest in the property subject to execu- 
tion, it may be levied on and sold, notwithstanding a third party may hold 
a lien with which it may be incumbered in the hands of a purchaser at the 
sheriff's sale. 

(3) That a claimant, by his affidavit and bond, asserts an absolute title to 
the property, and is estopped from attempting to hold it under a mere lien, 

(4) That in this case the creditor proved no more than a lien by virtue of 
a deed of trust which showed on its face that he had neither title nor pos- 
session. The creditor could not have taken possession of the goods under 
any circumstances; even on a failure to pay the debt secured, he had no 
right to the possession. 

(5) That it was unnecessary to pass upon the validity of the deed of trust, 
or to determine whether a lien was created by it upon the particular prop- 
erty claimed, for, admitting the lien, it sustained no claim to the property. 
Garrity v. Thompson, 597. 

3. The assignee of a debt, secured by mortgage on land which the assignee 
is in possession of, and holds the claim as a lien upon, cannot be disturbed 
by one claiming under the mortgagor, until the mortgage debt is satisfied. 
Loving v. Milliken, 59 Tex., 423; Hannay v. Thompson, 14 Tex., 142. Duke 
v. Reed, 705. 

4. Formerly a mortgage on a homestead attached to it immediately on the 
death of the owner, leaving no member of his family surviving in whom 
the homestead right could vest, though such is not the rule under our pres- 
ent constitution. Lee v. Kingsbury, 13 Tex., 68; Stewart v. Mackey, 16 
Tex., 56; Inge v. Cain, decided at the present term. Jd, 


MUNICIPAL CORPORATIONS. See STREETS. 


1. One who has been duly appointed and who qualifies as treasurer of a 
city, incorporated under the provisions of the general laws of the state, be- 
comes as such the sole receiving and disbursing officer of the city, and the 
fidelity of his conduct in the performance of official duty is secured by bond, 
Beard v. City of Decatur, 7. 

2. The municipal authorities of such a city cannot, having a treasurer 
thus appointed and qualified, place its money in the hands of its mayor, or 
of any one else, to be by him disbursed, and thereby defeat the rights of the 
treasurer to commissions on money which should have been delivered to 
such treasurer and by him have been disbursed. When moneys of the city 
are disbursed by any other agency than by such treasurer, a right of action 
exists in favor of the treasurer for the amount of commissions he would 
have received had he disbursed it. Jd, 

3. Though the city council of a city incorporated under general law has 
power to impose on any of its officers duties other than those prescribed 
by the general law (R. S8., art. 367), it has no power to confer on one officer 
the powers, duties and rights appertaining to another officer under the law. 
The People v. Oulton, 28 Cal., 44; The People v. Smyth, 28 Cal., 21; Mayor, 
etc., v. Woodward, 12 Heisk., 499; Dolan v. Mayor, etc., 68 N. Y.; and The 
Auditors v. Benoit, 20 Mich., 191, cited and approved. The Auditors v. 
Benoit, 20 Mich., 191; and McVeany v. The Mayor, 80 N. Y., 192, reviewed. 
Id. 

4. If a municipal corporation creates or fails to remove a nuisance, and 
such nuisance arises from acts done exclusively in the interest of the pub- 
lic, such as the improvement of the sanitary condition of the city, the cor- 
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MUNICIPAL CORPORATIONS — continued. 


poration is liable only for a careless or negligent execution of the duty. But 
if the injury arises from acts done for the private advantage or emolument 
of the corporation, it is liable, irrespective of the question of negligence. 
City of Fort Worth v. Crawford, 202. 

5. The right of a city council, acting under legislative authority, to enact 
and enforce an ordinance providing for the removal from the city limits of 
persons afflicted with contagious diseases, is not to be questioned. If the 
continuance of such persons in the city is incompatible with the safety of 
the inhabitants, the city authorities can remove them, but in doing so, the 
city, and those to whom she intrusts this duty, are bound to make every 
reasonable provision for the safety of the diseased persons. Aaron v. Broiles, 
316. re 

6. The statutes provide that actual damages for injuries causing death may 
be recovered when death was caused by the wrongful act, negligence, un- 
skilfulness or default of another, and that when it is caused by the wilful 
act or omission or gross negligence of the defendant, exemplary damages 
also can be recovered. If city authorities cause the removal of a person 
afflicted with a contagious disease, and in doing so fail to exercise the care 
and precaution the circumstances demand, and death results, they are re- 
sponsible, even though acting under a city ordinance, Jd. 

7. There is nothing judicial in the act of removing diseased persons from 
the city limits, and the question is, whether there was a wrong dene in the 
manner of effecting the removal. Jd. 

8. Where the evidence tended to show that inferior tents and peor accom- 
modations were provided by the board of health for small-pox patients, re- 
moved from the city limits, and there was no evidence to show that they 
constituted the city pest-house, it was error tocharge the jury that it was 
the duty of the city to provide pest-houses and all comforts for patients so 
removed, and that the members of the board of health and those who re- 
moved the persons were not liable for injuries suffered by patients after they 
had been placed in the tents. Jd. 


See INTEREST, 3-5. 


See COLLATERAL SECURITY, 1. 
EXPERTS, 1. MUNICIPAL CORPORATIONS, 5-8. 

1. It is not negligence per se in a railway company to allow grass and 
weeds to grow and accumulate upon its right of way, in the absence ofa 
statute forbidding it. Nor is the fact that sparks are permitted to escape 
from a moving engine negligence per se. In the operation of trains, etc., 
such companies are required to exercise that degree of prudence which, 
under like circumstances, a reasonably cautious person would exercise. 7. 
& P. R’'y Co. v. Medaris, 92. 

2. The confidence induced by undertaking even a gratuitous service for 
another is a sufficient legal consideration to create a duty in its perform- 
ance; hence, a railway company is liable in damages for negligence which 
results to the injury of a passenger who is lawfully in its car, whether he 
is charged and pays his fare or not. Prince v. J. & G. N. R’y Co., 144. 

3. If, by the rules of the railway company, passengers are expressly for- 
bidden to ride on a particular train, the presumption exists that any one 
claiming to be a passenger upon such a train is an intruder. Such pre- 
sumption does not exist when it is shown that, notwithstanding the pro- 
hibition, passengers are habitually transported on such train, with the 
knowledge of the company and without objection on its part. Id. 

4, A railway company is liable in damages to one who is injured by the 
VoL. LXIV —50 
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NEGLIGENCE — continued. 
negligence of its agents while traveling on a hand-car of the company on 
which he had been invited to ride by the proper agent of the company free 
of charge; it being shown that such a car was sometimes used by the com- 
pany for the transportation of passengers, and that no rule of the company 
was violated thereby. Id. 

5. Where a railway line is not fenced, the law presumes negligence on 
the part of the company if stock are injured by the passage of a train; if the 
right of way is fenced, the burden of proving the want of due care rests upon 
the plaintiff seeking damages for such injury. J. & G. N. R. Co. v. Cocke, 
151. 

6. The liability of the company for damages to stock at a public cross- 
ing, or any point which public convenience prevents from being fenced, 
is the same as if the road were fenced at that point. If stock are law- 
fully running at large within an incorporated town and are run over ata 
public crossing, the company is liable if its agents fail to exercise ordinary 
care. But if there is a city ordinance in force at the time and place where 
the injury occurs, by which the running of animals at large is made unlaw- 
ful. the company will not be responsible for injury done to animals trespass- 
ing upon its track, unless the conduct of its employees amounts to gross 
negligence. It is presumed that owners of cattle will obey the ordinance, 
and as there is no probable danger, it is enough that the employees of the 
company use such care, after the danger is discovered, as a prudent man 
wou'!d use under similar circumstances. Thus a plaintiff nay recover, even 
if his own negligence exposed him to the risk, if the defendant, after becom- 
ing aware of the danger, failed to exercise reasonable care, Id. 

7. Gross negligence is an entire failure to exercise care, or the exercise of 
so slight a degree of care as to justify the belief that there was an indif- 
ference tothe interest and welfare of others. Id. 

8. The corporation of San Antonio embraces an area of thirty-six square 
miles, a smal! portion only of which is covered with buildings or laid out 
in streets. In a suit against a railway company for damages, resulting from 
the killing of a domestic animal within such corporate limits by its train, 
held, that the burden of proof was on the railway company to show that 
the place at which the animal entered upon its track was one which the 
company was not permitted under the law to fence. Jd. 

9. The diligence which one should use is in each case proportioned to the 
duty; where no duty exists, only a slight degree of care is required. Id. 

10. If cattle enter unlawfully on a railway track which is fenced up 
by the company, or at a place where by law such cattle are prohibited 
from running at large, the company will not be liable in damages for their 
injury by a moving train, if its employees use such care, after the danger 
becomes known, as a prudent man would under the same circumstances use 
to avoid the injury. H. & T. C. R’y Co. v. Smith, 52 Tex., 178; H. & T. C. 
R’y Co. v, Sympkins, 54 Tex., 618; H. & T, C, R’y Co. v. Richards, 59 Tex., 
377, followed. Id. 

11. If a municipal corporation creates or fails to remove a nuisance, and 
such nuisance arises from acts done exclusively in the interest of the public, 
such as the improvement of the sanitary condition of the city, the corpora- 
tion is liable only for a careless or negligent execution of the duty. But if 
the injury arises from acts done for the private advantage or emolument of 
the corporation, it is liable, irrespective of the question of negligence, City 
of Fort Worth v. Crawford, 202. 

12. A railroad company must provide and maintain safe approaches to its 
stations and safe platforms, and is liable for injuries arising from its negli- 
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gence in this respect, not only to passengers, but also to those who are on 
the premises for the purpose of welcoming or bidding farewell to passengers, 
Hamiiton v. Texas Pac. R’y Co., 251. 

13. Whether or not the first sentence of art. 4245 of the Revised Statutes, 
standing alone, would be unconstitutional, it is unnecessary to decide. 
Zeigler v. R. R. Co., 58 Ala., 594, decided that a similar statute was; but 
the eutire article must be taken together, and when thus construed it 
makes railroad companies liable for damage to live stock unless their roads 
are fenced; in that case they are liable only in the event of a failure to exer- 
cise ordinary care. Thus they are furnished by the statute with the means 
of protecting themselves against any greater liability than they are subject 
to at common law. The legislature certainly had the right to declare what 
should be a prima facie case against these corporations, aud what reasonable 
facts would constitute a sufficient defense by which it could be rebutted. 
Texas Cent. R'y Co. v. Childress, 346. 

14. The object of the statute was to compel railroad companies to fence 
their lines for the purpose of preventing damage to live stock, and for the 
still nore important purpose of protecting the lives and limbs of passen- 
gers upon their trains, It was an exercise of the police power, and as 
such has been universally supported. (See cases cited in opinion.) It may 
be exercised by a positive command to inclose with fences, enforced by a 
direct penalty, or by rendering the companies liable for damages resulting 
from a failure to perform this duty. Our legislature selected the latter 
means, and made payment of damages to the owner of the animals killed, 
the penalty by which the fencing of railroads should be brought about, 
Id. 

15. To allow a company to refuse to fence their track and escape the 
penalty, upon grounds not provided in the statute, would be to render the 
statute nugatory and to defeat the object of the law. Id. 

16. A court cannot take judicial knowledge without evidence that a rail- 
way was not fenced at a certain point; the burden of proving that it was 
fenced is on the railroad company in order to establish its defense. The 
statute clearly intended to provide, first, what should make out a case for 
recovery on the part of the plaintiff, and then what should constitute the 
only defense the defendant could set up to defeat it. It was not the busi- 
ness of the plaintiff to anticipate this defense or combat it in advance. 
Id. 

17. The clear meaning of the statute, as derived from its language, is 
that if the owner of the stock proves that it has been injured by the cars 
of the company, he shall recover damages, unless the railroad company 
proves that its road was fenced, in which event he shall not recover unless 
the injury resulted from the want of ordinary care on the part of the rail- 
road company. Id. 

18. A person accepting employment as a section hand assumes the risks 
ordinarily incident to such employment, and the railway company is not 
liable to him for injuries resulting from such assumed risks; but it is liable 
for injuries occasioned by superadded risk, resulting from the negligence 
of the company or its immediate representative, provided the injured party 
does not contribute to the injury by a failure to exercise such reasonable 
care as the occasion demands. (Following Wall v. T. & P. R’y Co., 4 Tex. 
L. Rev., 33; T. & P. R’y Co. v. Burns, 4 Tex. L. Rev., 54.) A section hand 
also assumes that he has the capacity to understand the nature and extent 
of the service, and the requisite ability to perform it. Following Watson 
v. H. & T. C. R’y Co., 58 Tex., 489. J. & G. N. Ry Co. v. Hester, 401. 
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NEGLIGENCE — continued. 


19. See opinion for facts held not to constitute negligence on the part of 
the railway authorities. Jd. 

20. A company or its agents cannot be charged with negligence for send- 
ing a section gang out to work on its road on afoggy day. Though the state 
of the weather might add to the ordinary risk, still the service contracted 
to be performed was of such nature and importance as to embrace within its 
scope dark and cloudy as well as clear weather. If the injured party de- 
sired exemption from danger incident to changes in the weather, he should 
have contracted for it on entering the service. Following Watson v. H. & 
T. C. R’y Co., 58 Tex., 434. Id. 

21. The widow of a mail agent brought a suit for damages for the death 
of her husband, caused by his head coming in contact with a box car negli- 
gently left too near the main line on a switch. The testimony showed 
that the box car was about four hundred yards from a station; that it 
was customary for mail agents to put their heads out of their cars when 
approaching stations; that the whistle was sounded as usual for the 
station, but some stock being near the track it was sounded a second 
time, and the train ‘‘slowed up” to avoid running into them; that the 
agent probably could not have seen anything on the outside without open- 
ing the door. Held, that with these facts before it, the court did not err in 
charging that if the jury believed that it was necessary for the agent, in 
the discharge of his duty, to project his head from the car at the station, 
but that he put his head out before it was actually necessary, on account of 
the distance of the train from the passenger platform, this would not pre- 
vent the plaintiff from recovering if otherwise entitled—if they believed 
that the acts of defendant’s servants in charge of the train were such as 
would reasonably induce the agent, situated as he was, to believe that he 
was at the usual place for projecting his head in performance of his duty. 
H. & T. C. R’y Co. v. Hampton, 427. 

22. Whatever may be the precise status of a mail clerk upon a railroad 
train, it may be fairly concluded that he is entitled to recover from the 
company for injuries resulting from the negligence of its employees. Au- 
thorities reviewed. Id. 

23. In a suit against a railway company for damages resulting from per- 
sonal injury to a passenger, the court charged the jury: ‘‘It is the duty of 
the defendant to exercise proper care to transport its passengers safely, and 
the want of such care is deemed in law negligence, for which the defendant 
is liable.” Held, error, because susceptible of the construction that the 
failure to exercise a degree of care which will actually result in the safe 
carriage of passengers is negligence, for which the carrier would be liable. 
I. & G. N. R’y Co. v. Underwood, 463. 

24. A passenger on a railway train, after alighting from the car which 
conveyed him to his point of destination, went forward to the baggage car 
after he had reached the platform, and, while engaged in assisting the em- 
ployees of the road in getting out his baggage, was fatally injured by the 
moving of the train. Ina suit for damages brought by the widow, for her- 
self and her infant son, held: 

(1) Whether the deceased had a receipt, bill of lading, or check for his 
goods, which rendered it unnecessary for him to go to the baggage car after 
he had been safely delivered at his destination, and whether it was proper, 
under all the circumstances of the case, for him to enter the car containing 
his effects, and see in person to their being unloaded, it was the province of 
the jury to determine. 

(2) What he should have done was what a prudent man would have done 
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NEGLIGENCE — continued. 


in the same situation; and what was done, and what should have been 
done, were both questions for the jury. Citing T. & P. R’y Co. v. Murphy, 
46 Tex., 355. 1.& G. N. Ry Co. v. Ormond, 4835. 

25. When one is injured by an act of negligence, that act proximately 
contributes to the injury, when without it the injury would not have 
been inflicted. Jd, 

25. See statement of case for a charge of the court which omits the use of 
technical language in defining the circumstances under which the negli- 
gence of the deceased would have prevented a recovery if it was the proxi- 
mate cause of the injury inflicted. Jd. 

27. When one by accident or misadventure falls upon a railway track, 
without fault on his part, and is then, through the negligence of the com- 
pany’s agents who manage the train, injured, the negligence of the com- 
pany is not excused. Id. 

28. The keeper of a railroad section house, whose usual earnings had been 
from fifty-five to one hundred dollars a month, was killed by the negligent 
conduct of the servants of a railway company in running one of its trains, 
In an action by the widow and child, for damages resulting, held: 

(1) That no standard by which to estimate damages for negligently kill- 
ing a man can be fixed by reference to what he was earning when he died, 
The additional experience and skill which he might acquire in some of the 
years of life of which he was deprived would increase his wages and create 
an element of uncertainty in fixing any arithmetical standard. 

2) In the absence of any staudard, since the size of the verdict did not 
show any evidence of passion or prejudice, the verdict for $12,000 could 
not be pronounced clearly excessive. Id. 

29. Ina suit against a railway company for damages, it was no error to 
charge that, ‘‘if defendant accepted plaintiff's fare and allowed him to 
ride upon a freight train, he was a passenger within the meaning of the 
law, and defendant was bound by the same degree of care as though it was 
a passenger train.” Following Ohio & Miss, R’y Co. v, Dickerson, 59 Ind., 
317, and other cases. I. & G. N. Ry Co. v. Irvine, 529. 

30. In a suit against a railway company for damages for personal injuries 
inflicted on a deceased husband, who, it was alleged, was a passenger on 
defendant's train when his injuries were received through its alleged negli- 
gence, there was conflicting testimony as to whether the deceased was a 
passenger or not. Held: 

(1) That, from the character of the case,—the injury complained of having 
been caused by the negligence of a servant of the company,—it was the 
duty of the court to give in charge to the jury the law by which, under the 
evidence, it could be determined what relation the deceased bore to the com- 
pany when his injuries were received,— whether he was passenger or 
servant. 

(2) It was error to charge that the fact that the conductor of the train 
received and treated the deceased as a passenger made him such. T. & P. 
R’y Co, v. Scott, 549. 

31. A railway company is bound to furnish suitable machinery for the 
work intended to be performed by it. If it be defective, and, while being 
used for the purposes for which it was designed, an injury results to an 
employee which was caused by the defect, the company is liable, unless 
the employee knew or might have known of the defect. In such a case 
the company could not escape liability by proof that the negligence of 
another employee engaged in the same common service contributed to the 
injury. Jd, 
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82. But if the injury results to the employee from the negligence of a 
co-employee engaged in the same department of the common service, who 
used machinery for purposes and in a manner not designed in its construe- 
tion, and whereby the injury resulted, but which would have been safe if 
properly used in work for which it was designed, the company would not 
be liable. Id. 

33. When an employer knows that the service to which he subjects an 
employee is dangerous (the service being one to which the employee is unac- 
customed, and of which he is ignorant), it is his duty to inform the employee 
of the danger, and, if injury results from his neglect to so inform him, the 
employer is liable. The failure of the employee to ask for information does 
not vary the liability. Mo. Pac. Ry Co. v. ‘Vatts, 563. 

34. If the servant’s ignorance of the danger and of the means provided 
by the employer to avert it caused the injuvy, the servant being ignorant 
and uninformed of the dangers attending the service, then the employer's 
liability would be neither defeated nor lessened by the fact that the negligent 
acts of fellow-servants contributed to the injury. Jd. 

35. To the inexperienced servant entering upon a danzerous service the 
master owes the duty, not only of full information, but also of protection 


from a known danger as far as reasonably practicable. Both duties are im- 

perative; and if a failure to perform one of them results in injury, liability 

cannot be avoided by showing a faithful performance of the other. Id. 
86. In asuit by one who, while in the employ of a railway company, re- 


ceived injury when engaged in the performance of the work assigned him, 
the court charged, in effect, that, if the plaintiff, when he entered the em- 
ployment, was inexperienced in the business, and did not know of the dan- 
ger to which he was subjected, and was not informed as to the course of the 
business, and the rules, regulations and usages under which it was con- 
ducted, and that defendant company and its employees who lad control 
over him knew that he was so inexperienced and uninformed, and that they 
did not warn him, and that he was thereby subjected to a danger of which 
he did not know, and which he would have avvuided had he been so warned, 
and which was not open to his observation had he made proper use of his 
faculties and information; and that if, under such circumstances, the injury 
was inflicted on plaintiff, the company would be liable. Jeli, that there 
was noerror. Id. 

37. A party sued a railroad company for damages, the sole ground being 
that he was injured by the company in using a defective engine. Held: 

(1) In a case in which the negligence of an agent or officer was the 
negligence of the principa!, as in the case of those agents of a railroad who 
selected its machinery and superintended its repair, and gave an action to 
an employee for an injury resulting therefrom, it was not error to instruct 
the jury that the railroad company had no means of acting except through 
its agents, and that the act or negligence of an agent wus the act of the 
company itself. 

(2) If the issue had been as to the manner in which an agent used a thing 
not defective, the charge would have been incorrect. 

(3) It is the duty of a railroad company to furnish, maintain and keep in 
good repair engines and other machinery reasonably suitable and safe for 
the transaction of its business, and to use a degree of care proportioned to 
the degree of hazard or danger which might reasonably be anticipated as 
consequent upon its negligence in selecting and repairing its machinery. 

(4) A railroad company is not liable to its employee for injuries received 
by him while running a defective engine to the machine shop for repair, if 
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NEGLIGENCE — continued. 
he knew of the defect which made repair necessary. When the employee is 
not chargeable with the knowledge of such defect, the question of negli- 
gence in the use of the defective engine is to be decided by the jury. 

(5) The rule that the master must exercise proper care in furnishing safe 
machinery, etc., to perform the service in which the employee is engaged 
extends to all classes of business — as well to the removal of a disabled en- 
gine from the roadway toa place for repair, as to the operations of the trains 
on the road. The same rules apply to employees, as in other cases, in refer- 
ence to the degree of care incumbent onthem. H. & T. C. R’y Co. v. O Hare, 
600. 

38. Though a railway company must furnish proper machinery, tools 
and implements to those who perform service for it in operating its road, 
it is not regarded by the law as an insurer that no injury will result to its 
employees in their use, but will generally be liable only if injury results 
when it has failed to exercise reasonable care in their selection. If the imple- 
ment or machine be one, the danger from using which is apparent, and which 
does not result from any latent defect, the machine itself being in general 
use, easy to understand, and requiring but little skill or practice to operate 
it, one injured in operating it will not be heard to complain that he was not 
informed of its construction or the danger of using it. J. & G. N. Ry Co. 
v. Mc ‘arthy, 632. 

39. If a railway company furnishes a machine or implement to an em- 
ployee, the defects of which and the dangers resulting from its use being 
apparent, and leaves it to the option of such employee whether he will use 
it or not, and injury results to him from its use, the company will not be 
liable. Jd. 

40. See opinion for facts under which it was held that a road master who, 
while operating a new velocipede car, was run over and killed by a rail- 
way train, was guilty of contributory negligence. Jd. 

NEW CAUSE OF ACTION. See AMENDMENT, 1-4. Limitations, 6. PLEAD- 
ING, 1. WILLS, 7. 

NEW TRIAL. See ARGUMENT OF COUNSEL, 3. PRACTICE IN DisTRICT CouRT, 2. 

1. A new trial may be granted on the ground of surprise, even when the 
surprise may have been occasioned by a correct ruling of the court, and re- 
sulted from the attorney's negligence, if the party asking it has a meritorious 
cause of action, and injustice would result from its refusal. Chinn v. Tay- 
lor, 385. 

2,. When the excluded evidence showed, in connection with the entire 
case, that the plaintiff was entitled to recover if his evidence had been 
properly before the court, and after taking a non-suit he was retained on 
defendant's plea in reconvention and a judgment rendered against him, the 
refusal to grant a new trial was error for which, on appeal, the judgment 
was reversed. id. 

NON EST FACTUM. See EVIDENCE, 13. 

NOTICE. See ADMINISTRATOR’S SALE, 3. FRAUDULENT CONVEYANCE, 1, 2. 
IMPROVEMENTS, 5. INNOCENT PURCHASER. LANDLORD AND TENANT, 838. 
SEPARATE PROPERTY, 3. 

NOTICE BY PUBLICATION. See Atrorneys’ Fees, 1. EscHEats, 1, 2. 

1. A purchaser at a sale under execution, issued on a judgment in a cause 
where service was attempted on the defendant in execution by publication, 
acquires no title, if the record affirmatively shows that publication was not 
made for the period required by law; and this may be shown in a collateral 
proceeding. Collins v. Miller, 118. 
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NUISANCE. See Municr®aL CORPORATIONS, 4, 
NUNCUPATIVE WILL. See WILLs, 12. 


OBJECTIONS. See BILL oF EXcepTIons, 2. BOUNDARIES, 4. DEPOSITIONS, 1, 
PRACTICE IN SUPREME CouURT, 1, 16. 


OCCUPATION TAX. 

_1. Construing that portion of the act of March 24, 1881 (Gen. Laws, p. 85), 
which undertakes to impose on ‘‘ every firm, person or association of persons, 
owning or running any palace, sleeping or dining-room cars not owned by 
the railroad company in this state,” an annual tax of $2 per mile, etc., held: 

(1) The tax contemplated is not a tax on property, which under the con- 
stitution must be taxed in proportion to value; nor is it a tax on persons, 
which must be uniform on the same class of subjects, to be legal. 

(2) It is an occupation tax. 

(3) By its terms the act applies to three classes of persons, viz.: Ist, to the 
owner of a car whe runs it, or permits it to be run, on a railway;.2d, to 
others, not the owners of the railway or cars, who run them; 3d, to railway 
companies or others, who run such cars on their own roads, and as to whom 
the law imposes no tax. 

(4) The subject of an occupation tax is the thing or business done; and, 
so far as regards the business of running a Pullman sleeping car, it is the 
same whether the car be run by the owners of the railway, and belongs to 
them, or be run and owned by those who have no interest in the railway. 
It results, that a tax imposed on one running a sleeping car over the rail- 
way of another, when the same law exempts from tax the act of running 
the same description of cars over the road of the car owner, is not a tax 
equal and uniform, but is violative of the constitution, and cannot be col- 
lected. 

(5) The fact that the railway company which owns and runs its own sleep- 
ing cars, over its own road, pays an ad valorem tax, cannot affect the 
question. 

(6) Nor can the constitutional requirement in reference to occupation taxes 
be evaded by the fact that one pursuing the occupation pays an income 
tax. Neither can it be evaded on account of the fact that an occupation tax 
is paid by the party on a business kindred to that for pursuing which the 
occupation tax is claimed. Citing Kelly v. Dwyer, 7 Lea(Tenn.), 180; Burch 
v. The Mayor, 42 Ga., 596; Hirsh v. Commonwealth, 21 Gratt., 785, and 
other cases noted in the opinion. Pullman P. C. Co. v. The State, 274. 

2. An occupation tax which is not equa! and uniform, but which exempts 
one class of persons pursuing an occupation, and imposes a tax on others 
pursuing the same occupation, is unconstitutional, void, and can be enforced 
against neither class of persons. Id. 


OFFICE. See ELEcTIons, 1-7. 


OFFICERS. See Municipal CORPORATIONS, 1-3, 
1. Liability for wilfully seizing exempt property. Cone v. Lewis, 331. 


OFFICIAL BONDS. See MunicrpaL CORPORATIONS, 1. 

OPEN AND CLOSE. See PRAcTICE In District Court, 5, 
OPINIONS. See EviIpENcE, 15, 21. 

OUTSTANDING TITLE. See Trespass To Try TITLE, 1, 5, 6. 
PAROL EVIDENCE. See Contracts, 2-4. EVIDENCE, 1, 13, 29. 
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PARTIES. See EVIDENCE, 36. PARTITION, 7. PRACTICE IN DISTRICT CouRT, 6. 





SEPARATE PROPERTY, 1. VENDOR’S LIEN, 1. WuLLs, 13. 

1. Ferris v. Streeper, 59 Tex., 312, which declares the right of one inter- 
ested in the subject-matter of litigation to make himself a party, and to as- 
sert his rights even after judgment, and move for a new trial, referred to, 
approved and limited. Streeper v. Ferris, 12. 

2. In actions to recover money which will be community property when 
realized, the wife is not ordinarily a necessary or proper party. San An- 
tonio Street R’y Co. v. Helm, 147. 

3. A judgment will not be reversed for every erroneous ruling, but only 
when the opposite party is injured by such ruling. Appellant cannot be 
injured by the erroneous ruling of the court in this case, since a judgment 
in favor of husband and wife is a bar to any subsequent claim set up by 
either. If exceptions be taken in the court below, based on the misjoinder 
of husband and wife as plaintiffs, when the wife is not a necessary or proper 
party, and an injury be shown to defendant as a result thereof, the overrul- 
ing of the exception would be cause for reversal. Id. 

4, See this case for an illustration of the rule that equity will not make a 
decree when it is apparent that it cannot definitely settle the rights of the 
parties, or muke a final disposition of the subject of litigation. De La Vega 
v. League, 205. : 

5. The rule above quoted should be stringently enforced in suits for 
partition. If the bill shows the existence of parties in interest who have 
not been joined, it will be dismissed on demurrer; if their existence is not 
revealed by the bill, but is disclosed on the hearing by the evidence, the 
case should be stopped until those parties are cited. Citing Ship Channel 
Co. v. Bruly, 45 Tex., 8. Id. 

6. When one holds the land of another as security for a debt, the ulti- 
mate right of property is with him who thus incumbers the land, and this 
right may be levied on and sold under execution. If the owner who has 
thus incumbered the land again mortgages it, and afterwards, and before 
foreclosure of the lien, his interest is sold under execution, the purchaser 
succeeds to all the rights of the mortgagor; and if he, or his vendee, is 
made a party to a suit to settle the interest of the respective parties in the 
land (there being no allegation that nothing was left after paying off incum- 
brances), it is error to dismiss the suit as tothem, for which a judgment 
adjudicating the rights of the other parties will be reversed. Id. 

7. A subsequent vendee in possession is not a necessary party to a suit to 
foreclose an express lien reserved in a deed to his vendor, and the purchaser 
at sheriff’s sale under the judgment of foreclosure, though a third party, 
may maintain trespass to try title against such subsequent vendee in posses- 
sion, who was not a party to the suit to foreclose. Foster v. Powers, 247. 

8. A defendant, in trespass to try title, in possession by virtue of his 
wife’s claim to the property, has no right to suspend proceedings in the cause 
until his wife can be made a co-defendant. His possession by virtue of his 
wife’s claim may be defended without the necessity of making her a party. 
Her rights would not be concluded by the judgment, and the disadvantage 
which might result from her non-joinder as a defendant would affect the 
plaintiff alone. Thomas v. Quarles, 491. 


PARTITION. See WILLS, 13. 








1. Two joint patentees executed and recorded a deed of partition between 
themselves; afterwards some question arising as to the validity of their pat- 
ent, anew patent was obtained. Thirty-six years after the recording of the 
deed of partition, and twenty-five years after the issuance of the second 
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patent, the heirs of one of the patentees brought suit for partition. Held, 
that the issuance of the second patent did not work a revocation of the parti- 
tion, and so long a delay by the plaintiffs in asserting any right inconsistent 
with the deed of their ancestor raised the presumption that the deed was 
left in full force. The fact of plaintiffs having sold to defendants a portion 
of the land claimed by plaintiffs under the deed of partition estopped them 
from asserting a right inconsistent with that deed. Brackenridge v. Howth, 
190. 

2. In the partition of land between owners in common in this state, a 
covenant of general warranty of title to the respective allotments will ordi- 
narily be implied. But if the deed of partition contains a limited warranty, 
it will generally have the effect of restricting the remedy to the covenant 
expressed in the deed. James v. Adams, 193. 

3. A deed of partition between owners in common contained a stip- 
ulation that the partition was just and fair, and that the lands partitioned 
were in the Arocha grant only, and also contained a limited warranty 
as to the lands in the Arocha grant. It afterwards appeared that some 
of the land partitioned was not within the Arocha grant, and that the parties 
to the deed had never owned any title to it. Held, that the limited war- 
ranty referred only to the land within the Arocha grant; that there wasa 
general warranty as to the rest; and one of the parties to the deed, being 
ousted by a superior title from land included in the partition, and lying out- 
side the lines of the Arocha grant, could demand contribution from the 
other parties to the deed. Jd. 

4. In Texas, where there is no distinction between law and equity in the 
determination of causes, the strict rules of chancery do not prevail in pro- 
ceedings for the partition of land. In such proceedings questions involving 
conflicting claims to title by parties thereto may be determined. De La 
Vega v. League, 205. 

5. When in a suit for partition it is claimed by an answer in reconvention 
that the title is not only involved, but that one of the claimants with whom 
partition is sought claims the entire land, and asks judgment thereon, the 
partition proceeding must be delayed until the question of title is adjudi- 
cated. Id, 

6. A party who takes part in a partition is estopped from afterwards set- 
ting up the superior bill as a basis of recovery against one of his co-tenants 
who also tock part in the partition. Jd. 

7. Where in proceedings for partition one party asserts superior title in 
himself to the entire property, thus practically changing the suit to one of 
trespass to try title, any one may become a party who claims and asks an 
adjudication on an adverse interest in the land. Jd. 


PARTNERSHIP. See INSURANCE, 2. VENUE, 1. 


1, One who holds out to another person a third party as his partner is 
liable to such person for debts contracted by the supposed partner in the 
course of the legitimate business of the supposed firm, after the acts which 
induced the belief that a partnership existed. Grabenheimer v. Rindskoff, 49. 

2. Equity subrogates a partnership creditor to the partner's right to have 
the partnership property applied to the payment of the partnership debts, 
This right of subrogation applies only where there is a real partnership, Id. 


PASSENGER. See DamaaGes, 19-21, NEGLIGENCE, 29, 30. 
PATENTS FOR INVENTIONS. 





1, The failure of a transferee of a patent to have his transfer recorded in 
the patent office within three months after its execution does not affect the 
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PATENTS FOR INVENTIONS — continued. 


validity of the instrument as to the parties thereto. Such assignment will 
be void as against any subsequent purchaser for a valuable consideration 
without notice, unless it is recorded in the patent office within three months 
from the date thereof. Horne v. Chatham, 36. 

2. Every patent, or any interest therein, is assignable in law by an instru- 
ment in writing; and the patentee, his assigns or legal representatives, may 
grant or’ convey an exclusive right to use it in the whole or any specified 
part of the United States. Id. 

3. In a transfer the following clause occurred: ‘Isell, assign and transfer 
unto the Carver Gin and Machine Co, all the right, title and interest whatso- 
ever which I have in and to the said invention,” etc. Held, that, as the 
interest intended to be conveyed was not specified in the writing, parol evi- 
dence would be admissible to prove its extent. Jd. 

4. Though the vendor represented to the company that he owned the entire 
patent, such representation would not have the effect of enlarging the 
terms of his conveyance and passing an interest of which he had previously 
divested himself. Jd. 

5. Though the United States Revised Statutes, sec. 629, provide that the 
circuit courts of the United States have original jurisdiction of all suits at 
Jaw or in equity arising under the patent or copyright laws of the United 
States, yet when, in determining rights involved in a suit pending in a state 
court, a question involving the validity of a patent arises incidentally or col- 
laterally, the state court has power to decide it. Following Nash v. Lull, 
102 Mass., 62; Rich v. Hotchkiss, 16 Conn., 409; David v. Park, 103 Mass., 
502, and other cases cited in the opinion. Brown v. Texas Cactus Hedge 
Co., 396. 

6. See opinion for allegations in pleading, which, if true, established the 
fact that a patent issued from the United States patent office, to make cac- 
tus hedges, was issued without authority of law, and was void. Id. 


PATENTS FOR LAND. See PARTITION, 1. Trespass TO Try TITLE, 2. 


PAYMENT. See ATTORNEYS, 1. COLLATERAL SECURITY, 1. 


1. A negotiable promissory note given by a debtor does not amount to 
payment of the debt for which it is given unless the circumstances show 
that such was the intention of the parties. McGuire v. Bidwell, 43. 


PEST-HOUSE. See MUNICIPAL CORPORATIONS, 8, 
PHYSICAL SUFFERING. See Damaaes, 5, 21, 22. 


PLEADING, See AMENDMENT, 1-4. DamaGes, 18. CLEcTIons, 3,7. EVIDENCE, 











13. HomesTeaD, 17. Lipset, |, 2. 

1. A plaintiff in the court below filed an amended petition, praying that 
in the event he was not entitled to judgment upon a note set up in the orig- 
inal petition, recovery might be had upon a note previously executed, and 
for which the other was intended as a substitute. Held, that the amended 
petition was good on demurrer, and that under the Texas system it is no 
objection to a petition that it sets up a new cause of action, or asks alterna- 
tive relief of this nature, if each character of relief sought is appropriate to 
the pleadings in the cause. Wéiebusch v. Taylor, 53. 

2. To constitute a fatal variance the misdescription must be such as to 
mislead or surprise the adverse party. This is held to be the rule even when 
the plaintiff has (as in this case) assumed to give an exact copy of the note, 
Shipman v. Fulcrod, 42 Tex., 248, is in accordance with this rule. Id. 

3. The general allegation of damages will suffice to let in proof, and to war- 
rant recovery of all such damages as naturally and necessarily result from 
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PLEADING — continued. 


the wrongful act complained of; the law implies such damages. But where 
damages do not necessarily result from the act complained of, and conse- 
quently are not implied by law, the piaintiff must state in his petition the 
particular damage sustained, in order to introduce testimony in regard to it; 
this rule is to avoid surprise. 7. & P. R’y Co. v. Curry, 85, 

4, But when, as in this case, severe injuries to the person are shown to 
have existed, the law infers that physical pain resulted therefrom, since the 
adverse party is presumed to know the ordinary operation of natural laws, 
Id. 

5. The same is true as to mental suffering, for it is contrary to experi- 
ence and the laws of nature that an ordinary person should sustain great 
bodily injury without mental pain resulting therefrom. Jd. 

6. No proof is required to be made of those things which every per- 
son is presumed to know; and since it is not required that proof be made of 
a fact necessarily resulting from facts proved, it follows that it is not neceg- 
sary to allege the resulting fact. Following Phillips v. Hoyle, 4 Gray, 571; 
Folsom v. Town of Underhill, 36 Vt., 592; I. & St. L. R’y Co. v. Stables, 67 
Ill., 320; Chicago, B. & Q. R’y Co. v. Warner, 18 Am. & Eng. R’y Cases, 
108. Id. 

7. It is well settled in this state that a general denial puts the plaintiff 
upon proof of every material allegation in his petition. Under it, in a suit 
to recover damages for breach of contract, defendant can introduce evi- 
dence to show that plaintiff failed to fulfill his part of the contract, and 
thus disprove his allejgitions of performance or willingness to perform, 
Altgelt v. Emilienburg, 150. 

8. Where a petition stated that suit was brought to recover property in 
the separate right of the wife, and there was no averment of any fact that 
would make the property community, but the plaintiff prayed that in case 
the property were proven to be community, he might recover it as such, 
held, that it was error to charge the jury ‘‘to find for plaintiff if the prop- 
erty belonged to either the separate or community estates.” For no matter 
what the prayer of the petition is, the plaintiff must recover in the right 
in which he sues and upon the facts stated in his pleadings as the basis of 
that right. A prayer for relief inconsistent with the facts stated in the peti- 
tion is of no value. Milliken v. Smoot, 171. 

9. A mistake in stating the value of the claim sued on may be corrected 
by the plaintiff in a trial amendment for the purpose of giving the court 
jurisdiction. If the value stated in the amended petition was fictitious, the 
defendant could have alleged and proved that fact, and so defeated the juris- 
diction; but as that fact did not appear upon the face of the record, it fur- 
nished no grounds for sustaining a demurrcr to the jurisdiction. McDannell 
v. Cherry, 177. 

10. If the facts stated in a petition entitle the plaintiff to proceed in an 
action of forcible entry and detainer, he is not confined to that action, but 

can resort to any other form of action by which the property in controversy 
could be recovered. Id. 

11. A defendant pleading the statute of limitations need only allege that 
the period prescribed by the statute has elapsed,-and if the plaintiff relies 
en bringing the case within the operation of one of the exceptions which 
suspend the running of the statute, he must allege in reply such facts as 
will have that effect. But where a party has applied for an injunction to 
prevent the defendant from clouding his title by a sale under a deed of trust, 
and bases his application on the allegation that the deed of trust is barred 
by the statute of limitations, it is not necessary for the defendant to plead 

















PLEADING — continued. 


the statutory exception in order to admit proof thereof, nor is the plaintiff 
excused from negativing the existence of facts which would bar the run- 
ning of the statute. Such an equitable remedy as injunction must be sup- 
ported by allegations negativing any reasonable inference, arising from the 
facts stated, that the plaintiff may not be entitled to the relief sought. 
Gillis v. Rosenheimer, 243. 

12. The description of land sued for as contained in the pleadings, which 
fails to give the course of one of the lines of the survey, is not fatally de- 
fective, when, from the course and distance of the lines described, its course 
is rendered certain. Huff v. Webb, 284. 

13. When a misdescription of surveys occurs in the title papers through 
which a party in trespass to try title deraigns his title, the mistake should 
be alleged in the pleading. But when this is not done, and the other calls 
in the deed correct the mistake with reasonable certainty, the objection, 
unless raised by special exception, will not be heard for the first time when 
the deed is offered in evidence. Id. 

14. It is not necessary that allegations of fraud, accident or mistake 
should be made to account for the failure to express the full consideration 
in a contract; the right to show it by parol evidence exists at common 
law. Hence, when in a suit on a promissory note, and to enforce a lien 
expressed in it, upon a tract of land for the purchase money for which 
it purported on its face to have been given, it was alleged in the answer 
that the vendor represented falsely to the maker of the note, who re- 
lied on his representations, that certain specific articles were on the land, 
and which formed part of the consideration, and that certain improvements 
existed on the land, which had in fact never been made, held, that the alle- 
rations were sufficient to let in proof of the real consideration as between 
the original parties to the transaction, or as against a nominal plaintiff 
suing on the notes, if the original vendee was the real beneficiary. Follow- 
ing Robertson v. Guerin, 50 Tex., 317. Taylor v. Merrill, 494. 

15. The holder of a policy of insurance, claiming the same under written 
transfers, indorsed on the back thereof, who sues thereon, making the policy 
and transfers an exhibit in his petition, may read the same in evidence with- 
out other evidence of their execution, when the defendant has failed to put 
in issue the genuineness of the tran8fers by plea under oath. Crescent Ins. 
Co. v. Camp, 521. 

16. The condition in a policy of insurance requiring the assured to give 
notice to the insurer of loss, when sustained, within a defined period after 
the loss occurs, renders it necessary, in a suit upon the policy, to allege com- 
pliance, on the part of the assured, with the condition. The allegation of 
the conclusion of fact, that the condition was waived, can only be dispensed 
with when the facts averred admit of no other fair conclusion. Jd, 

17. The defective statement of a cause of action in an original peti- 
tion can only be cured by amendment. The office of asupplemental petition 
is to set forth facts in avoidance of matters of defense pleaded in the an- 
swer. Id. 

18. A daughter claimed a piano levied on as the property of her father to 
satisfy an execution against him, and filed her bond and affidavit under the 
statute for trial of right of property. When levied on, the piano was held 
by a railroad company as the property of the father. An issue was made 
up, the claimant asserting that the property was her own; six months after 
she filed a plea setting up that the piano, if the property of her father, was 
exempt, being part of his household furniture. Held: 

(1) That this last plea was no plea in abatement, since it went to the merits 
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PLEADING — continued. 
of the action; and if a plea in abatement, it was not filed in due order, since 
it came after an issue had been made up between the parties. 

(2) That the plea alleged no fact pertinent to the issue of title and should 
have been disallowed. Not having been in possession of the property at the 
time it was seized, by claiming that the title was in her father, claimant 
put herself in the position of a third party setting up an exemption which 
the defendant in execution did not assert. Connor v. Hawkins, 544. 

19. A policy provided that in case of loss the insurance company should 
only be liable for the interest of the insured in the property destroyed. Ina 
suit on the policy plaintiff alleged that the property destroyed belonged 
tohim. Feld, that a general denial put the ownership in issue, and evi- 
dence could be adduced to disprove plaintiff's claim. Queen Ins. Co. v. Jef- 
ferson Ice Co., 578. 

20. If one good cause of action with a prayer for appropriate relief, 
within the jurisdiction of the court, appears in a petition, the court should 
not dismiss the cause. Buchanan v. Bilger, 589. 

21. A plaintiff stated in his petition that he was the owner of certain 
goods injured by fire while in the possession of a railroad company for 
shipment; that he had transferred to an insurance company one-half of 
his right of action against the road, and that his suit was for one-half 
the damages sustained, for the use of the insurance company. Held: 

(1) The allegation in the petition that the suit was for the use of the 
insurance company was proper to protect the interest of that company, 
though it did not make it a plaintiff, and it was not necessary to show by 
averment or proof how the insurance company acquired its interest; the 
owner of the property could recover without offering proof of the transfer 
to the insurance company. j 

(2) If plaintiff had not averred that he was suing for the use of the insur- 
ance company, defendant might have defeated his suit by showing the 
transfer of the cause of action. 

(3) If defendant relied upon anything in the transfer, as that the cause of 
action had been devoted to an illegal purpose to defeat the action, it should 
have set it up in its answer. 

(4) The legal right of action remained in the owner of the goods, the peti- 
tion disclosed a good cause of action; and the mere allegation by the plaint- 
iff that the cause of action had been transferred did not compel him to 
negative the illegality of such transfer. 

(5) The transfer, when offered in evidence, could not be excluded on the 
ground that it contained other matter than the bare transfer itself. E. L & 
R. R. Ry Co. v. Hall, 615. 

22. If the plaintiff states a cause entitling him to equitable relief, a de- 
murrer should not be sustained. Croft v. Peck, 627. 

23. In asuit by the state to set aside a purchase of school lands by a deputy 
surveyor, held, that the authority of the attorney-general to bring suit was to 
be presumed in this case as in any other, and could be questioned only in the 
manner that the authority of any attorney assuming to represent a plaintiff 
could be. It could not be done by a demurrer to a petition which did not 
allege the power under which the attorney assumed to be acting in the suit. 
It isa question of fact and not of law, and should be raised by some pleading 
or motion denying the authority, and to throw the burden of proof from the 
defendant, his motion or pleading should besworn to. Turner v, Caruthers, 
17 Cal., 482; Clark v. Willett, 35 Cal., 534. State v. Thompson, 690. 


PLEADING AND EVIDENCE. See PLEADING, 3-7, 15. VARIANCE, 1, 
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PLEA IN ABATEMENT. See PLEApING, 18. VENUE, 1. 
POLICE POWER. See NEGLIGENCE, 14. 
POLITICAL QUESTIONS. 


1. It is judicially known that the political department has always 
claimed Greer county as part of the state, and exercised acts of control over 
it, and until that department ceases to exercise such control, the courts will 
treat it as subject to the jurisdiction of the state of Texas. The settlement 
of the boundary line of Texas is not within the scope of the judicial depart- 
ment. Harrold v, Arrington, 233. 


POSSESSOR IN GOOD FAITH. See IMPROVEMENTS. 
POSTPONEMENT. See REMOVAL TO FEDERAL Courts, 3. 
PRACTICE IN DISTRICT COURT. See ARGUMENT OF COUNSEL. ATTACH- 








MENT, 5. COMMUNITY PROPERTY, 6. CONTINUANCE, DEPOSITIONS, 1, 4, 5. 
DISCONTINUANCE, JUDGMENTS, 1. JURISDICTION, 1. JURY, 1. PLEADING, 
9, 10, 21. Pusiic LANps, 1. VENUE, 1. VERDICT, 2. 

1. When the court directs the correction of a verdict which, under the 
facts as finally rendered, is such as it could properly have instructed the jury 
to return, the fact that it directs an attorney in the cause to write it in proper 
form is immaterial, especially when the jury, after consultation, adopt and 
return the verdict as written. Washington v. First Nat. Bank, 4. 

2. Ferris v. Streeper, 59 Tex., 312, which declares the right of one inter- 
ested in the subject-matter of litigation to make himself a party, and to 
assert his rights even after judgment, and move for a new trial, referred to, 
approved and limited. Streeper v. Ferris, 12. 

3. One thus interested, against whom no judgment is rendered, who after 
judgment appears and appeals in his own right from a judgment refusing 
his motion for new trial, does not by such appeal affect the right of the 
successful party to enforce the collection of his judgment against property 
ordered to be sold to satisfy the judgment rendered against a third party in 
the cause who did not appeal. Id. 

4. Where there was a failure to use due diligence to offer evidence at the 
proper time, it was not error to refuse to admit it during the argument of 
the case. E. & P. Ry Co. v. Curry, 85. 

5. An admission of the plaintiff's cause of action as set forth in the peti- 
tion, except as it is attempted to be defeated by facts pleaded in defense, 
which constitute, if true, a good defense, must, in order to entitle the de- 
fendant to open and conclude the evidence and argument, be entered of 
record. Ayers v. Lancaster, 305. 

6. An agreement made by parties litigant, waiving any misjoinder of par- 
ties plaintiff, and of causes of auction, is binding, not only on the parties 
thereto, but on those who may purchase from the defendants pending the 
suit. Citing Delk v. Punchard, 55 Tex., 306. Delk v. Punchard, 360. 

7. Though the certified copy of a deed relied on as a muniment of title 
must be on file in the cause three days before the trial, to authorize its in- 
troduction in evidence, it is not necessary that the party offering it should 
make affidavit to the loss of its original before the trial of the cause be- 
gins, in order that it may be read in evidence. Ross v. Kornrumpf, 390. 

8. Though the right to have an examination made of one who sues to re- 
cover damages for permanent injuries to his person, in order that their 
extent may be known, and to have it done by skilled persons under order of 
the court, has been maintained, when shown to be necessary to further the 
ends of justice; yet, a cause will not be reversed for a refusal to order such 
an examination made, in the absence of a showing that it was mecessary to a 
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PRACTICE IN DISTRICT COURT — continued. 





full presentation of all the facts, and where it was not shown that the plaint- 
iff was unwilling to submit to an examination by any competent person. 
I. & G. N. R’y Co. v. Underwood, 463. 

9. The failure of the court to make a finding when the case is tried 
without a jury, upon an issue fairly involved in the pleading and evidence, 
where the complaining party has not requested a finding upon it, cannot be 
made a ground of error when urged for the first time in the supreme court. 
Thomas v. Quarles, 491. 

10. When, during the progress of a trial, bystanders greet with ap- 
plause whatever is favorable to some one of the litigants, and this con- 
duct continues from time to time unchecked until the trial is concluded, 
and the verdict is in favor of the party for whom such sympathy was 
shown, the judgment rendered on such a verdict will be reversed, if from 
the whole case it appears that the verdict may have been influenced by such 
demonstrations. Such conduct by bystanders is a contempt of court of the 
most serious character, tending, as it does, to pervert the course of justice, 
and should be suppressed, if need be, by the strong arm of the law; if that 
be inadequate, then the trial of the cause should be stopped until a fair trial 
can be had. Owens v. The State, 500. 

11, When, on the trial of a cause involving the right to an office, the 
jury manifestly based their verdict on the official returns from one 
ward-box of a city, and excluded another, when the propriety of recogniz- 
ing either depended on substantially the same testimony before them, and 
the verdict was in favor of the party for whom bystanders showed their 
sympathy by applause from time to time during the trial, held, that no mat- 
ter how conscientious the jury may have endeavored to act, the fact that 
they may have been influenced by such conduct of bystanders required a 
reversal of the judgment based on such a verdict. Jd. 

12, An agreement between the litigants in a case of trespass to try title, 
that they claimed under a common source, was not an admission that each 
had a regular chain of title leading up to such common source, much less 
was it an admission that a deed offered in evidence was in the line of title. 
Tapp v. Corey, 594. 

13. The effect of such an agreement was to relieve the plaintiffs below 
from the necessity of tracing their title back to the government. If they 
traced their title back to a common source, and defendant failed to show 
title in himself derived from the common source, or an outstanding title in 
any one else, judgment should not have been for defendant. Jd. 

14, An injunction was sought to restrain the sale of a number of cattle 
under attachment and order of sale. The grounds were: (1) that a portion 
of the cattle were in the custody of the law; (2) that no valid levy was made 
on them, or a portion of them; (3) that a portion of them were exempt 
from forced sale. A general demurrer was sustained as to all the grounds 
except the first; plaintiffs declined to amend, and refused to proceed, and 
judgment was given on the injunction bond. Held: 

(1) That if the court below erred in not overruling the demurrer, the fact 
that the court sustained it in part was no excuse for the plaintiffs’ dismiss- 
ing their suit; the court ruled that there was good cause for injunction 
claimed as to part of the cattle. 

(2) The legal consequence of the failure to amend was not to put the suit 
out of court, but that result was brought about by the voluntary act of the 
plaintiffs, from which they had no right to appeal. The court could not 
have compelled them to proceed, and could only dismiss for want of prose- 
cution. 
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PRACTICE IN DISTRICT COURT W— continued. 


(3) The plaintiffs should have allowed the suit to proceed to final judg- 
ment, and, upon appeal from that judgment, the action of the court on the 
demurrer would have been subject to revision. The action of the plaintiffs 
was equivalent to a dismissal at their own request. O’Neal v. Wills Point 
Bank, 644. 

15. An injunction may be wholly dissolved upon sustaining a general de- 
murrer to the bill. Jd. 

16. The fact that four terms of the court elapsed between the filing of 
demurrers and their being passed upon is no reason for striking out the 
demurrers, when there is nothing in the record to show that the case was 
ever called in regular order on the docket for trial until the date at which 
the demurrers were decided. Id. 

17. If it had been so called and passed over, the presumption would be 
that this was done by agreement of the parties, and if such was not the 
case, it should have been made to appear by a bill of exceptions. Id. 


PRACTICE IN SUPREME COURT. See ARGUMENT OF COUNSEL, 1, 3-5. BILL 











OF EXCEPTIONS. DAMAGES, 3, 22. DEPcs TIONS, 5. DISCONTINUANCE, 2, 3. 
EVIDENCE, 21, 22. New TRIAL, 2. Parties, 6. PRACTICE IN DISTRICT 
Court, 8, 10, 11, 14. 

1. Objections to a judgment cannot be taken for the first time in the 
supreme court. Gaines v. Nat. Exch. Bank, 18. 

2. Where exceptions to the sufficiency of the service of citation on the 
defendant had been overruled, and exception taken, the act of the district 
court in permitting the return of service to be so amended as to show legal 
service cannot be considered on appeal, when such permission was given 
after the appeal was perfected. Continental Ins. Co. v. Milliken, 46. 

3. When, at the request of counsel, conclusions of law and facts are made 
out by the trial judge, and neither the conclusions of law nor the sufficiency 
of the facts to sustain the judgment are excepted to, the sufficiency of the 
facts found to sustain the legal conclusions will not be considered on appeal, 
unless exceptions are waived. Id. 

4. If exceptions be made and noted, the adverse party is charged with 
notice thereof, and he may, in his own protection (if deemed necessary), 
have a statement of facts fully presenting the case made and submitted. Id. 

5. When no exceptions are taken to the conclusions of law, or to the judg- 
ment, the only inquiry on appeal will be as to whether the pleadings au- 
thorized the judgment (unless the failure to except was waived, or not 
insisted on). Id. 

6. When costs are not properly adjusted, and attention is not called to it 
in the court below, they cannot be questioned in the supreme court. Wie- 
busch v. Taylor, 53. 

7. Objection to the introduction of evidence must be made in the lower 
court. Ford v. Cowan, 129. 

8. When the statement of the cause of action and of the nature of the 
defense, made by the court below, was not full, and appellant did not ask 
for a charge giving a fuller statement, he cannot complain for the first 
time after appeal. San Antonio Street R'y Co. v. Helm, 147. 

9. A judgment will not be reversed for every erroneous ruling, but only 
when the opposite party is injured by such ruling. Appellant cannot be 
injured by the erroneous ruling of the court in this case, since a judgment 
in favor of husband and wife is a bar to any subsequent claim set up by 
either. If exceptions be taken in the court below, based on the misjoinder 
of husband and wife as plaintiffs, when the wife is not a necessary or proper 
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party, and an injury be shown to defendant as a result thereof, the overrul- 
ing of the exception would be cause for reversal. Td. 

10. If there is nothing in the record to show that a finding of fact by the 
court was erroneous, such finding is conchasive. Shipman v. Mitchell, 174, 

11, Attention again called to the fact that objections to the form and man- 
ner of taking depositions should be presented in writing before the trial, or 
they will not be considered on appeal. Leach v. Dodson, 185. 

12. A certiorari was granted to appellant to perfect the record by bring- 
ing up to this court a certified copy of an assignment; appellees moved to 
strike it from the files on the ground that it constituted no part of the 
record in the court below. Held, that it must be considered a part of the 
record, for its contents were in part recited in appellees’ pleadings, and 
it was made a part of their pleadings, though not attached as an exhibit; 
it was also made a part of appellant’s pleadings, and they purported to 
attach it as an exhibit; the record, too, showed that the court below sus- 
tained objections to the assignment, which could not have been done 

“unless it was a part of the pleadings. Wert v. Schneider, 327. 

18. A court sustaining objections to an assignment before hearing the 
facts of the case must have done so on the ground that the assignment 
was void upon its face; it could not have taken into consideration any ex- 
traneous facts. Id. 

14. A wrong ruling, which could not have affected the final judgment, can 
afford no ground for reversal. Ross v. Kornrumpf, 390. 

15. When a verdict is rendered in a case in which each party has estab- 
lished his case by evidence, and the verdict, if the case were properly tried, 
could not, under established rules, be disturbed, no matter for which party it 
is rendered, the necessity for guarding against illegal evidence is manifest. 
Then the slightest illegal testimony which might possibly have influenced 
the result will be fatal, and afford cause for a reversal of the judgment. Jd. 

16. The failure of the court to make a finding, when the case is tried 
without a jury, upon an issue fairly involved in the pleading and evidence, 
where the complaining party has not requested a finding upon it, cannot be 
made a ground of error when urged for the first time in the supreme court, 
Thomas v. Quarles, 491. 

17. Assignments that point out no particular error, and are but an invita- 
tion to the court to search the record for an error, are too general to be con- 
sidered. The statute and rules made for the government of our courts 
declare that ‘‘errors not so distinctly specified (as the rules require) shall be 
considered by the supreme court or court of appeals as waived.” J. & G. 
N. Ry Co. v. Irvine, 529. 

18. The record should not be incumbered with needless details of testi- 
mony which could be condensed; or with assignments of error which, con- 
sidered with reference to the rules governing appealed cases, the attorney 
ought to know would be useless. T. & P. Ry Co. v. Scott, 549. 

19. A defective charge cannot be considered on appeal unless the correct 
one was asked below by the complaining party. Queen Ins. Co. v. Jefferson 
Ice Co., 578. 

20. The record must show distinctly what testimony was objected to in 
the court below, to enable the supreme court to revise the action of the 
inferior court in admitting it. J. &@ G. N. R’'y Co. v. Leak, 654. 

21. The assignment that the court below erred in overruling exceptions to 
the pleadings of the opposite party is too general to be considered where the 

pleadings and exceptions are numerous and lengthy. Errors not found on 
the record cannot be considered on appeal. Jd. 
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PRACTICE IN SUPREME COURT— continued. 

22. An assignment of error that the court refused to give the special 
charges requested, the charges requested containing six paragraphs contain- 
ing distinct propositions upon distinct lines of defense, does not specify any 
error with sufficient certainty for the court to act on each paragraph sep- 
arately. Id. 

23. A defective charge can only be properly presented on appeal under an 
assignment bringing in review the action of the court in refusing a special 
charge covering the point. Jd. 

24. The jury my read the pleadings in their retirement, but it is not their 
duty to do so, and it is error to charge them that it is; but such error is not 
ground for reversal unless its result was to mislead the jury, and such a re- 
sult is claimed on appeal. Jd. 

25. The wrongful admission of cumulative evidence upon a matter already 
proved beyond all doubt is no ground for reversal, Stansell v. Cleveland, 660. 


PRAYER FOR RELIEF. See PLEADING, 8. 
PREMATURE ACTION. See Actions, 1. 


PRESUMPTIONS. See ADMINISTRATOR'S SALE, 1. DAMaAGEs, 4-6. ESTATES OF 
DECEDENTS, 2. EVIDENCE, 3. IMPROVEMENTS, 7. NEGLIGENCE, 3, 5, 6. Par- 
TITION, 1. 

PRINCIPAL AND AGENT. See Damaaes, 16, 17. NEGLIGENCE, 37. TELE 
GRAPH COMPANIES, 1. 

1, A commercial traveler sold his samples and converted the proceeds 
to his own use. In a suit by his principal against the vendee to recover 
the value of the samples, the court charged the jury that, if the sale of the 
samples was embraced within the real or apparent scope of the agent's au- 
thority, his principal would be bound by the sale and could not recover. 
The evidence showed the extent of the agent’s authority was to exhibit the 
samples and solicit, receive and forward orders for merchandise. Held, 
the law announced by the court was correct, but as there was no evidence 
of usage enlarging the authority of a commercial agent, and as an agent 
authorized to sell on credit has no authority to collect the price in the name 
of his principal, the court below erred in its instruction so far as it re- 
lated to apparent authority. Kohn v. Washer, 131. 

2. An agent with power to sell and receive payment for his principal 
cannot, in general, compound with his principal’s debtor, and receive pay- 
ment by canceling his own debt, unless the power be conferred, or results 
from the general usage of the business, or the habits of dealing between 
the parties. Belton Compress Co. v. Belton Brick Mfg. Co., 337. 

3. Asa party is liable for the acts of his agent, so he is entitled to the ben- 

efit of his agent’s knowledge of facts justifying the bringing of suit. Stan- 
sell v. Cleveland, 660. 

PRINCIPAL AND SURETY. See DISCONTINUANCE, 2, 3. 

1. A writ of possession issued December 22, 1877, on a judgment against 
W., which included an execution under that judgment against W. as prin- 
cipal, and T. and three others as sureties of W., within a year after its 
rendition. The sureties had become liable, as such, on a replevin bond 
given to retain possession of the land. Another execution was issued Janu- 
ary 19, 1878, against all parties, within a year, which was returned on ac- 

count of a supersedeas sued out by the principal and all the sureties, except 

T., who had failed to join in suing out a writ of error. The judgment was 

affirmed on error, June, 1879, but never recorded. A third execution issued 

January 23, 1880. Four other executions issued at intervals of less than a 
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PRINCIPAL AND SURETY — continued. 
year, and under the last one the land of T. was sold to satisfy the judgment, 
Held: 

(1) T. being but a surety, though the judgment against him as such on the 
replevin bond was binding until reversed, yet it did not change his relation 
as surety. 

(2) The relation of surety, as a continuing one, should be recognized as be- 
tween the parties themselves and protected under the rules of equity, in the 
absence of some controlling statute, when the rights of the creditor are not 
prejudiced. 

(3) Though the statute provided that the judgment rendered against the 
parties to the replevin bond should be joint and several, an execution could 
not issue against one of the sureties while the principal and the other sure- 
ties were prosecuting, under a supersedeas bond, a writ of error. 

(4) The condition in the replevin bond was “that the defendant will not 
injure such property, and that he will pay the value of the rents of the 
same in case he shall be condemned so to do.” The principal could not be 
held to have violated, according to any final judgment, that condition, so 
long as he was prosecuting, under a supersedeas, an appeal from it. 

(5) The judgment creditor not being in condition, pending the writ of 
error, to have execution against the principal, he could not, at that time, 
have it issued against the surety, T. 

(6) It not being shown that there was such want of diligence as would 
operate as a divestiture of the judgment lien, whatever title was vested in 
T., the surety, passed under the execution sale of July 5, 1881. 

(7) T. alone could complain of any irregularities, which, as between him- 
self and principal and co-sureties, might have been prejudicial to his rights, 
Citing Martin v. Rice, 16 Tex., 157, and Hancock v. Metz, 15 Tex., 205. 

(8) A purchaser under a former judgment against T., who bought sub- 
ject to the lien of the judgment which has been above considered, would 
have had the right to pay off that judgment and protect himself in the 
title. Wren v. Peel, 374. 


PRIVILEGE OF THE PRESS. See LIBEL, 3. 


PROBATE COURTS. See CoMMUNITY PROPERTY, 6. ESTATES OF DECEDENTS, 
12. WILLS, 2, 7. 

1. A probate court can correct errors in its own decrees arising out 
of fraud or mistake. This power does not render the decrees of such a 
court less conclusive in amy other court, or in any way impair the probate 
jurisdiction, but renders that jurisdiction more complete and effectual, 
and, by enabling the probate court to correct mistakes and supply defects 
in its own decrees, better entitles them to be deemed conclusive in other 
courts. Following Waters v. Stickney, 12 Allen, 1; Gaines v. Hennen, 24 
How., 567. Vance v. Upson, 266. 

2. It is well settled that the district court has no original jurisdiction to 
revise the proceedings of a county court sitting in matters of probate; its 
jurisdiction in this respect is entirely appellate. Following Franks v. Chap- 
man, 60 Tex., 46. Buchanan v. Bilger, 589. 


PROBATE OF WILL. See WILLs, 5-7. 
PROBATE SALE. See ADMINISTRATOR’S SALE. ESTATES OF DECEDENTS, 12. 
PRODUCTION OF EVIDENCE. See EvIpENcE, 2, 
PROMISSORY NOTES. See PAYMENT, 1. 

PROXIMATE CAUSE. See Damaagss, 18. NEGLIGENCE, 25, 26, 
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PUBLIC LAND. See IMPROVEMENTS, 1, 2. INNOCENT PURCHASER, 1. 


1. Suit was brought for the purpose of canceling defendant’s claim of title 
to two sections of school lands. The applications to purchase were made 
under the act contained in chapter 105 of the Laws of 1881, page 119, and the 
purchaser was a deputy surveyor at the time of the purchase. Held: 

(1) That the right of the state to sue in any court having jurisdiction of 
the subject-matter cannot be questioned. 

(2) The statute requires, however, that suits of this character shall not be 
instituted by the attorney-general under the provisions of the act, unless it 
shail be advised and directed by at least three of the land board, Gen. Laws 
1883, p. 108. 

(3) While anxious to discover and set aside purchases of school lands made 
in contravention of the act of July 8, 1879, and the amendatory act of April 
6, 1881, the legislature was unwilling to have suits brought unless, upon 
examination by the board appointed by the act of April 14, 1883, reasonable 
cause was found in each case for believing that the law had been violated. 

(4) The state had the right to thus limit the power of the attorney-general 
through the legislature. 

(5) The authority of the attorney-general to bring suit was to be presumed 
in this case as in any other, and could be questioned only in the manner that 
the authority of any attorney assuming to represent a plaintiff could be. 

(6) It could not be done by a demurrer to a petition which did not allege 
the power under which the attorney assumed to be acting in the suit. It is 
a question of fact and not of law, and should be raised by some pleading or 
motion denying the authority, and to throw the burden of proof from the 
defendant, his motion or pleading should beswornto. Turner v. Caruthers, 
17 Cal., 432; Clark v. Willett, 35 Cal., 534. 

(7) The language of the statute is not ambiguous — that no county or dis- 
trict surveyors or their deputies shall be directly or indirectly engaged in 
the purchase of public land. P. C., 118. 

(8) A deputy surveyor could not lawfully purchase public land, and the 
land purchased in this case was within the statutory term “ public lands.” 
Cotulla v. Laxson, 60 Tex., 443. 

(9) The act directing actions of this character to be brought seems to rec- 
ognize the application of articles 118 and 119, P. C., to purchases made under 
the act of July 8, 1879, and April 6, 1881. Gen. Laws 1883, p. 107. 

(10) The state can maintain this action without returning or offering to 
return purchase money of the land paid by defendant to the state. State v, 
D. H. Snyder, decided at this term of the couft. State v. Thompson, 690. 


QUESTIONS OF LAW AND FACT. See Bounpartgs, 16. NEGLIGENCE, 24. 








PuBLic LANDS, 1. 

1. What matters may be considered in determining the boundary of land 
is a question of law to be decided by the court, and not to be sworn to as a 
fact by a witness. Robinson v. Douthit, 101. 

2. In actions for malicious prosecution, when the facts are not contested 
and the evidence is not contradictory, the question of probable cause is a 
matter of law to be decided by the court; otherwise it is a mixed question 
of law and fact to be decided by the jury. Ramsey v. Arrott, 320. 

3. Damages for bodily and mental suffering must be largely left to the 
discretion of the jury. Unless outside influences excite their passions and 
prejudices so that they abuse this discretion, the verdict will not be inter- 
fered with on appeal. J. & G. N. R’y Co. v. Gilbert, 536. 

4. Good faith, on a claim for improvements, is a question of fact for the 
jury. House v. Stone, 677. 
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QUITCLAIM DEED. See JuDGMENTs, 4. SUBSEQUENT PURCHASER, 1. 


RAILROADS. See DAMAGES. NEGLIGENCE. OCCUPATION TAX, 1. STREETS, 1, 

1. Duty of company to fence track. Liability for killing stock. (See 

NEGLIGENCE, 5-10, 13-17.) J. & G. N. R’y Co. v. Cocke, 151; Texas Cent. 
Ry Co. v. Childress, 346. 

2. A railway company has the right to require persons hauling freight 
from its depot to receive the same on the platform from its servants and 
not to enter the warehouse for the purpose of checking off the freight; and 
also to require that persons doing business with the company shall transact 
the same over the counter, and not enter behind it. Such regulations are 
reasonable. Donovan v. T. & P. R’y Co., 519. 

3. It is no ground for damages against a railroad company that a dray- 
man was discharged by his employer, because an agent of the company 
informed the employer that the drayman would not be allowed to violate 
proper regulations of the company. Id. 

4. It is the duty of agents of a railway company to enforce the regula- 
tions of the company, but not to givé reasons why such regulations were 
made; and if, in giving such reasons, they use actionable language, they, 
and not the company, will be liable. Jd. 

5. Action against railroad company for damages for removing depot. 
(See DAMAGES, 23.) H. & T. C. Ry Co. v. Molloy, 607. 

6. A conductor may use only as much force as is necessary to lawfully 


expel a person fromacar. J. & G. N. Ry Co. v. Leak, 654. 


RECONVENTION. See LANDLORD AND TENANT, 7. PARTITION, 5. 

1. A party claiming title to land derived from opposing claimants may, 
in a suit between them, assert his right derived from both sources, and have 
the title shown to be valid, enforced in reconvention against the plaintiff. 
De La Vega v. League, 205. 


RECORDS. See EvIpENcE, 11. JUDICIAL REcORDS. PRACTICE IN SUPREME 
Court, 12, 18, 20. 


REGISTRATION. See ATTACHMENT, 12. SUBSEQUENT PURCHASER, 1. 

1, An instrument which certifies that one party has given up to the other 
all claims which once belonged to both, and also all claims to land which 
once belonged to both, is, in so far as it conveys land, entitled to be admitted 
to record, if properly authenticated; and the fact that on its face it at- 
tempts to dispose of choses in action cannot affect the right to have it 
recorded as an entirety. @#?egram v. Owens, 475. 


REMEDY. See ForcriBLE ENTRY AND DETAINER, 1. 


REMOVAL TO FEDERAL COURT. 

1. A bond which does not contain a condition for the payment of costs is 
insufficient under the act of congress of March 3, 1875, providing for the 
removal of causes from state to federal courts, and astate court is not bound 
to accept such defective bond. It is only upon filing a proper petition and 
offering sufficient security for the performance of certain acts that the state 
court surrenders its jurisdiction. If security is not given for the perform- 
ance of all the acts named in the statute, one of the most important of 
which is the payment of costs, the cause does not stand removed’ to the 
federal court. The bond is to protect the opposite party from delay and 
costs, and the court has no right to deprive him of the protection afforded 

by the statute. Harrold v. Arrington, 233. 
2, The lack of a condition in such bond to pay costs is not supplied by 
the stipulation to ‘‘do such other appropriate acts as by the act of congress 
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REMOVAL TO FEDERAL COURT — continued. 


in that behalf are required,” for the payment of costs is not an act required 
by the statute. Jd. 

3. The court was justified in refusing to postpone a cause one term in 
order that a party might amend his bond. Id. 

4. To determine the liability of a United States marshal and his sureties on 
his official bond, for a trespass alleged to have been committed by the marshal 
in his official capacity, resort must be had to article 783 of the United States 
Revised Statutes. To ascertain whether or not a party aggrieved by the 
breach of the conditions of such bond may recover damages against the mar- 
shal and his sureties, and the extent to which damages may be allowed, 
resort must be had to the next article of the same statutes. McKee v. Brooks, 
255. 

5. In the absence of a provision to that effect in the laws of the United 
States, no recovery could be had against the marshal or his sureties. It 
would, therefore, be necessary to construe the two above named articles, if 
not others, in determining the right of a plaintiff to sue for such a trespass, 
Id. 

6. A suit which cannot be prosecuted, defended or determined without 
a resort to these articles of the Revised Statutes of the United States, and a 
construction of them, is a suit arising under the laws of the United States, 
as decided in Feibelman v. Packard, 109 U. S., 421. Jd. 

7. The supreme court of the United States, on questions of this character, 
has appellate jurisdiction upon a writ of error to a state court, and its de- 
cisions are therefore binding; so it is not necessary or proper for this court 
to consider this as an original question. Id. 

8. In the case of Feibelman v. Packard the United States supreme 
court held that an action against a United States marshal for seizing a 
stock of goods under the authority of a writ from a district court of the 
United States in proceedings in bankruptcy, the suit being on his official 
bond, and the sureties therein being joined as co-defendants, was a civil suit 
arising under the constitution and laws of the United States, and could be 
removed from a state court to the federal court, under the act of congress 
of March 8, 1875. No stress whatever was laid by the court upon the fact 
that the process under which the seizure took place was issued in bankruptcy 
proceedings, but the decision was based solely on the grounds that the suit 
was upon the bond of a United States marshal; that this bond was required 
to be given under article 783 of the United States Revised Statutes; that the 
right of action was given by the succeedigg article, and that a suit for a 
trespass committed by him under color of his office was an action under 
those articles, and might also involve a construction of the two succeeding 
articles. Id. 

9. Prior to the act of March 3, 1875, there was no statute authorizing re- 
movals on the ground that the suit arose under the constitution and laws of 
the United States, and decisions prior to that act are not applicable. The 
case of Phillips v. Edelstein was decided before the court of appeals had ac- 
cess to Feibelman v. Packard: otherwise that court would doubtless have 
followed the decision in that case. Id. 


RENTS. See TENANTS IN COMMON, 1. VENDOR’S LIEN, 2. 


REPLEVY BOND. See PRINCIPAL AND SURETY, 1. 








1. Property attached during the pendency of a suit was replevied by the 
owner. Judgment was rendered against the owner, but the replevy bond 
had been lost between the date of the judgment and the time when it should 


have been indorsed ‘ forfeited,” the property not having been delivered ac- 
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REPLEVY BOND —continued. 
cording to the stipulation of the bond. More than four years later suit was 
brought to substitute the bond and obtain a judgment of forfeiture upon it, 
Hela: 
(1) That the substituted bond would occupy the position of the one lost, 
which, never having been forfeited in the manner prescribed by statute, wag 
not a judgment against the sureties who signed it. 


(2) That, had the bond been indorsed according to the statute, it would 
have required ten years to bar an action upon it; but being a mere moneyed 
demand against the obligors, under the then existing statute, four years 
barred a recovery on it. Poland v, Henry, 542. 


RES ADJUDICATA, See InsunctiIon, 3. 
RESCISSION, See VENDOR AND VENDER, 4. 

RES GEST®. See WILLs, 1. 

RESTRAINTS UPON ALIENATION. See WILLS, 8. 
RESULTING TRUST. See SEPARATE PROPERTY, 3. 
RETURNING VERDICT. See Practice ry District Court, 1. 
RETURN OF SERVICE. See Citation, 1, 2, 5. 
REVOCATION OF WILL. See WILLS, i2 


RIVER BOUNDARIES. See Bounpartgs, 8-10. 


SALE. See PATENTS FOR INVENTIONS, 4. 

1. In the sale of goods, when anything remains to be done by the seller, 
such as counting, weighing and measuring, the title does not pass when 
either of these operations is necessary in order to separate the goods from a 
larger mass, of which they form a part. Allen v. Melton, 218. 

2. A vendor delivered a written deed with warranty of title to a flock 
of sheep. The vendees brought suit for damages, alleging that on the day 
of the execution and delivery of the deed, the vendor represented to them 
that the sheep were sound and free from all contagious or infectious diseases; 
that the sheep were really in a diseased condition; that that fact was known 
to the vendor at the time of the sale, and that the vendees purchased the 
sheep, relying on the false and fraudulent representations of the vendor. 
Heid: 

(1) That the averments of the petition showed a good cause of action, and 
to prove them by parol evid&nce would not infract the rule which denies the 
right to contradict or vary a written contract by parol evidence. This ques- 
tion has been fully considered by this court in cases analogous to the present, 
and the averments found in the petition in this case held to constitute a good 
cause of action. (See cases cited in the opinion.) 

(2) That the measure of damages applied to the case, as made by the peti- 
tion (in which no rescission of the contract is sought, but damages only), 
should be the difference between the sum paid for the sheep and their value 
in the condition in which they were, with a sum, by way of damages, equal 
to interest on such sum as may be found to be that difference, from the 
time the same was paid until judgment. 

(5) That if it should appear that all the sheep were not diseased at the 
time of the sale, but subsequently others contracted the disease from such 
as were, then the vendees will be entitled to all such damages as they have 
sustained by reason of the disease being subsequently communicated to 
those not diseased at the time of the sale by contact with those so diseased, 















InpEx. 





SALE — continued, 
which will include the value of such as died from the disease, and expenses 
properly incurred in care and attention to them, 

(4) That if some of the sheep did not belong to the vendor at the time of 
the sale, the vendees would be entitled to recover the sum paid for them 
with interest thereon from time of payment. Routh v. Caron, 289. 

3. In a suit involving the question of fraud in the sale of goods as between 
the vendee and third parties, the declarations of the vendor, made after their 
sale and delivery, and when the vendee was not present, are not admissible 
in evidence, except for the purpose of impeaching the vendor as a witness 
and after a proper predicate has been laid. Sehmick v. Noel, 406, 

SAN ANTONIO. See NEGLIGENCE, 8. 
SANTTARY REGULATIONS, See MunictpaL Corporations, 5-8. 
SCHOOL LANDS. 

1. Purchase of school lands by a deputy surveyor, Suit to cancel claim of 

title. (See PusLic LANps, 1.) State v. Thompson, 690, 
SCHOOL PROPERTY. See TAXgs, 1. 
SCIRE FACIAS, See JUDGMENTS, 3. 
SEAL. 

1. A conveyance of land, signed by the grantor in 1845, is not a nullity 

though not under seal. Yom v. Sayers, 339, 
SECONDARY EVIDENCE. See EvipEncs, 9. 
SECRET TRUST. See HOMESTEAD, 1. 

SECTION HAND. See NEGLIGENCE, 18-20. 
SEPARATE PROPERTY. See ACKNOWLEDGMENT, 4. 

1. In this state the husband may sue alone for the recovery of the wife’s 
separate property, and recover damages occasioned by injury to such prop- 
erty. T. & P. R’y Co. v. Medaris, 92. 

2. The wife may receive a valid conveyance of the separate property of 
her husband to herself, so as to constitute it her own separate estate free 
from liability for bis debts, when such conveyance is made in payment of 
money belonging to her which the husband had previously used. Ross v. 
Kornrumpf, 390. 

3. A deed was made bya third party conveying land to a married woman, 
which the vendor had purchased from the husband of said woman, and had 
his deed recorded after a statutory lien thegeon had been fixed by the regis- 
tration of a judgmentin the county against the husband, but which deed was 
made before the registration of the judgment. After the conveyance to 
the wife the land was sold under that judgment to satisfy the husband’s 
debt. In a suit involving title between the purchaser at execution sale, 
and the wife, who claimed that the land had been acquired by her in pay- 
ment of a debt due her from her husband, held: 

(1) The title of the wife, if the land was purchased with her separate means, 
was that of a resulting trust in the land, the apparent title being vested in 
the community estate of herself and husband. 

(2) As to bona fide purchasers, and contract lien creditors without notice, 
the apparent title in the community would prevail. 

(3) As to all others, including creditors with mere statutory liens, created 
by judgment or execution, the wife may claim the resulting trust arising 
from the manner of its acquisition, 

(4) Thus, the purchaser at execution sale acquired no title, if at the time 
of the purchase he had notice of the real interest of the wife in the land, 
and that it had been acquired by her separate means. I/d. 
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SERVICE OF PROCESS. See CITATION, 1-3, 
SET-OFF. See ATTACHMENT, 7. 


SETTLEMENT. 

1. Several instruments bearing the same date, referring to and seem- 
ing to be based upon each other, and defining and adjusting the rights of 
several parties to the same subject-matter, are presumed to constitute a gen- 
eral settlement, and, in the absence of fraud, conclude a party from going 
behind this settlement and asserting aclaim not advanced when such instru- 
ments were executed. Horne v. Chatham, 36. 


SHERIFF'S DEED. 

1. A sheriff's deed made in 1878 was executed by one acting as deputy 
sheriff. Held, that such deputy was the proper person to acknowledge its ex- 
ecution, and a certificate of acknowledgment by the district clerk that ‘‘ per- 
sonally appeared J. M. Henderson, sheriff of Tarrant county, by W. T, 
Steele, deputy, to me well known, and acknowledged that he executed the 
foregoing deed for the purposes and consideration and in the capacity 
therein set forth and expressed,” being formal in all other respects, was 
sufficient. Terrell v. Martin, 121. 


SHERIFF'S SALE. 

1. A charge to the effect that inadequacy of consideration paid at a sher- 
iff’s sale, when so great as to shock the conscience, may be regarded as evi- 
dence of fraud in the purchase, is error, when the evidence shows that the 
land was sold subject to prior liens, and there is no evidence showing what 
would have been the value of the land in excess of the amount for which 
it was incumbered. De La Vega v. League, 205. 


SIGNATURE. See EVIDENCE, 20. WILLS, 3. 

SLANDER. See DAMAGEs, 17. LIBEL. 

SLEEPING-CARS. See OccuPpaTION Tax, 1, 

SPECIAL ISSUE. See VERDICT, 2. 

STALE DEMAND. See Lacues. LAND CERTIFICATE, 2, LIMITATIONS, 9. 
STATE. 


1. The right of the state to sue in any court having jurisdiction of the 
subject-matter canrot be questioned. State v. Thompson, 690. 

2. Suit by state to set aside a purchase of school lands by a deputy sur- 
veyor. (See PuBLic LANDs, 1.) Id. 

STATE BOUNDARIES. See GREER County, 1. 
STATEMENT OF FACTS. See BILL oF EXCEPTIONS. PRACTICE IN SUPREME 
Court, 4. 

1. The rule again announced, that objections to evidence found in a state- 
ment of facts, made up and signed after the close of the term, even if good, 
in form and substance, as a bill of exceptions, will not be considered on 
appeal. The evidence offered will be considered as if offered without ob- 
jection. Tom v. Sayers, 339. 


STATUTES. 
1. From the beginning it has been the apparent design of the legislature 

not to leave the words ‘‘ child or children ” to construction; when descend- 
ants were meant, the term ‘‘descendants” has been used, the same mean- 
ing never being attached to the words “child or children” without a 
provision in the statute that they should be taken in that sense. Burgess 
v. Hargrove, 110. 
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STA. UTES — continued, 

When the words of a new statute differ materially from those of a prior 
act upon the same subject, they are to have a different and not the same 
construction. Id. 

8. The Revised Statutes require that the ordinary construction should 
be put upon words, except words of art, or those used in connection with a 
particular trade or subject-matter. The term “child or children,” not 
coming within the exception, must be presumed to be used in its ordinary 
sense. Id. 

4. Though our statutes which refer to community rights were derived from 
the civil law, yet in construing the phraseology which the legislature used 
in framing those statutes, the courts will not be confined to a civil law con- 
struction, but will resort to rules of interpretation well recognized in every 
system of laws. Jd. 

5. Prior to the act of March 13, 1848 (Pasch. Dig., arts. 4641, 4642), the 
statutes regulating descent and distribution used the word ‘ descendants ” 
when descendants without regard to degree were meant; such meaning was 
never attached to the words ‘“‘child or children,” under any previous stat- 
ute, except where the statute itself required it in terms. Id. 

§. Though cases may arise where the legislative intent is that the word 
‘‘children” should embrace other descendants, and that construction would 
be given by the courts, yet, when that word is used in such connection as 
to evince the legislative intent to limit it to its primary and ordinary mean- 
ing, the courts will not give it a different signification. Id. 

7. All statutes tending to limit the exercise of the elective franchise by 
the citizen should be liberally construed in his favor; and unless a ticket 
comes within the letter of the prohibition against a particular kind of ticket, 
it should be counted, if the party is entitled to vote. Owens v. The State, 
500. 

STATUTE OF FRAUDS. 

1. Though an adherence to the provisions of the statutes relating to frauds 
and perjuries may in exceptional cases prevent frauds and perjuries from 
being exposed, that affords no reason for a judicial construction repealing 
them in effect. The general result of a strict adherence to such statutes is 
to prevent frauds and perjury. Kennedy v. Upshaw, 411. 

STOCK RUNNING AT LARGE. See NEGLIGENCE, 6. 

STREET RAILROADS. See StTREETs, 1. 

STREETS. 

1. A railway company owned a yard with sidings and track in an incor- 
porated town, and through this yard ran a public street. The town council 
granted a street car company the right to run their road along this street, 
and the railway company sought to perpetually enjoin this company from 
constructing its track across the yard, sidings and track of the railway 
company. Held: 

(1) The construction and operation of a horse railway on the public streets 
of a city, by authority from the city government, is not such new or addi- 
tional burden upon the land as would entitle the owner of the fee to com- 
pensation therefor, or that would amount to such taking or damage as would 
require a condemnation of the right of way. 

(2) Streets are acquired, established and maintained for the accommoda- 
tion and convenience of the inhabitants and the general public, and may 
be used for the convenience of the public by the ordinary modes of convey- 
ance operated upon such streets, the chief of which, in this case, was the 

street railway. 
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STREETS — continued. 

(83) As long as the street remains a public thoroughfare, the railroad com- 
pany cannot complain of any inconvenience arising from the ordinary and 
usual modes of conveyance used by the public, such as a street railway, 
Railroad companies have not the exclusive right to a public crossing, but 
are restricted by public necessity and convenience. 

(4; The public cannot be deprived of the use of a street by the erection of 
improvements, and it was no ground for an injunction in this case that the 
railroad company was prevented from erecting such improvements, or that 
it sustained inconvenience from the use of ordinary modes of conveyance 
upon the street. 7. & P. R’y Co. v. Rosedale Street R'y Co., 80. 


SUBROGATION. 

1. Equity subrogates a partnership creditor to the partner’s right to have 
the partnership property applied to the payment of the partnership debts, 
This right of subrogation applies only where there is a real partnership, 
Grabenheimer v. Rindskoff, 49. 


SUBSCRIBING WITNESSES. See LAND TiTLEs, 10. WHLLS, 3, 4. 
SUBSCRIPTIONS. 


1. In order to secure the construction of a railroad over a certain line and 
the establishment of a depot at a named poini, a committee solicited sub- 
scriptions to the amount of $2,500; $2,350 of this was paid to the railroad 
company in cash and the subscription list given to it at the same time. One 
hundred and fifty dollars of the subscriptions remained unpaid, but the rail- 
road company gave a receipt as for $2,500, and after building the road and 
locating the depot at the desired points, sued for the $150. Held, that the 
liability of the defendant was in no way affected by the fact that the other 
subscribers paid their subscriptions in advance of the time designated. De- 
fendant did not withdraw his promise to pay the amounts subscribed until 
after the railroad company had accepted the subscriptions and performed its 
part of the agreement. When this had been done the defendant became 
bound and the subscription became a valid contract between the parties, 
G., C. &S. F. R’y Co. v. Neely, 344, 


SUBSEQUENTLY ACQUIRED TITLE. See Derepns, 2. 


SUBSEQUENT PURCHASER. See INNOCENT PURCHASER. VENDOR'S LIEN, 1. 

1. Although non-registered deeds are void as to subsequent purchasers for 

value without notice, still it is well settled that a subsequent purchaser, 

although for value and without actual notice, who takes under a quitclaim 

deed, will not be protected, since he contracted for only the interest his 
vendor had at the time of the transaction. Thorn v. Newsom, 161. 


SUPERIOR TITLE. See Trespass To Try TITLE, 1. 
SUPERSEDEAS. See APPEAL, 1, 4. 

SUPPLEMENTAL PETITION. See PLEADING, 17. 

SUPREME COURT. See APPEAL. PRACTICE IN SUPREME COURT. 


SUPREME COURT OF THE UNITED STATES. 


1. Jurisdiction on writ of error to state courts. MAleKee v. Brooks, 255. 
SURETIES. See JuriIspicTION, 7. PRINCIPAL AND SURETY. REPLEVY BOND, 1. 
SURPRISE. See EvipENce, 13. VARIANCE, 2. 

SURVEY. See BounpDaARIEs. 
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SURVEYOR. 


1, Purchase of school lands by a deputy surveyor. Suit by state to can- 
cel claim of title. (See PusLic Lanps, 1.) State v. Thompson, 690. 


SURVIVOR IN COMMUNITY. See Community Property, 1, 6. 
TAX DEED. 


1. Construing the act of March 20, 1848 (Hart. Dig., art. 3145), which 
provided that a tax collector’s deed, ‘‘ when recorded according to law, shall 
be prima facie evidence that all the requisites of the law have been com- 
plied with in making such sale,” held, that such deed was not thereby made 
evidence of a compliance with the prerequisites to the acquisition and ex- 
ercise of the power to sell. The statute applied only to the proceedings to 
be had after the right and power to sell were acquired. Citing Devine 
v. McCullock, 15 Tex., 491; Kelly v. Medlin, 26 Tex., 56, and other cases. 
Terrell v. Martin, 121. 

2. A collector’s deed to property subject to taxation and sold in accord- 
ance with law vests a good and perfect title, which can only be impeached 
for actual fraud. Such a deed would, therefore, constitute a cloud upon 
the title of land regularly sold, but not liable for the tax, to prevent or 
remove which equity may be invoked. Cassiano v. Ursuline Academy, 673. 

8. A tax deed is of itself no evidence of title in the purchaser at a tax 
sale. Pratt v. Jones, 694. 


TAXES. See OccuPaTION TAX. Tax SALE, 3-6, 10. 


1. The owner of land and buildings used for private school purposes 
applied for an injunction to prevent them from being sold for taxes, claim- 
ing that under the constitution of 1876 the property was exempt from tax- 
ation. Held: 

(1) That the constitution of 1876 exempts a building used exclusively for 
school purposes; the word building is as broad as the term house, and house 
has been construed to mean both the structure and the land on which it 
stands. Trinity Church v. Boston, 118 Mass., 164. Those who codified our 
laws, and the legislature that adopted the Revised Statutes, construed the 
word building to embrace the land used in connection with it. 

(2) That it has-been the policy of the state to encourage educational enter- 
prises by exempting them from the burdens of government, and there is 
nothing to warrant the inference that the framers of the constitution, in the 
use of the word building, intended to discriminate against private schools, 

(3) That ground used for the recreation of the students and to supply the 
school table with vegetables was necessary and used for the proper and 
economical conduct of the school, and, as such, was exempt. Following 
Pierce v. Cambridge, 2 Cush., 611; Mass. Gen. Hospital v. Somerville, 101 
Mass., 319. Cassiano v. Ursuline Academy, 673. 


TAX SALE. 








1. The homestead is exempt from forced sale for taxes, except such as are 
assessed against the homestead itself, and a sale of it for other taxes as well 
as those assessed against it is inhibited by the constitution. Wright v. 
Straub, 64. 

2. To constitute a valid tax sale of unrendered property subject to tax- 
ation, it is essential that the proper officer shall substantially comply with 
article 4711, Revised Statutes. See opinion for assessment and listing of 
such property held insufficient under the statute. House v. Stone, 677. 

3. The statute coutemplates the performance by the assessor of a formal, 
solemn act, which is to constitute the basis for enforcing, if necessary 
for the collection of the taxes due on property, the divestiture of the 











TAX SALE—continued. 


owner's title to it; and the act should clearly manifest upon its face its char- 
acter and intention, by appropriate recitals, if its validity as an assessment 
is left to stand alone upon a schedule, disconnected from any other evidence 
than its existence in a blank book in which the assessor as l the prop- 
erty in question. Jd. 

4. The evidence of the act of assessment of the property must be made 
clearly to appear. If entered by the assessor in a blank book kept in his 
office, the mere use of such a book for such a purpose in no wise dispenses 
with the necessity of showing in his entries that he officially acted in the 
premises by a recital of the doing of all such acts as were necessary in 
order to subject the property thus assessed by him to sale for taxes due on 
it. Id. 

5. The authority for the officer’s making the assessment is, that the prop- 
erty has not been listed to him as declared in the statute, and the assessment 
should show, in some appropriate manner, that it was done by the assessor 
in accordance with such authority, and that the assessment thus made was 
of property falling within the category of such as was thus subject to 
taxation and had accordingly been assessed by him. Td. 

6. The lots of land must be definitely and distinctly described, and parol 
proof cannot supply the deficiency in the description or boundaries. These 
must be ascertained from what is written. The question is not one of in- 
tention, but of fact. What did the assessordo? On what specific lot was 
the tax laid? These questions must be answered from the record. Id. 

7. If a tax title shows upon its face that it is void, it cannot be the foun- 
dation for aclaim for the value of improvements made !n good faith. Hatch- 
ett v. Conner, 30 Tex., 104. Jd. 

8. One claiming under an invalid tax title, not void on its face, is entitled 
to adduce evidence as to improvements under his suggestion of good faith, 
and to have that issue determined. French v. Grenet, 57 Tex., 273, and Wof- 
ford v. McKinna, 23 Tex., 36, approved, and Robson v. Osborn, 13 Tex., 298, 
questioned. Id. 

9. It is settled that tax titles, when in every respect complete, may con- 
stitute perfect assurances of title; they may constitute the basis of good 
title under the statute of limitations independent of any judicial determina- 
tion as to their validity; and under certain circumstances they are to be 
deemed colorable titles. Though invalid, a tax title is not necessarily with- 
out meritorious consideration, if the owner had reasonable grounds for be- 
lieving that his title was good. Id. 

10. To be of any force, a tax title must be proved to be the consummation 
of a valid sale. State taxes are levied by general law and are not required 
to be proved; county taxes are levied by the commissioners’ court, and the 
Jevy must be proved, or the sale will not appear to have been made for a 


legal demand. Citing Blackwell, p. 155. Greer v. Howell, 688, 


TAX TITLE. See Tax SALE. 


TELEGRAPH COMPANY. 





1. Where the receiving clerk of a telegraph company, at the request or 
with the consent of the sender, attempted to correct a mistake in the mes- 
sage, and in so doing made a mistake himself, held, that the company was 
not liable, for the correcting of the message was not within the scope of 
the receiving clerk’s authority or duty, and was not authorized by the com- 
pany. Western Union Tel. Co. v. Foster, 220. 
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TENANTS IN COMMON. See Limirations, 7. PARTITION, 8. 

1, A tenant in common, while in possession of the common property, 
purchased at a sheriff's sale, foreclosing a lien upon the land, and then 
claimed title adversely to his co-tenants. Held, that after paying their part 
of the debt secured by the lien, his co-tenants were entitled to their share of 
the rents, allowing him the value of improvements, etc. Dulce v. Reed, 705. 


TENDER. See VENDOR AND VENDEE, 5. 
TORT. See DAMAGES, 1, 2. NEGLIGENCE. 


TRANSFER OF CAUSES. See JurispicTion, 1. RemMovaL TO FEDERAL 
CouRTSs. 


TRESPASS. See LANDLORD AND TENANT, 6. 

1. The officers of a street railway company, claiming title to an unin- 
closed piece of ground, which was afterwards decided in the courts to bea 
valid title in the company, entered upon, tore down and removed without 
process of law a house occupied by one holding under a lease from par- 
ties claiming title under a federal judgment and execution sale thereun- 
der which was afterwards adjudged to be void. The railway company had 
before that only such possession as would result from using a track of its 
road laid across a subdivision of the tract different from that on which the 
house stood. In a suit to recover by the party ejected, damages, actual and 
exemplary, for the alleged wrong and oppression, held: 

(1) The possession of the company was not such as would justify the 
violence used, if indeed it could be justified at all. 

(2) A legal remedy was provided for the company, and their officers were 
not authorized to expel by force one who had disturbed their actual occu- 
pancy. 

(3) The officers committing the trespass were liable in damages for com- 
mitting it, instead of resorting to a legal remedy. 

(4) The error of the court in charging the jury that the plaintiff, who was 
really a trespasser, was the true owner of the premises from which he was 
forcibly ejected, was such error as to require a reversal where the verdict 
was for exemplary damages. 

(5) In such a suit the actual damages should be ascertained by determin- 
ing the real value of the property destroyed, and evidence from the plaintiff 
stating what he considered it worth to him was not admissible. Sinclair v. 
Stanley, 67. 

TRESPASS TO TRY TITLE. See BounparigEs, 2, 4. EvipENce, 36. HomME- 
STEAD, 17. PARTITION, 7. RECONVENTION, 1. VENDOR'S LIEN, 1. VENUE, 2. 

1. An outstanding valid title in a third party, through whom defendant 
claims title, of which plaintiff had notice, constitutes a complete defense to 
plaintiff's action of trespass to try title, whether defendant has acquired that 
title or not. Kauffman v. Shellworth, 179. 

2. In trespass to try title, when title is sought to be deraigned through 
one to whom the patent issued, as the assignee of another, it is not neces- 
sary to go behind the patent to show a legal or equitable right of the as- 
signee to the certificate on which the patent issued as against one who asserts 
no legal or equitable claim to such certificate. Tom v. Sayers, 339. 

8. A defendant, in trespass to try title, in possession by virtue of his -wife’s 
claim to the property, has no right to suspend proceedings in the cause until 
his wife can be made a co-defendant. His possession by virtue of his wife’s 
claim may be defended without the necessity of making her a party. Her 
rights would not be concluded by the judgment, and the disadvantage which 
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TRESPASS TO TRY TITLE — continued. 
might result from her non-joinder as a defendant would affect the plaintiff 
alone. Thomas v. Quarles, 491. 

4, An agreement between the litigants in a case of trespass to try title, 
that they claimed under a common source, was not an admission that each 
had a regular chain of title leading up to such common source, much less 
was it an admission that a deed offered in evidence was in the line of title, 
Tapp v. Corey, 594. 

5. The effect of such an agreement was to relieve the plaintiffs below from 
the necessity of tracing their title back to the government. If they traced 
their title back to a common source, and defendant failed to show title in 
himself derived from the common source, or an outstanding title in any one 
else, judgment should not have been for defendant. Jd. 

6. A defendant in trespass to try title must connect himself with an out- 
standing equity in the hands of a third party, before he can use it as a de- 
fense. Id. 

7. Land was conveyed to a church elder in trust for hischurch. Plaintiff 
in trespass to try title claimed under deed from the trustee; the defendant 
under a deed purporting to be made by the trusteesof achurch. Held: 

(1) That the recital in the deed that the grantors were trustees of the 
church was no evidence of the fact against a party claiming in opposition 
to the deed. 

(2) If it was, and there was no connection shown between the church and 
the one for whose benefit the conveyance to the elder was made, the court 
could not judicially know that they were identical, even if the names were 
the same. Id. 


TRIAL AMENDMENT. See PLEADING, 9. 
TRIAL OF RIGHT OF PROPERTY. See ATTACHMENT, 8. 
TRUST. See EvipEnce, 31. GRANT, 1. HOMESTEAD, 1. 


UNAUTHORIZED SUIT. 

1, One who without authority brings a suit, or prosecutes an appeal in 
the name of another, whereby damage results to a third party, is liable 
therefor. Following Foster v. Dow, 29 Me., 445; Smith v. Hyndman, 10 
Cush., 554, and other cases noticed in the opinion. Streeper v. Ferris, 12, 

2. The measure of damages against one who, without authority, appeals 
from a judgment against another in the name of such other (the judg- 
ment remaining in full force), cannot exceed the balance due on the judg- 
ment, with the costs of the proceeding in which it was rendered, and the 
costs of the action brought to enforce its collection. Id. 


UNITED STATES COURT. See JurRispIcTION, 6. 
UNITED STATES MARSHAL. See REMOVAL TO FEDERAL Courts, 4, 5. 


USAGE AND CUSTOM. See LANDLORD AND TENANT, 7. PRINCIPAL AND AGENT, 
1, 2. 
1. Proof of custom cannot be admitted to contradict a fact plainly proved 
by positive testimony. J. & G. N. R’y Co. v. Gilbert, 536. 


VARIANCE. See ATTACHMENT, 6. EVIDENCE, 12. 

1. In a suit against an indorser of a negotiable instrument, it was alleged 
that he guarantied its payment in these words: ‘‘ payment guarantee.” The 
note offered in evidence had indorsed thereon, over the indorsement of 
defendant’s name, the words *“‘ payment guaranteed.” Held, that the vari- 
ance between the indorsement pleaded, and that produced in evidence, was 
immaterial. Washington v. First Nat. Bank, 4. 
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VARIANCE — continued. 


2. To constitute a fatal variance the misdescription must be such as to 
mislead or surprise the adverse party. This is held to be the rule even when 
the plaintiff has (as in this case) assumed to give an exact copy of the note. 
Shipman v. Fulcrod, 42 Tex., 248, is in accordance with this rule. Wiebusch 
v. Taylor, 538. 

8. Suit was brought on a contract, which on its face purported to have 
been executed ‘‘ this 24th, 1880.” The written contract was attached to the 
petition, and to it appeared the name of one subscribing witness. The peti- 
tion alleged that the contract was reduced to writing on the 24th day of 
January, 1880. Held: 

(1) There being no plea of non est factum, and the date of the execution 
of the instrument having been alleged, it was unnecessary to offer parol 
evidence of its date. 

(2) In the face of such allegation, there could be no variance between the 
allegation and the proof. 

(83) The variance claimed could not be material, and evidence of the true 
date of the contract could not have operated as a surprise. 

(4) The contract, being one the parties could enter into, was good without 
date. 

(5) An instrument which is sued upon, if made a part of a petition, and 
filed with it for the inspection of the defendant. controls and cures any 
misdescription of it in the body of the petition. Longley v. Caruthers, 287. 

4. A deed on its face purported to be executed by A. B. M. and his wife, 
S. A. M. The certificate of privy acknowledgment before the notary, an- 
nexed thereto, showed that it had been acknowledged by “A. M., wife of 
A. B. M.” Ina suit to foreclose a lien reserved in the body of the deed to 
secure the payment of purchase money, the wife being described in the peti- 
tion as S. A. M., held, that the deed was admissible in evidence, the ap- 
parent variance not being of a character to surprise or mislead the adverse 
party, the original of the deed being in the possession of the defendant, 
Following McClelland v. Smith, 3 Tex., 210. Taylor v. Merrill, 494. 


VENDOR AND VENDEE. See DEeEps, 1, 2. HOMESTEAD, 1. IMPROVEMENTS, 








1, 2. INNOCENT PURCHASER, 2. VENDOR’S LIEN. 

1. If one party to an agreement promises to convey a certain tract of 
land, the party to whom the promise is given is not bound to receive an im- 
perfect title to such land, or an estate in remainder after the determination 
of a life estate in another. Roberts v. Smith, 94. 

2. When land is sold and the purchase money is to be paid, either wholly 
or in part, on a particular day, and a lien is expressly reserved to secure its 
payment, the sale is executory, and title does not pass to the vendee until 
the purchase money is paid, but remains in the vendor. Foster v. Powers, 247, 

3. In an executed sale the vendee takes title which he can convey toa 
third party, subject, however, to the vendor’s lien as against such subse- 
quent purchaser with notice. But to foreclose the implied vendor’s lien in 
an executed sale so as to affect the title of a subsequent vendee, he must be 
made a party. Id. 

4, Ordinarily a vendor who has made an executory contract to convey 
land may rescind the contract if the vendee fails to pay the purchase money. 
This right does not exist in all cases, however, for if there are facts which 
make it inequitable for the vendor to exercise this right, a court of equity 
will not enforce it, but will leave the party to his action for the purchase 
money. Milligan v. Ewing, 258. 

5. A vendor conveyed a tract of land, the deed stating that the consid- 
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VENDOR AND VENDEE— continued. 











eration was the cash payment of $250, the execution and delivery by the 
vendee of two negotiable notes for $207 each, due about three and four yearg 
respectively after date, and the assumption by the vendee of a debt of $336, 
due from the vendor toathird party. The vendor's lien was retained, and 
the vendor brought suit for the land. Held, 1st. That the notes should have 
been tendered for cancellation, or it should have been shown that they were 
not in the hands of innocent holders, and also that there should have been 
an offer to relieve the vendee from liability to the third party for the debt of 
$336; for it would be inequitable, as between the vendor and vendee, to 
withdraw the consideration which gave rise to that obligation, and still allow 
that obligation to the third party toremain in force. 2d. That a failure to 
make these tenders was fatal to plaintiff's petition. Jd. 


VENTIOR’S LIEN. See VENDOR AND VENDEE. 























1. One holding a purchase money note to secure which an express lien 
was reserved in the deed to the land for which it was given, brought suit 
against the maker alone, and obtained judgment foreclosing the lien; under 
that judgment the land was sold. Ina suit to recover the land, brought 
by a third party, who was a purchaser at the execution sale, and against 
one in possession of the land under deed from the first vendee when the 
suit to foreclose was brought, but who was not made a party to the suit to 
foreclose, held: 

(1) When land is sold and the purchase money is to be paid, either wholly 
or in part, on a particular day, and a lien is expressly reserved to secure its 
payment, the sale is executory, and title does not pass to the vendee until the 
purchase money is paid, but remains in the vendor. 

(2) In an executed sale the vendee takes title which he can convey to a 
third party, subject, however, to the vendor’s lien as against such subse- 
quent purchaser with notice. But to foreclose the implied vendor’s lien in 
an executed sale so as to affect the title of a subsequent vendee, he must be 
made a party. 

(3) A judgment in a proceeding between third parties cannot divest title 
out of one not a party, and is not admissible in evidence against him on an 
issue involving the title. 

(4) The right of a subsequent purchaser of property claimed under execu- 
tory contract is not, strictly speaking, an equity of redemption. It is the 
right to tender to plaintiff, in a foreclosure suit, the amount of unpaid pur- 
chase money to obtain a title. 

(5) A subsequent vendee in possession is not a necessary party to a suit to 
foreclose an express lien reserved in a deed to his vendor, and the purchaser 
at sheriff’s sale under the judgment of foreclosure, though a third party, 
may maintain trespass to try title against such subsequent vendee in posses- 
sion, who was not a party to the suit to foreclose. Foster v. Powers, 247. 

2. A vendor took in part payment of the purchase money for a tract of 
land, two notes, due one and two years from date, and the deed retained an 
express lien for their payment. The note first due was transferred with 
the parol agreement that it should be paid fully before the second note, 
which was retained by the vendor. The assignee foreclosed the lien and 
bought in the land; the vendor afterwards foreclosed the lien held by vir- 
tue of the second note and also bought in the land. Held: 

(1) That it has been decided in some states that the note first due would 
have priority of lien, but not so in Texas. Paris Ex. Bank v. Beard, 49 Tex., 
363. 

(2) That the legal title remained in the vendor, as between himself and 
the vendee. 
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VENDOR’S LIEN — continued. 

(3) That the assignee of the note held a lien upon the land, and not a lien 
merely on the interest held by the vendee. The vendor impliedly contracted 
that whatever title he or his vendee had to the land, in default of payment 
of the note transferred, should be subjected to the payment of the trans 
ferred debt. 

(4) That the position was in effect that of a person holding a mortgage to 
secure two notes given to him for land, who transfers one of them. It is 
well settled that without any agreement to that effect the transferee is en- 
titled to be paid out of the proceeds of the mortgaged property, in preference 
to the mortgagee holding the other note. (See cases cited in the opinion.) 

(5) That the assignment, even without the parol agreement as to priority 
of lien, would preclude the idea that the assignee was to be secured only in 
the event the land sold for enough to pay both notes. 

(6) That a foreclosure and sale of the land by the assignee, in a suit in 
which the vendor was or was not a party, would pass the superior title to 
the land. 

(7) That it was a question whether the vendor was entitled to any relief 
without making a tender of the sum due on the transferred note. 

(8) That the right to possess the land without accounting for its rents and 
profits passed to the vendee by the deed, and remained in him until the fore- 
closure sale by the assignee of the note. The second foreclosure on the sec- 
ond note by the vendor did not divest the assignce of the first note of any 
right. 

(9) That one who redeems after foreclosure sale must pay the full amount 
of the mortgage debt, even though the land on foreclosure sale sold for a 
less amount. (See cases cited in opinion.) The: money will be subject to 
distribution between the mortgagee and the purchaser, in equitable propor- 
tion, so as to reimburse the latter his purchase money and pay the former 
the balance of his debt. (Following United States v. Powell, 14 Wall., 493.) 
The fact that the foreclosing assignee was the purchaser, and credited the 
amount of his bid on the note, will not alter the rule. 

(10) That the assignee of the note was entitled to occupy the land without 
liability for rents until the vendor acquired the right to possession by pur- 
chase under foreclosure, having redeemed from the foreclosure made by the 
assignee. Such right the assignee might sell, even to the vendee, and not be 
liable to account to the vendor for the sum received on such sale. White- 
head v. Fisher, 688. 


VENUE. 

1, Ina suit by attachment to recover a debt due from a mercantile part- 
nership, and brought in a county in which neither of the defendants resided, 
one of the defendants pleaded in abatement, claiming the privilege of being 
sued in the county of his residence. Afterwards, and after the dissolution 
of the partnership, the other defendant filed a general denial to the action. 
Held: 

(1) The entry of an appearance, and the filing of a general denial by the 
defendant last answering (it being shown that firm debts were still unpaid), 
brought both parties defendant into court for the purposes of the attach- 
ment already levied on partnership property alone, notwithstanding the plea 
in abatement filed by the other partner, and jurisdiction attached. 

(2) The court had jurisdiction to foreclose the attachment and to render 
any other judgment affecting only the firm estate. Sanger v. Overmier, 57. 

2. The requirement of the statute, that suits for the recovery of land 
‘*shall be brought in the county where the land or a part thereof is situ- 
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ate,” confers a mere personal privilege which may be waived, and the judg- 
ment of a district court of some other county whose jurisdiction has been 
submitted to without question will settle the title to the land as effectually 
as if suit had been brought in the county in which the land is situate. De 
Le, Vega v. League, 205. 

8. Suit was brought in Texas by a non-resident plaintiff, against a non-resi- 
dent defendant, both of whom had once been partners, to prove up for record 
(under art. 4354, R. S.) an instrument in writing which on its face certified 
that the defendant had given up to plaintiff all claims which once belonged 
to both, and also all claims to land which belonged to both. The firm did 
own lands in Texas, but not situate in the county where the suit was brought, 
On plea to the jurisdiction in the nature of a plea in abatement, calling in 
question the power of the district court to adjudicate upon the subject-mat- 
ter, held: 

(1) The statute in such a case does not fix the venue, and the parties being 
non-residents, having no domicile in Texas, the venue must be determined 
by general rules applicable to the matter, independent of statute. 

(2) The cause of action was not local, but transitory, though the result of 
the action might, on some future contingency, affect the title to land, indi- 
rectly. 

(3) The cause of action was one regarding which jurisdiction could be 
exercised in the district court of any county in which service could be 
obtained on the defendant, or where he might appear and, by making defense, 
waive service. 

(4) The instrument was such as, in so far as it conveyed land, was entitled 
to be admitted to record, if properly authenticated; and the fact that on its 
face it attempted to dispose of choses in action could not affect the right to 
have it recorded as an entirety. Pegram v. Owens, 475. 


VERDICT. See PRAcTICE 1n District Corrt, 1. 


1, A verdict which by its terms was in favor of a deceased person, who 
had once been a party to the cause, and whose interest was represented by 
the heir, was not on that account fatally defective, when, after rejecting 
that portion of it, there was still enough specifically stated in the verdict in 
response to the issues submitted to sustain the judgment. Gaines v. Nat, 
Exch. Bank, 18. 

2. On aspecial issue submitted as toa party’s place of business, as also the 
character of the occupation he was there pursuing, the verdict was: ** We, 
the jury, find for the defendant, that his place of residence was at Wichita 
Falls.” Held, that the verdict did not respond to the issue submitted. Till- 
man v. Brown, 181. 

8. Co-plaintiffs elaimed title to land in the same right, and maintained 
it with the same evidence. The verdict was in the singular — for the plaint- 
if. Held, that it was not error to construe the verdict in the light of the 
entire record, and to render a judgment for both plaintiffs. Tom v. Sayers, 
839. 


VESTED RIGHTS. See Jupa@ment Lien, 4. 


WAGON. See Exemptions, 3, 4. 


WARRANTY. See Contracts, 5. PARTITION, 2, 3. SALE, 2, 


WIDOW. See Community Property, 5, 6. 
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WILLS. See ADMINISTRATOR’S SALE, 1, 








1. A will, after making specific bequests, contained this language: “I also 
give to said legatees (meaning appellees) my cart, all my cattle (except 
oxen), and any horses of mine they may have in possession at the time of 
my death.” Over two years after making the will the testator died, leaving 
an estate, part of which consisted in home stock cattle, in the possession of 
the legatees to whom the above quoted language referred, and an interest, as 
partner, in other cattle in possession of a partner, and still others purchased 
to be fattened and sold as a means of profitably consuming his grain crop, 
for account of the testator and a partner. Held, that construing the will 
in view of all the facts (which are very fully detailed in the opinion), the 
word ‘ cattle” did not embrace cattle bought to be fattened by the testator. 
Hawes v. Foote, 22. 

2. Suit was brought in the probate court, and the probate judge being 
disqualified, from interest, the case was transferred to the district court. 
Afterwards the plaintiff brought another suit in the district court against 
the same defendants. Both involved the construction of a clause in a will 
under which plaintiffs claimed specific property. Held: 

(1) That a motion to transfer the suit first brought, back to the probate 
court, because the disqualification of the judge had ceased, was properly 
overruled. 

(2) The district court had full jurisdiction to make, not only any order the 
county court might have made, but to consolidate the two suits and deter- 
mine finally the construction of the will. 

(3) The authority of the district court on a consolidation of the two suits 
was not limited to a construction of the will, but extended to the final ad- 
jucication of all rights of property claimed by the contestants under the 
will. Jd, 

8. The witnesses to a will each wrote his name where it occurred in the 
body of the willand in the concluding sentence thereof, as follows: ‘* And 
now, in the presence of H. L. Harrison, G. W. M. Duck, W. M. Smith, who 
I have requested to act as witnesses, I declare the writing contained in the 
foregoing ten pages my last will and testament.” (Signed) ‘*G. W. Chap- 
man.” Held, that the signatures of the witnesses were sufficient. Franks 
v. Chapman, 159. 

4. The fact that a county clerk, when called upon by a testator to witness 
his will, attaches thereto his official certificate of the acknowledgment of 
the due execution of the will by the testator, does not affect the validity of 
the clerk’s signature to such will, as a witness. Jd. 

5. Notwithstanding the expiration of four years from the death of a tes- 
tator, a will may be probated for the purpose of establishing a link in a 
chain of title, although no letters testamentary can issue. Where an ex- 
ecutor declines to present a will for probate, any one claiming an interest 
under the will may present it. Ryan v. Texas Pac. R. Co., 239, 

6. A sale by a devisee of an interest held under a will, but made before 
the probate of the will, passes the estate, and a subsequent probate gives 
vitality to such conveyance, except against an innocent purchaser from an 
heir. Id. 

7. A will was probated in March, 1881; in January, 1882, proceedings were 
had in the same court to probate a subsequent will; the case was appealed 
to the district court, and an amended petition was filed, praying that the 
first will be declared a revoked and canceled will, and that the executors 
under the first will be required to account with and turn over the prop- 
erty to the executors named in the second will. Held: 

(1) That on appeal the district court could do in the case whatever the 
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county court could have done. There could be no doubt of the jurisdiction 
of the district court to admit to probate the paper claimed to be the last will 
of the deceased, if the evidence showed that such was its true character, and 
that it was properly executed. 

(2) The fact that the county court had formerly admitted to probate, as the 
will of the same testator, another paper executed as a will, prior in point of 
time to the last, interposes no obstacle whatever to the probate of any paper 
or papers which may be in fact and in law the last will of the testator. 

(3) There is no doubt that a probate court can correct errors arising out 
of fraud or mistake in its own decrees. This power does not render the 
decrees of such a court less conclusive in any other court, or in any way 
impair the probate jurisdiction, but renders that jurisdiction more complete 
and effectual, and, by enabling the probate court to correct mistakes and 
supply defects in its own decrees, better entitles them to be deemed conclu- 
sive in other courts. Following Waters v. Stickney, 12 Allen, 1; Gaines »v, 
Hennen, 24 How., 567. 

(4) That the proposition that the paper claimed to be the last will could 
not be probated so long as the probate of the earlier will was not revoked 
is unsound in principle and not sustained by authority. The validity of the 
paper last executed could be determined only through the judgment of a 
court, having jurisdiction to probate wills, declaring, in legal effect, that 
the paper was executed by the testator in such manner and under such cir- 
cumstances that it was the last will and testament of the deceased; until 
this was done, the will first probated would stand, and a probate court 
would revoke it only when it had been legally established that the testator 
had revoked the first will by the execution of a second. 

(5) That the amended petition did not set up a new or different cause of 
action from that set up in the county court; for if the paper offered as the 
last will of the testator revoked all former wills, then it would seem that its 
probate as his last will would incidentally have the effect of revoking the 
former probate. 

(6) That the district court had power in this case, if the evidence justified 
it, to probate the paper offered as the last will of the testator, and, as in- 
cidental to this, the additional power of revoking the first will probated, 
even though there had been no prayer for such revocation. Vance v. Upson, 
266. 

8. A will bequeathed to the son of deceased certain real estate, but 
with the restriction that up to the age of twenty-five years he should 
only have the right to receive and dispose of the revenue thereof, without 
the right to mortgage, incumber or sell the property. In case the son died 

before reaching the age of twenty-five years, the property should pass in 
full right and free from all charges to the daughter of deceased, The 
son mortgaged the property, and died before arriving at the age of twenty- 
five years. Held: 

(1) That the intention of the testator is the first and great object of inquiry 
in the construction of a will, and must govern, provided it is not inconsist- 
ent with the rules of law. 

(2) That it is, perhaps, settled law, that general restraints upon alienation 
are void, and the devisee in fee takes the estate free of the restriction. Not 
so as to partial restraint, such as a prohibition of sale to particular persons, 
or before arriving at a named age. As to the validity of such restrictions 
the authorities differ. (See authorities cited in the opinion.) It is not neces- 
sary to canvass the decisions upon this subject for the purposes of the present 
case. 
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(8) Even if the restriction on alienation were stricken out, the result 
would be that the son would take an estate in fee-simple, subject to be de- 
feated, and to pass to the daughter in case he died before arriving at the age 
of twenty-five years. 

(4) That the testratrix was authorized to make such a disposition of the 
property ; it is the most common form of executory devise, and from time 
immemorial has been sustained by the courts of England and America, 
when there was no prohibiting statute on the subject. It is well recognized 
in this state (see cases cited in the opinion), that a devise like the present, 
limiting a fee after a fee, is legal when the contingency upon which the first 
estate is to expire must necessarily happen within a life or lives in being, 
and twenty-one years thereafter. In this case the limitation did not neces- 
sarily extend to the full life of the first devisee, but in case he lived for 
about six years from the making of the will, the property was to be abso- 
lutely at his disposal, the remainder in favor of the daughter not taking 
effect. 

(5) If the provision as to alienation be regarded as void, the will would 
then be construed as if no such restriction had been imposed, and the son 
left with the power of selling or mortgaging all the interest or title he held 
in the property under the will; that is, a fee-simple estate, liable to be de- 
feated upon the contingency of his dying before reaching twenty-five years 
of age. The mortgage then furnished the mortgagee security only to the 
extent of the son’s title; in case the son survived his twenty-fifth birthday, 
the entire fee-simple was pledged for the debt; otherwise the security could 
last only to the death of the son. 

(6) The mortgage not being foreclosed during the life of the son, upon his 
death there was no estate in the property held by his administrator subject 
to be sold in satisfaction of the mortgage, and a purchaser under the fore- 
closure sale acquired no title, for the estate passed to the daughter immedi- 
ately on the death of the son. Laval v. Staffel, 370. 

9. A codicil, partially revoking a former will, was offered for probate by 
K., and contested by C. on the ground that it was a forgery. On the trial in 
the county court K. offered in evidence a deed of gift, purporting to have 
been executed by the testator to her children on the same day the codicil 
was executed. This instrument professed fo give to the children of K. part 
of the property given by the will to a third party, and was witnessed by 
K. and her husband, as was also the codicil. On the trial in the district 
court this deed of gift was offered’ in evidence by C., over the objection of 
K., in order to show a motive for the forgery of the codicil and as a part of 
the same transaction. Held, that the paper was admissible in evidence, 
especially so as there was some evidence tending to show that the signature 
of the testator was not genuine. The jury might consider all the facts trans- 
piring at the time the codicil was claimed to have been executed. Kennedy 
v. Upshaw, 411. 

10. Some years before the making of the contested codicil, the testator 
had brought a suit against K. and had agreed to a judgment in her favor 
for certain lands, and that certain lands should be vested in himself. K, 
was examined on the stand in reference to this judgment, but no predicate 
was laid for impeaching her testimony by introducing the judgment and 
showing that she had made incorrect statements in regard to it. Held, that 
the evidence was not admissible for the purpose of impeaching her evi- 
dence, even if the judgment itself was relevant. The judgment had no 
relevancy to the issue of forgery. Jd. 

11. Statements of the testator, made three days after the alleged execu- 
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tion of the codicil, to the effect that he had made no change in the disposi- 
tion of his property and intended to make none, were inadmissible, since 
they formed no part of the res geste, and since there was no question as 
to the mental condition of the testator. The conduct and declarations of a 
testator, before and after the making of a will, are admissible where the issue 
is upon the sanity of the testator, but not where it is upon the execution of 
the instrument. Id. 


12. The laws of Texas provide that no will, except a nuncupative one, can 
be made or revoked by mere written or verbal declarations, unless, in the case 
of a written declaration, it be executed with like formalities as are necessary 
to the execution of a valid willin the first instance. (R. 58., arts. 4859-4861.) 
The intention of the law is to prevent fraud and perjury, and the extortion 
of declarations after the mind of the testator has been impaired by time, 
There is the same necessity for the observance of the provisions in disprov- 
ing the making of a will. The legislature has provided that revocation 
must be done by burning, canceling, tearing or obliterating the will by the 
testator, or in his presence and by his direction or consent, or by a will, or 
codicil in writing executed with the same solemnities asa will. (R.5S., art. 


4861.) The statutory evidence must be had or the intended revocation fails, 
Following Boylan v, Meeker, 4 Dutcher, 285, (See cases pro and con. cited 
in the opinion.) Id, 

13. A will provided that all the real and personal property of the testator 
should be primarily charged with the payment of his debts, and then *‘to 
the devises and bequests and conditions hereinafter made and imposed agree- 
able to my said wishes and intentions.” It further provided, that ‘it is my 
wish and will that my children shall inherit and receive as far as practi- 
cable and possible, whenever a partition and distribution of my estate may 
take place, as follows.” The testator then proceeded to bequeath to each of 
his three children defined tracts of land, and concluded as follows: ‘* And 
to have and to hold the said before-described property unto the said S., H, 
and J., their heirs, etc., subject only to the terms, conditions and provisions 
of this my will and testament.” Pending the administration, the land de- 
vised to S. was sold to satisfy debts of the estate, it being the only land it was 
practicable to sell. Subsequently S., claiming as one of the heirs, sold an 
undivided one-third interest in the land devised to J. Held: 

(1) That in equity, on a deficiency of assets, where all the real estate de- 
vised is charged by the will with the payment of debts, different devisees 
must contribute toward the payment of the debts in proportion to their 
respective interests, even though the debts constitute a special charge upon 
the interest of one of the devisees. (3 Johns. Chan., 158.) When one dev- 
isee discharges such a debt, he can call for contribution from the others, 

(2) If the devises under the will were absolute, unconditional and specific, 
the principle of contribution would apply. 

(3) It was evidently the intention of the testator to make no distinction 
between his three children in respect to the value of the property given 
them. The devises were not absolute, vesting the fee in the devisee upon 
the death of the testator, but were in the nature of suggestions as to the 
manner of partitioning the estate. 

(4) That the sale of the portion devised to S. ae the suggested partition 
impossible ; and the reasonable course, and the one more in accordance with 
the intention of the testator, would be to have an equal division of the re- 
maining lands instead of applying the doctrine of contribution. The intent 
of the testator is the primary rule of construction. Paschal v. Acklin, 2 
Tex., 173. 
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(5) Upon final partition S. would have an equal one-third interest in the 
remaining property of the estate, and her conveyance vested a one-third 
interest of the tract devised to J. in her vendee. Gallagher v. Redmond, 622. 
14. All the parties at interest should be brought »%efore the court, and 
upon full hearing a partition decreed according to the principles of equity. 

Id. 


WITNESSES. See Evipence, 15. WHILLs, 8, 4, 


WRIT OF ERROR. See APPEAL, 4. 

1. An entire judgment escheating property may be reversed by a writ of 
error sued out by part of the defendants only, for the statute in express 
terms gives to any party to the proceedings, without reference to the interest 
he may have in the subject-matter of litigation, the right to prosecute a writ 
of error; and besides, it was probably not intended that proceedings to de- 
clare escheats, as in this case, should be prosecuted by a number of separate 
suits. Wiederanders v. The State, 183. 


2. Jurisdiction of the supreme court of the United States on writ of error 
to state courts. McKee v. Brooks, 255. 


WRONGFUL ATTACHMENT, See ArracuMent, 2-4, Limitations, 5. Ma- 
LICIOUS PROSECUTION, 6, 


WRONGFUL LEVY. See Exemptions, 1-5. 
YEAR’S ALLOWANCE. See COMMUNITY PROPERTY, 6. 


